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The  QUEEN  v.  The  Lord  Mayor  and  Aldermen  of  the  City  of 
LONDON.    IFeb.  25,  1847.] 

Miodamiu  to  the  Lord  Mftyor  and  aldermen  of  London  recited  that  A.,  who  had  been  admitled 
an  attorney  of  the  Superior  Oonrta  of  Law  at  Weitmineter,  and  alio  a  eolicitor  of  the  Conrt 
of  ChanceTji  had  prodnoed  to  the  Mayor  and  aldermen  his  admission  to  those  Courts  properly 
▼erified,  and  requested  them  to  admit  him  an  attorney  of  a  eertatn  inferior  Court  within  th* 
•aid  cii^f  held  before  the  Lord  Mayor  and  aldermen,  and  called  The  Lord  Mayor's  Court,  on 
ngnimg  tJu  roUof  tkat  CouH  as  directed  by  stat.  6  A  7  Vict  c  73,  s.  27 ;  and  that  they  had 
refused,  Ac. ;  and  the  writ  commanded  them  to  admit,  or  show  cause,  Ac. 

Betum :  That  from  time  whereof  Ac,  the  Lord  Mayor's  Court  was  a  Court  of  record,  and  had 
by  custom  jurisdiction  in  the  city  as  a  court  of  law  and  a  court  of  equity:  That,  besides  enter- 
taining ordinary  actions,  it  was  a  peculiar  jurisdiction  in  which  many  actions  arising  out  of 
eustoma  of  the  city  were  alone  triable,  partionlariy  actions  on  by-laws  for  breach  of  the  city 
eastoma:  That  a  large  portion  of  the  business,  both  in  law  and  in  equity,  arose  out  of  the  law 
and  peculiar  practice  of  f(«eign  attachment,  established  in  the  city  by  prescription  :  That  the 
Court  exercised  criminal  jurisdiction  oTcr  freemen  offending  against  the  city  laws  and  customs, 
on  information  filed  by  the  Common  Seijeant,  which  proceeding  might  result  in  disfranchise- 
ment :  That  the  business  arising  out  of  the  peculiar  laws  and  customs  differed  in  form  and 
practice  from  that  of  the  courts  at  Westminster,  and  required  great  experience  to  qualify  a 
practitioner :  That  by  the  city  custom,  the  attorney  for  a  plaintiff  administers  an  oath  to 
his  dient,  and  keeps  possession  of  the  affidavit^  on  which  an  attachment  issues :  That  in  cer- 
tain aetionsi,  he  takes  sureties,  which  the  custom  requires  his  client  to  giye,  and  he  is  answer- 
able in  case  of  their  iAsufficioncy :  That,  from  time  whereof,  Ac,  oertun  clerks  or  attorneys 
not  exceeding  four  have  had  the  cxclusiTC  right  of  practising  in  the  said  Court:  That,  besides 
acting  as  attorneys,  they  attend  the  Lord  Mayor  and  advise  and  assist  him  as  his  clerks  in  all 
Batters  of  equi^  and  law,  assist  the  town  derk  in  corporation  afEairs,  and  perform,  seTcrailj 
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or  together,  certain  other  offioial  duties  relating  to  the  ^public  basinesB  of  the  Corporation  : 
That>  for  many  years  pjist,  the  office  has  been  acquired  by  purchase,  and  the  admission  haf 
been  for  life  (subject  to  removal  for  misconduct),  with'  poirw  of  alienation  on  payment  of  a 
fine,  the  alienee  being  admitted  by  the  court  of  Maj^or  aiftt^aldermen,  which  is  a  court  of  record, 
.  and  records  the  admission :  That  the  person  admit^9*makeB  the  dedamtion  required  by  law 
on  admission  to  municipal  offices  and  takes  a^^^^i^jar  oath  (which  was  set  forth) :  And  that 
the  clerks  or  attorneys  never  sign  any  roU^.ftiit  *]prai!bti8e  immediately  on  admission,  subject  to 
the  control  of  the  court  of  Mayor  and  ^^^xiiren,  who  may  suspend  or  remove  them  for  mis- 
conduct; and  that  there  is  not,  nor  ha8l>eeii,  during  the  existence  of  the  Lord  Mayor's  Court, 
any  roll  which  a  person  admitted  §8  ta'«^t^n>oy  could  sign.  And  for  these  reasons,  Ao 
Special  demurrer.  ,*  '  ,*  *  * 

Held,  by  the  Court  of  Queen\  BenCk  (assuming  the  objection  of  argumentativeness  not  to  be 
insisted  upon),  that  the  Lori(*}fayor's  Court  was  an"tH/ertor  cotcrt,*' within  the  letter  of  stat 

6  A  7  VicL  c.  73,  8.  ^V^and  that  the  incidents  of  the  court,  and  office  of  attorney  therein, 
as  stated  in  the  it^if^f'iiA  not  render  the  clause  inapplicable;  the  statutory  words  being 
express.  •  ^  ^-^  *•  - 

And  that  the  wani.of  a*.roll  was  no  answer;  for  the  statute  must  be  taken  to  mean  that,  if  the 
court  had  ng-xofi  wlrfoh  a  person  entitled  to  admission  oould  sign,  a  roll  must  be  provided. 

Judgment,  Aftt^^'retum  is  not  valid,  and  that  a  peremptory  mandamus  issue. 

On  writ  of  «||Vor/« 

Hefd  by  the  CDurt  of  £^chequer  Chamber,  without  any  decision  on  the  above  points :  That  the 
writ  was  bad,  inasmuch  as  it  did  not  show  that  the  court  was,  within  the  terms  of  stat«  6  k 

7  Vict  c.  73,  8.  27,  an  inferior  court  **o/law"  or  "o/  equity,*' 

And  that  the  defect  was  not  helped  by  the  return,  since  a  peremptory  mandamus  could  not  go 

(as  the  court  below  had  awarded  it)  in  the  terms  of  the  presenlrwrit 
Judgment  reversed.  « 

Mandamus.  The  writ  recited,  That  William  Henry  Ashurst,  gentle- 
man, being  an  attorney  duly  admitted  of  some  one  or  more  of  our 
^o-i  superior  Courts  *of  law  at  Westminster,  and  also  a  solicitor  duly 

-*  admitted  of  our  High  Court  of  Chancef^,  hath,  since  the  passing, 
&c.,  of  a  certain  act*jof  paaliaiBentj^W.  {3^^  Vict,  c.  73,  "for  con- 
solidating and  amending  several  of  the  laws  relating  to  attorneys,"  &c.), 
duly  produced  before  you  the  said  Mayor  and  aldermen  his  admission  as 
such  attorney  and  solicitor  as  aforesaid,  properly  verified,  and  proved 
to  be  and  continue  in  full  force,  and  hath  duly  applied  to  and  requested 
you,  the  said  Mayor  and  aldermen,  to  admit  him,  the  said  W.  H.  A.,  an 
attorney  of  a  certain  inferior  Court  within  the  said  city  of  London,  held 
before  and  presided  over  by  you,  the  said  Mayor  and  aldermen,  and 
called  the  *Lord  Mayor's  Court,  on  signing  the  roll  of  the  Court 
as  directed  by  the  said  act  of  parliament ;  but  that  you,  the  said 
Mayor  and  aldermen,  have  wrongfully  refused  to  comply  with  the  said 
application  of  the  said  W.  H.  A.,  or  to  admit  him  as  such  attorney  of 
the  said  Lord* Mayor's  Court;  in  contempt  of  us,  and  in  violation  of  the 
said  act  of  parliament  and  other  the  laws  of  this  realm,  and' to  the  great 
damage  and  grievance  of  him,  the  said  W.  H.  A.  The  writ  then  stated 
prayer  of  remedy  by  W.  H.  A.,  and  commanded  the  Lord  Mayor  and 
aldermen  that  they  should,  "  without  delay,  admit  or  cause  to  be  ad- 
mitted the  said  W.  H.  A.  as  such  attorney  of  the  said  Lord  Mayor's 
Court,  according"  to  the  said  act,  or  signify  cause,  &c. 

Return.  That  the  city  of  London  is,  and,  from  time  whereof,  &c., 
hath  been,  an  ancient  city,  and  that  the  citizens  and  freemen  of  the  said 
tity,  during  all  that  time,  have  been  a  body  corporate  and  politic,  &c., 


*3] 
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and  that  they  now  are  a  body  politic  and  corporate,  by  the  name  of  The 
Mayor  and  Commonalty  and  Citizens  of  the  City*  of  London.  And 
that,  from  time  whereof,  &c.,  tfie  said  Court  so  called  the  Lord  Mayor's 
Court,  as  in  the  said  writ  mentioned,  of  right  hath  been,  and  still  of 
right  ought  to  be,  a  court  of  record,  and  has,  by  custom,  jurisdiction 
within  the  said  city  as  a  court  of  law  and  a  court  of  equity ;  and  that 
the  town  clerk  of  the  said  city  is  registrar  of  the  said  Court ;  and  that, 
besides  entertaining  ordinary  actions  and  suits  at  law  and  equity  in  the 
said  Court,  the  said  Lord  Mayor's  Court  is  a  Court  of  peculiar  jurisdic- 
tion, in  which  many  actions  arising  out  of  the  local  customs  of  the  city 
of  London,  are,  by  the  laws  and  customs  of  England,  alone  triable ; 
and  particularly  actions  upon  certain  by-laws  passed  *by  the  assem-  ^^ - 
bly  of  the  Mayor,  aldermen,  and  commonalty  of  the  said  city,  im-  ^ 
posing  penalties  for  breach  of  their  prescriptiye  customs,  and  which 
penalties  can  only  be  sued  for  in  the  said  Lord  Mayor's  Court :  and  that  the 
law  of  foreign  attachment,  and  the  peculiar  practice  relating  thereto,  is 
secured  to  the  citizens  of  London  by  prescriptive  custom  confirmed  by 
statute  law,  and  gives  rise  to  the  largest  portion  of  the  business  trans- 
acted both  on  the  common  law  side  and  equity  side  of  the  said  Court : 
and  that  the  said  Court  has  likewise  criminal  jurisdiction,  in  the  exer- 
cise of  which  freemen  who  have  offended  against  the  laws  and  customs 
of  the  said  city,  may,  upon  informations  filed  by  the  Common  Serjeant 
of  the  said  city,  and  trial  had  thereupon,  be  disfranchised  by  the  judg- 
ment of  the  said  Court.  And  that,  inasmuch  as  the  greater  portion  of 
the  business  carried  on  in  the  said  Court,  both  in  law  and  equity,  arises 
oat  of  peculiar  laws  and  customs  of  the  said  city,  the  forms  and  prac- 
tice of  the  said  Court,  as  well  as  the  laws  and  customs  to  which  they 
relate,  differ  essentially  from  the  forms  and  practice  of  the  Courts  at 
Westminster,  and  require  great  practice  and  experience  to  qualify  an 
attorney  properly  to  conduct  the  proceedings  of  the  said  Court.  And 
that  it  is  one  of  the  immemorial  customs  of  the  said  Court  for  the  attor- 
ney of  any  party  suing  as  plaintiff  in  the  said  Court,  to  administer  an 
oath  to  his  own  client,  and  to  retain  in  his  own  possession  the  aflidavit 
sworn  by  his  client,  upon  which  an  attachment  issues :  and  it  is  also 
another  immemorial  custom  of  the  said  Court  for  the  plaintiff  in  any. 
action  upon  which  an  attachment  issues,  before  he  obtains  the  fruits  of 
his  judgment,  to  give  sureties  to  repay  the  amount  to  *the  defend-  p^. 
ant  in  case  he  should  within  a  year  and  a  day  come  in  and  disprove  ^ 
the  plaintiff's  debt,  and  that  the  plaintiff's  attorney  under  the  said  cus- 
tom.takes  such  sureties ;  and,  in  case  it  shall  be  made  to  appear  that, 
from  inadvertence  or  any  other  cause,  the  sureties  were  not,  at  the  time 
they  were  so  taken,  solvent  and  responsible,  the  attorney  is  personally 
liable  for  the  amount  of  such  judgment ;  and  it  has  occurred,  in  the 
coarse  of  practice  in  the  said  Court,  that  the  attorneys  of  certain  parties 
suing  as  plaintiffs  in  the  said  Court  have  been  fixed  with  the  amount 
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of  such  judgments,  and  haye  been  obliged  to  pay  the  same  in  conse- 
quence of  their  haVing  inadyertently  taken  snretiea  who  were  proved  to 
be  insolvent  when  so  taken. 

And  that,  from  time  whereof,  &c.,  there  of  right  have  been,  and  still 
of  right  ought  to  be,  certain  clerks  or  attorneys  of  the  said  Court,  not 
exceeding  four  in  number ;  and  that,  from  time  whereof,  &c.,  the  said 
clerks  or  attorneys,  not  exceeding  four  in  number  as  aforesaid,  have  en- 
joyed the  exclusive  right  of  practising  in  the  said  Court ;  which  right 
has  not  ever  been  questioned  until  the  time  when  such  application  was 
made  by  the  said  W.  H.  Ashurst  to  be  admitted  as  in  the  said  writ 
mentioned.  And  that  the  repertories  and  records  of  the  said  Court,  and 
also  the  journals  of  the  corporation  of  the  said  city  of  London,  have  been 
searched  and  examined,  and  that  various  ancient  entries  have  been  found 
in  the  said  repertories,  records,  and  journals,  setting  forth. the  duties  of 
such  four  clerks  and  attorneys ;  and,  amongst  others,  certain  entries  of 
the  reign  of  Henry  YIU.,  proving  that  at  that  period  the  said  four 
clerks  or  attorneys  were  clerks  of  the  Town  Clerk  and  Registrar  of  the 
^^^  said  Court,  and  were  "^swom  and  admitted  by  the  Court  of  Mayor 

-*  and  Aldermen,  and,  on  admission,  took  the  oath  of  office  hereafter 
set  forth ;  and  that  it  was  then,  as  appears  from  the  said  entries  or  some 
of  them,  the  practice  and  duty  of  the  said  clerks  or  attorneys  (besides 
acting  as  attorneys  for  suitors)  to  attend  the  Lord  Mayor,  and  to  act  as 
his  clerks  in  all  matters  of  equity  and  of  law,  as  well  criminal  as  civil, 
in  which  the  said  Lord  Mayor  might  have  occasion  for  advice  and  assist- 
ance ;  and  that  the  said  clerks  or  attorneys  were  also  required  to  be 
assistants  to  the  said  Town  Clerk  in  the  affairs  of  the  said  corporation ; 
that  one  of  them  acted  as  clerk  of  the  Court  of  Common  Council  and 
kept  the  minutes  thereof;  and  that  one  of  them  acted  as  Clerk  of  the 
seals,  to  superintend  and  oversee  the  affixing  of  the  Mayoralty  seal  to 
all  documents  which  ought  of  law  and  of  right  to  be  sealed ;  and  that 
one  other  of  the  said  clerks  or  attorneys  was  called  and  acted  as  Clerk 
of  the  enrolments  in  the  Court  of  Hustings  of  London :  and  that  the 
whole  of  the  said  clerks  or  attorneys  in  rotation  issued  precepts  for 
Courts  of  Common  Hall  and  certain  Courts  of  Wardmote,  and  attended 
the  Lord  Mayor  as  his  law  advisers  and  clerks  at  the  Wardmote  held  for 
the  elections  of  Aldermen  and  other  business  of  the  ward :  and  that  it 
was  their  duty  and  practice  to  make  returns  of  such  elections  to  the 
Court  of  Mayor  and  aldermen.  And  that,  except  the  attendance  upon 
the  Town  Clerk  and  the  Common  Council  and  at  the  justice  rooms  at  the 
Mansion  House  and  Guildhall,  the  said  several  duties  still  pertain  to  the 
offices  of  the  said  four  clerks  or  attorneys,  and  are  performed  by  them 
at  the  present  day. 

That,  previously  to  the  year  1708,  vacancies  in  the  offices  of  clerks  or 
^-,  attorneys  of  the  said  Court  were  filled  *by  the  Lord  Mayor,  or  the 

-'  Town  Clerk  for  the  time  being,  by  grants  for  pecuniary  or  other 
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ooosideratioDB,  which  grants  were  made  of  the  office  sometimes  in  pos- 
Bession  and  sometimes  in  reversion,  and  sometimes  with  and  sometimes 
without  the  power  of  alienation.  That  in  the  yeiirs  1708  and  1777  re- 
Bpectiyely,  and  again  in  1789,  various  minor  alterations  in  the  mode  of 
appointment  took  place ;  and  that  since  the  latter  period  the  said  clerks 
or  attorneys  of  the  said  Mayor's  Court  have  obtained  the  same  by  pur- 
chase from  the  holders  thereof ;  and  that,  subject  to  amoval  for  mis* 
conduct,  they  have  been  admitted  to  the  office  for  life,  with  the  right  of 
alienation  upon  payment  to  the  funds  of  the  corporation  of  an  alienation 
fine  of  60/.  And  that  George  Thomas  Robert  Reynal,  John  Garter,  and 
George  Ashley,  three  of  the  clerks  or  attorneys  of  the  said  court,  hold 
their  said  offices  by  that  title,  and  have  respectively  paid  for  the  same 
sums  varying  in  amount  from  81202.  to  90002. ;  and  that  the  fourth 
office  is  held  by  the  Solicitor  of  the  said  city,  he  having  been  appointed 
thereto  in  the  year  1841  upon  the  decease  of  the  former  holder  thereof, 
who  died  without  having  exercised  his  right  of  alienation.  And  that, 
upon  alienation  and  new  appointment  to  the  said  office  of  clerk  or 
attorney  of  the  said  Court  taking  place,  the  alienee  is  admitted  by  the 
Court  of  Mayor  and  aldermen,  upon  his  taking  the  oath  of  office  here- 
inafter set  forth,  and  also  upon  taking  and  subscribing  the  oaths  and 
declarations  required  to  be  taken,  &c.,  by  the  several  persons  admitted 
to  corporate  places,  offices,  and  appointments.  And  that  the  said  oaths 
and  declarations  are  so  signed  and  subscribed  in  the  same  book  and  on 
the  same  page  in  which  the  Lord  Mayor,  Sheriffs,  ^Clyimberlain,  ^^^ 
and  other  corporate  officers,  sign  and  subscribe  the  said  oaths ;  and  ^ 
that  the  oath  of  office,  which  is  taken  but  not  signed,  is  in  the  words 
following.(a) 

''Te  8h«n  swear  that  ye  shall  weU  and  lawAiUy  examine  your  cliente  and  their  quarrels,  with- 
•at  ehamperty  and  without  proonring  of  any  Juries,  or  any  enquests  embraoing:  and  that  j<s 
duU  change  no  quarrel  out  of  his  nature,  after  your  understanding.  Also  ye  shall  plead  ne 
Icyi  or  raifer  to  be  pleaded  or  leyed  by  your  assent  no  foreign  release,  acquittance,  payment, 
ariutntion,  playne  aeeompt  whatsoever  it  be  to  put  the  eourt  out  of  his  jurisdiction,  nor  n<nie 
eCber  oiatter,  but  it  be  such  as  ye  shaU  find  rightful  and  true  by  the  information  of  your  clients » 
whose  information  and  saying  upon  your  oath  and  conscience  ye  shaU  think  to  be  true.  And 
ye  shaU  not  inform  ne  enforce  any  man  to  sue  falsely  against  any  persons  by  false  or  forged 
actions.  Attendant  ye  shall  be  upon  the  Mayor  of  the  said  city  for  the  timf  being,  and  read}' 
ye  ihaU  be  at  all  times  to  eome  at  the  warning  of  the  said  Mayor,  but  if  ye  be  letted  about  the 
bosiness  of  the  said  eitj  or  by  some  other  reasonable  cause.  Te  shaU  not  deliver  any  book,  or 
say  manner  -oopy,  to  any  person,  of  any  thing  that  toucheth  the  liberty  of  this  city,  without 
lieeose  and  oversight  of  the  Mayor,  Recorder,  and  Town  clerk  of  this  city  for  the  time  being, 
or  of  two  of  them ;  or  show  to  any  person  any  book  concerning  the  customs  of  the  said  city, 
ner  suffer  any  person  to  look  upon  any  such  book  of  customs  at  any  time,  saving  only  the  conn- 
eil  of  this  city ;  but  that  ye  shall  keep  the  said  books  secret  among  yourselves.  Te  shall  keep 
sad  not  disclose  any  thing  there  spoken  for  the  common  weal  of  the  said  dty,  that  might  hurt 
say  person  or  brother  of  the  said  court,  unless  it  be  spoken  to  his  said  brother,  or  to  other 
whidi  in  his  own  conscience  and  discretion  ye  shaU  think  it  to  be  for  the  common  weal  of  this 
city.  And  that  weU  and  lawfnUy  ye  shaU  do  aU  such  things  that  to  the  oAoe  of  attorney  per- 
Isiaeth  to  do,  as  God  you  help." 

«)  The  oath  is  printed  in  "Lex  Londinensis,  or  The  City  Law,"  p.  3,  London,  1680  The 
commeneement  there  is:  ''You  shall  swear  that  you  shaU  well  and  lawfuUy  do  your  ofBce  of 
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That  the  said  oath  is  the  same  as  that  T^hich  has  been  immemorially 
administered  to  the  said  clerks  or  attorneys  upon.4heir  admission  to  the 
said  oflSce.  And  that  the  court  of  the  Mayor  and  aldermen,  by  whom 
^q-.  the  said  oath  has  been  and  still  is  administered,  is  a  *court  of 

-*  record ;  and  that  the  record  of  the  admission  of  one  of  the  present 
clerks  or  attorneys,  which  is  in  the  same  form  as  the  other  admissions 
thereto,  is  in  the  words  following. 

''  Court  of  Aldermen,  9th  March,  1819.  This  day  William  Drake,  one  of  the  four  clerks  or 
attorneys  in  the  outer  Court,  being  here  present,  did  freely  surrender  up  unto  this  Court  his  said 
place  and  office,  and  all  his  right  and  interest  therein,  which  said  surrender  this  Court  doth 
accept  and  allow.  This  day  John  Carter,  citizen  and  cloth  worker,  having  produced  Mr. 
Chamberlain's  receipt  for  the  sum  of  60^  at  length  as  an  alienation  fine  paid,  pursuani;  to  an 
order  of  the  Common  council  of  the  6th  day  of  February,  1777,  for  his  admission  to  the  place 
or  office  of  one  of  the  four  clerks  or  attorneys  of  the  Mayor's  Court  of  this  city,  is  by  ihia 
Court  admitted  the  youngest  of  the  four  clerks  or  attorneys  of  the  said  Court  in  the  room  of  Mr. 
William  Drake ;  to  haye,  hold,  exercise,  and  enjoy  the  said  place  or  office,  with  all  fees,  profits, 
and  commodities  thereunto  due  and  of  right  belonging,  so  long  as  he  shall  well  and  honestly 
behaye  himself  therein ;  and  was  here  sworn  for  the  due  execution  of  the  said  place,  and  also 
took  and  subscribed  the  oaths,  and  made  and  subscribed  the  declaration,  according  to  the  seyeral 
laws  made  for  those  purposes/' 

And  that  the  said  entries  of  the  admissions  Of  the  said  clerks  or 
attorneys  are  made  in  the  manner  of  all  entries  of  admissions  of  other 
corporate  officers,  and  other  proceedings  in  the  said  Court  of  the  said 
Lord  Mayor  and  aldermen,  in  chronological  order,  and  not  in  any 
separate  form. 

And  that  the  said  clerks  do  not  sign,  and  never  have  signed,  any 
roll,  or  anything  in  the  nature  of  a  roll,  either  upon  their  admission  or 
at  any  other  time  before  or  after  the  same ;  but  that,  immediately  after 
their  admission  by  the  court  of  Mayor  and  aldermen,  they  piractise  as 
attorneys  of  the  said  Lord  Mayor's  Court,  and  receive  the  fees  and 
emoluments  arising  from  their  said  offices,  and  are  by  custom  subject  to 
the  government  and  control  of  the  court  of  Mayor  and  aldermen,  who 
3^-^^  may  suspend  or  remove  them  for  misconduct  from  *their  said 
-*  offices.  That  there  have  been  frequent  occasions  on  which  the 
power  of  the  said  court  of  the  Mayor  and  aldermen  has  been  put  in 
force  for  their  correction.  And  that  there  is  not,  and  that  there  never 
has  been  at  any  time  during  the  period  of  the  existence  of  the  said  Lord 
Mayor's  Court,  a  roll  in  which  have  been  inscribed  or  entered  the  names 
of  the  said  clerks  or  attorneys  practising  or  having  the  right  of  practis- 
ing in  the  said  Lord  Mayor's  Court ;  nor  is  there  now,  nor  has  there 
been  during  any  part  of  the  said  time,  any  roll,  or  any  document  or 
any  other  thing  in  the  nature  of  a  roll,  which  the  said  W.  H.  Ashurst 
could  sign  as  directed  and  required  by  the  act  of  parliament  in  the  said 
writ  mentioned. 

And  for  these  reasons  and  causes  we,  the  said  Lord  Mayor  and  alder- 
men, cannot  admit,  nor  ought  we,  &c. 

attorney,  and  well  and  lawfully  examine,"  Ac,  (as  above).  Last  sentence  but  one :  **  The  seereta 
of  this  Court  ye  shaU  keep,  and  not,"  Ac.  (as  above).  There  were  also  some  slighter  yarianoesy 
not  requiring  mention. 


18  ADOLPHUS  &  ELLIS.    N.  S.  10 

Demurrer,  assigning  for  causes:  That  the  return  does  not  either 
show  a  compliance  with  the  writ,  or  properly  traverse  the  matters  con- 
Uined  therein,  or  any  of  them,  or  show  any  defects  in  the  writ  or  pre- 
^ous  proceedings,  or  any  good  cause  for  non-compliance.  And  that 
the  return,  if  understood  as  denying  the  application  of  Ashurst  to  be 
admitted  an  attorney  of  the  Lord  Mayor's  Court,  and  the  refusal  of  the 
Mayor  and  aldermen  to  comply  therewith,  or  that  the  Lord  Mayor's 
Court  is  an  inferior  court,  as  in  the  writ  is  alleged,  is  argumentative 
and  circuitous;  and,  if  understood  as  confessing  or  not  denying  the 
same  matters  .and  allegations,  does  not  disclose  any  sufficient  cause  for 
non-compliance :  and  that  the  return  denies  matters  of  law,  alleging  an 
immemorial  custom  limiting  the  number  of  attorneys  of  the  Lord  Mayor's 
Court,  in  contravention  of  the  act  of  parliament  mentioned  in  the  ^^^  ^ 
said  '''writ.     And  that  the  return  is  in  other  respects,  &c.     Joinder.  '- 

The  demurrer  was  argued  in  Michaelmas  term,  1845,(a)  and  Easter 
term,  1846.(i) 

Eill,  for  the  Crown. — The  prosecutor  relies  on  stat.  6  &  7  Vict.  c» 
73,  8.  27,  which  enacts :  <<  That  every  person  who  shall  have  been  duly 
admitted  an  attorney  of  any  one  of  the  superior  courts  of  law  at  West- 
minster shall  be  entitled,  upon  the  production  of  his  admission  therein^ 
or  an  official  certificate  thereof,  and  that  the  same  still  continues  in  force, 
to  be  admitted  as  an  attorney  in  any  other  of  the  said  courts,  or  in  any 
inferior  court  of  law  in  England  and  Wales,  upon  signing  the  roll  of 
sach  other  court,  but  not  otherwise,  and  shall  thereupon  be  entitled  to 
practise  as  an  attorney  therein  in  like  manner  as  if  he  had  been  sworn 
in  and  admitted  an  attorney  of  such  Court :"  and  <<  that  every  person 
who  shall '  have  been  duly  admitted  a  solicitor  of  the  High  Court  of 
Chancery  shall  be  entitled,  upon  the  production  of  his  admission  there 
in,  or  an  official  certificate  thereof,  and  that  the  same  still  continues  in 
force,  to  be  admitted  as  a  solicitor  in  any  inferior  Court  of  Equity  in 
England  and  Wales,  and  in  the  Court  of  Bankruptcy,  upoft  signing  the 
roll  of  such  other  Court,  but  not  otherwise,  and  shall  thereupon  be 
entitled  to  practise  as  a  solicitor  therein  in  like  manner  as  if  he  had 
been  sworn  in  and  admitted  a  solicitor  of  such  Court. ^'  The  return 
does  not  affirm  or  deny  that  the  Lord  Mayor's  Court  is  an  inferior 
*Court  of  Law  or  of  Equity.  If  it  be  either,  the  prosecutor  is  p^-^ 
entitled  to  judgment.  [Lord  Denman,  C.  J.  Without  expressing  '- 
any  opinion,  we  think  it  would  be  convenient  to  hear  the  other  side  first.] 

Qhimeyj  contr^. — The  Lord  Mayor's  Court,  as  the  return  {lescribes 
it,  is  a  court  having  such  a  character  and  incidents  that  sect.  27  of  stat. 
6  &  7  Vict.  c.  73,  cannot  have  been  meant  to  include  it.  The  return 
shows  that  it  has  peculiar  jurisdictions,  entertains  suits  arising  out  of 
the  customs  and  by-laws  of  the  city,  and  which  can  be  tried  in  no  other 

a)  NoTember  19tli.    Before  Lord  DBirvAir,  C.  J.,  Wiluaxi  and  Wiohtmav,  Js. 
(6)  April  22d.    Before  the  same  Judges  and  Pattxsov,  J. 
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^-^^  the  *Yarmouth  Court  of  Requests  Act  (81  G.  2,  c,  24),  which,  hy 
-^  sect.  26,  prohibits  an  attorney  of  any  court  of  record  from  ap- 
pearing in  the  Yarmouth  Court  as  attorney  or  advocate  under  a  penalty 
of  202.  But,  when  the  Legislature  imposes  the  condition  of  signing  a 
roll,  and  makes  no  provision  for  a  class  of  cases  in  which  no  roll  can  be 
signed,  the  inference  is  that  no  admission  is  intended  in  those  cases. 
The  same  principle  of  construction  was  applied  to  sect.  37  of  stat.  6  & 
7  W.  4,  c.  73,  in  the  case  In  re  Gedye,  2  Dowl.  &  L.  915. 

The  intention  of  the  Legislature  (which  is  always  to  be  regarded  in 
construing  a  statute,  7  Bac.  Abr.  457,  7th  ed.  tit.  Statute  (I)  5)  may  be 
presumed  here  on  other  grounds.  Stat.  6  G.  2,  c.  27,  s.  2,  enacts  that 
any  person  admitted  an  attorney  in  any  of  the  Courts  of  record  at 
Westminster  by  virtue  of  stat.  2  G.  2,  c.  23,  shall  be  capable  of  being 
admitted  in  any  inferior  court  of  record,  <<  provided  such  person  be  in 
all  other  respects  capable  and  qualified  to  be  admitted  an  attorney  ac- 
cording to  the  usage  and  custom  of  such  inferior  court/'  The  same 
limitation  must  have  been  contemplated  in  stat.  6  &  7  Vict.  c.  73,  s.  27  ; 
and  that  section  will  have  a  suflElcient  enabling  effect  if  it  apply  to 
borough  courts  in  which  local  customs  are  set  aside  by  stat.  5  &  6  W.  4, 
c.  76,  ss.  118,  119.  Again,  by  sect.  27  of  stat  6  &  7  Vict.  c.  73,  an 
attorney  of  a  superior  common  law  court  is  admissible  to  an  infmor 
court  of  law ;  and  so  as  to  courts  of  equity :  and  by  sects.  15  and  17 
different  examinations  are  prescribed  for  those  who  are  to  practise  in  the 
respective  courts.  It  cannot  have  been  meant  that  a  person  qualified 
3^-  --.  under  the  statute  for  only  one  branch  of  practice  should,  on  *pro- 
-*  duction  of  his  certificate  merely,  be  admissible  to  that  which  is 
both  a  court  of  law  and  a  court  of  equity :  yet^  according  to  the  argu- 
ment which  must  be  used  on  the  other  side,  this  might  be  insisted  upon. 
[WlQHTMAN,  J. — ^You  do  not  by  the  return  deny  that  the  Lord  Mayor's  is 
an  inferior  court.  I  suppose  you  could  not  safely  do  so.]  All  the  facts 
are  stated  for  the  judgment  of  this  Court.  [Wiqhtman,  J. — ^What  con- 
stitutes an  inferior  court  ?]  It  is  not  easy  to  find  a  definition.  [Wight- 
man,  J. — In  pleadings  in  the  Lord  Mayor's  Court,  are  facts  averred  to 
have  taken  plate  within  the  jurisdiction  ?]  It  has  never  been  laid  down 
that  that  conclusively  shows  a  court  to  be  inferior.  A  writ  of  error 
from  the  Lord  Mayor's  Court  goes  to  the  Court  of  Hustings^  and  thence 
directly  to  the  House  of  Lords. 

The  mandamus  is  open  to  objection  as  stating  only  that  the  Lord 
Mayor's  Court  is  <<a  certain  inferior  court;"  not  saying  «an  inferior 
Court  of  law  and  equity."  That  averment  would  have  raised  the  ques- 
tion whether  the  prosecutor's  claim  was  brought  within  the  statute.  If 
he  claims  as  an  attorney,  he  ought  to  show  that  the  court  is  a  court  of 
law ;  if  as  a  solicitor,  that  it  is  a  court  of  equity.  Consistently  with  the 
present  averment  it  might  be  an  ecclesiastical  court. 
Millj  contrcl,  contended  that  the  objection  in  point  of  form  to  the  man- 
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damns,  being  taken  now  for  the  first  time,  after  return  made,  ought  not 
to  be  heard.  [Lord  Dbnman,  C.  J. — I  think  we  must  take  it  as  waived.] 
As  to  the  return,  the  defendants  have  not,  even  in  the  present  discussion, 
admitted  or  denied  that  the  Lord  Mayor's  is  an  inferior  Court.  This 
makes  it  evident  '^'that  the  return  is  argumentative.  [Wightman,  r-^^g 
J.— Is  the  question  one  of  fact  or  of  law  ?  If  of  law,  do  not  they 
set  out  as  much  as  is  necessary  for  taking  the  opinion  of  the  Court  ?  If 
of  fact,  I  do  not  well  see  how  such  a  fact  could  be  tried.]  They  should 
hare  denied  that  the  Court  was  inferior ;  and  then,  on  issue  joined,  evi* 
dence  might  have  been  given  of  the  practice,  privileges,  and  other  ma- 
terial facts.  [Lord  Denman,  C.  J. — ^We  have  some  doubt  whether  your 
view  is  not  the  correct  one.  We  will  take  some  time  to  consider  whether 
a  return,  in  the  present  form,  can  be  good.] 

Afterwards,  in  Hilary  vacation  (February  18th)  1846,  the  Court  sug- 
gested that  the  demurrer  should  be  withdrawn  and  an  issue  of  fact  tried, 
sabject  to  the  opinion  of  the  Court  in  a  subsequent  stage  of  the  case. 
Bat  it  was  ultimately  agreed  that  the  argument  should  be  continued  on 
the  main  question,  namely  the  applicability  of  stat.  6  &  7  Vict.  c.  73,  s. 
27,  to  the  Lord  Mayor's  Court,  without  further  reference  to  the  form  of 
the  return. 

Sillj  for  the  Crown.(a) — ^It  is  understood  that  no  further  argument  is 
to  take  place  on  the  question  of  form.  It  may  indeed  be  doubted  whe- 
ther the  old  cases  on  returns  to  mandamus  be  applicable  to  the  modern 
law,  which  has  introduced  demurrers  to  returns,  and  therefore  may  have 
made  the  ordinary  rules  of  pleading  applicable  to  mandamus. 

As  to  the  merits.  Th/d  principles  for  which  the  defendants  contend 
lead  to  consequences  which  are  '^'inadmissible.  It  is  argued  that  p^^i  o 
sect.  27  of  Stat.  6  &  7  Vict.  c.  78,  has  not,  by  express  words,  altered  '~ 
or  abolished  the  customs  of  London ;  and  that  therefore  the  section  can- 
not have  an  effect  in  London  which  would  be  in  derogation  of  such  customs. 
Now  by  one  custom  of  London,  recognised  in  Chibborne's  Case,  2  Dyer, 
229  a,  and  2  Inst.  675,  lands  might  pass  in  London  by  verbal  bargain 
and  sale :  is  this  to  prevail  against  sect.  8  of  the  Statute  of  Frauds,  29 
C.  2,  c.  3  ?  By  another  custom,  recognised  in  Horton  v.  Beckman,  6 
I.  R.  760,  if  a  party  resident  in  London  owed  money  to  another  resident, 
and  was  <<  suspected  and  likely  to  withdraw  himself,"  he  could  be  arrested 
to  answer  an  original  bill  in  the  court  of  the  Mayor  and  aldermen :  is 
this  the  law  in  London  since  the  abolition  of  arrest  on  mesne  process  by 
Stat.  1  &  2  Vict.  c.  110,  s.  1  ?  By  another,  recognised  in  Beckwith*s 
Case,  2  Rep.  56  6,  57  6,  Needier  v.  Bishop  of  Winchester,  Hob.  220, 
225  (5th  ed.),  and  Parman  v.  Bowyer,  Cro.  Eliz.  668,  669,  the  husband 
and  wife  could  pass  the  wife's  land  by  a  procedure  in  the  nature  of  a 
fine :  does  this  still  continue,  notwithstanding  stat.  8  &  4  W.  4,  c.  74, 
Bs.  2,  77,  79,  &c.  ?    Real  actions  of  many  kinds  might  be  brought  under 

(a)  AptU  224, 1846.    Before  Lord  Bevuax,  C.  J,,  Pattesov,  Williams,  and  Wigbtmah.  Js. 


19  REGINA  V.  MAYOR  OP  LONDON.    [H.  V.  ^847.] 

the  cnstom  of  London ;  PuIIing's  Practical  Treatise  on  the  Laws,  fcc,  of 
London,  171,  2 :  may  these  still  be  brought,  since  stat.  8  &  4  W.  4,  c.  27^ 
s.  36?(a) 

It  is,  in  effect,  contended  that  the  Mayor's  Gonrt  is  not  comprehended 
under  the  words  « inferior  court"  in  stat.  6  4  7  Vict  c.  78,  s.  27.  As 
the  incidents  of  this  Court  appear  on  the  return,  there ,  is  nothing 
*201  *^^  ^^^^  ^^^  ^^  ^  ^^^  ^^  inferior  court :  and  the  allegation  that 

-'  it  is  so  might  have  been  omitted  from  the  writ.  A  question  was 
put  from  the  Bench,  whether  the  pleadings  in  the  Court  use  the  allega^ 
tion  that  the  cause  of  action  arose  wiihin  the  jurisdiction :  and  it  does 
not  appear  how  this  is :  such  an  allegation  would  be  a  characteristic  of 
an  inferior  court.  But  this  Court  can  judge,  from  the  facts  set  out, 
whether  the  Court  be  an  inferior  one  or  not.  <«  Corporation  courts" 
are  classed  as  inferior  courts,  in  Hale's  Analysis  of  the  Civil  Part  of 
the  Law,  pp.  [24]  [25]  sect.  zi.  (6th  ed.).  Li  8  Bla.  Com.  80,  the 
courts  of  the  City  of  London  are  described  as  «  of  the  same  private  and 
limited  species"  as  the  Stannary  courts.  <<  Corporation  courts"  are* 
classed  among  <<  inferior  courts  of  record"  in  2  Bac.  Abr.  892,  tit. 
CourU  (D)  1;  and  a  similar  inference  arises  from  the  arrangement  in 
4  Inst.  247.  The  London  Court  is  called  an  "  inferior  ijourt"  in  Kerry 
V.  Bowyer,  Cro.  Eliz.  186,  Humphrey  t;.  Burns,  Cro.  Eliz.  691,  Reg. 
K.  B.  1654,  (rule  8),(J)  by  Calthrop,({?)  by  Lord  Mansfield  in  Blac- 
quiere  v.  Hawkins,  1  Doug.  878,  880,  by  Lord  Kenton  in  Horton  v. 
Beckman,  6  T.  R.  764,  by  Ld.  Ellenborough  in  Huxham  v.  Smith,  2 
Campb.  19,  21,  by  Ld.  Tentbrdbn  in  Clark  v.  Le  Cren,  9  B.  &  C.  52, 68 
(E.  C.  L.  R.  vol.  17),  and  by  Wilmot,  J.  in  Rex  v.  Chamberlains  of  Wor- 
cester, 2  Kenyon,  469,  478.  It  will  be  found  that  the  assumption  has 
always  been  tnat  this  Court  is  an  inferior  court;  and  the  questions  which 
have  arisen  have  been  as  to  the  consequences  involved  in  this  assumption : 


*21] 


as,  that  pendency  of  an  action  there  cannot  be  pleaded  "^in  abatement 


in  the  superior  courts ;  Sparry's  Case,  5  Rep.  61  a,  62  a,  Com. 
Dig.  Abatement  (H  24) :  that  it  cannot  grant  a  new  trial ;  Blacquiere 
v.  Hawkins,  1  Doug.  380.((2)  So  the  court  of  the  mayor  of  Oxford,  as 
an  inferior  court,  can  grant  a  new  trial  on  the  ground  of  fraud  or  irregula- 
rity in  obtaining  the  verdict;  Rex  v.  Mayor  of  Oxford,  8  Nev.  &  M. 
877.(e)  A  certiorari  lies  to  the  Lord  Mayor's  Court;  Scarnett  v.  Rice,  1 

(o)  The  writ  of  right  in  London  U  expressly  abolished  by  seot  86. 

(6)  Pewjock's  Rales,  K.  B.,  p.  27.  (c)  Calthr.  Eep,  90. 

{d)  See  CsmpbeU  «.  The  Qneen,  11  Q.  B.  799,  840  (E.  C.  L.  B.  toI.  63). 

(e)  The  Kmo  «.  The  Judge  of  the  Court  of  the  Mftyor  of  Oxpokd. 
Thubsdat,  Jannary  16tb,  1834.  From  the  notos  of  the  late  Mr.  Bamewall,  it  appears  that 
the  plaintiff  in  a  cause  in  the  Coort  of  the  Mayor  of  Oxford  had  obtained  a  rerdict  there :  but 
afterwards  that  Coort  ordered  a  new  trial  on  the  ground  that  the  verdiot  was  against  the  weight  of 
eridenoe.  The  defendant  afterwards  removed  the  eause  into  this  Court  by  habeas  corpus  cum 
oausft.  A  rule  nisi  was  then  obtained  in  this  Court  to  set  aside  the  habeas  corpus  for  irregularity, 
and  for  a  mandamus  commanding  the  Mayor's  Court  to  proceed  to  Judgment   KtUy  now  showed 
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Dowl.  P.  G.  N.  S.  833.  Reference  has  been  made  to  stat.  19  G.  2,  c.  70, 
8*  4y  by  which,  in  cases  of  final  judgment  in  an  inferior  court  of  record,  the 
judgment,  under  certain  circumstances,  may  be  removed  into  a  superior 
court;  and  Bulmer  v.  Marshall,  5  B.  &  Aid.  821  (E.  G.  L.  B.  vol.  T), 
was  cited.  But  there  the  removal  was  disallowed,  not  because  the 
Court  was  "^other  than  an  inferior  court,  but  because  the  pecu-  p^^o 
liaritj  of  the  process  in  that  cause  took  the  case  out  of  the  general  *- 
enactment.  And  in  Jordan  v.  Cole,  1  H.  Bl.  532,  the  judgment  was 
removed  from  the  Mayor's  Court  under  that  statute.  It  was  urged 
also  that  error  does  not  lie  to  the  Queen's  Bench  from  the  Mayor's 
Court:  but  that  is  no  test;  if  it  were,  the  Court  of  Common  Pleas 
would  have  been  an  inferior  court  before  stat  11  G.  4  &  1  W.  4,  c.  70 
(s.  8.).  And  the  Court  of  the  Stannaries  would  be  a  superior  court;  for 
error  does  not  lie  from  them  to  this  Court.(a)  Nor  does  any  argument 
arise  from  the  authority  of  the  Mayor's  Court  in  enforcing  the  by-laws 
of  the  city:  that  power  is  lodged  there,  because  the  superior  courts  can- 
not enforce  a  law  of  which  they  have  no  judicial  knowledge,  and  for 
which  they  have  no  appropriate  process.  The  peculiarity  of  the  pro- 
ceeding by  foreign  attachment  furnishes  no  argument ;  that  proceeding 
exists  in  other  places,  as  Bristol  and  Exeter.(()  The  equitable  jurisdic- 
tion of  the  Court  is  insisted  upon:  but  such  a  jurisdiction  exists  in  other 
inferior  courts,  as  at  York,  Bristol  and  Exeter. 

Arguments  are  drawn  from  the  doctrine  on  the  construction  of  gene- 
ral language  in  a  statute.  But  these  are  inapplicable  to  sect.  27  of 
stat.  6  &  7  Vict.  c.  73.  The  preamble  to  that  statute  shows  that  it  was 
intended  to  consolidate  the  various  laws  relating  to  attorneys /ind  solici- 
tors. That  no  reference  is  expressly  made,  in  the  statute  or  its  schedules, 
to  London  or  its  customs,  is  unimportant:  the  intention  and  language 
of  the  statute  show  its  extent.     Schedule  the  first,  part  1,  includes, 


among  the  repealed  acts,  the  whole  of  the  ^general  statutes  re- 


[*23 


tpecting  attorneys,  2  G.  2,  c.  23,  and  6  G.  2,  c.  27.  Now  sect.  11 
of  stat.  2  G.  2,  c.  23,  clearly  comprehended  all  inferior  Courts  of  record : 
and  sect.  26,  by  its  express  exemption  of  the  attorneys  of  the  Courts 
of  the  Lord  Mayor  and  Sheriffs,  shows  that  the  general  words  would 
have  included  them.  Sect.  2  of  stat.  6  G.  2,  c.  27,  extends  the  qualifi- 
cation acquired  under  the  former  act  to  all  inferior  Courts  of  record. 

eaiue,  and  oontended  that  the  eases  of  Bayley  v.  Boorne,  1  Str.  392,  BUqiere  «.  Hawkins,  1  Dong. 
878,  and  Rex  v.  Peters,  1  Borr.  668,  were  not  anthorities  sni&eient  to  support  the  doetrine  that  an 
inferior  Conrt  cannot  grant  a  new  trial  exeept  on  the  ground  of  irregularity ;  and  that  the 
authorities  in  Com.  Dig.  CourU  (Q)  showed  that  the  power  was  more  extensive.  [Littlxdalb  J. 
referred  to  Regina  v.  Hill,  1  Salk.  201.]  It  is  important  that  the  rule  should  be  laid  do?m 
distinctly.  ChiUon,  eontri,  was  stopped  by  the  Court  Lord  DxmcAir,  C.  J.  We  do  not  think 
it  proper  to  treat  as  doubtful  the  question  whether  (in  the  absence  of  express  custom)  a  Judge 
of  an  inferior  court  can  grant  a  new  trial  on  the  ground  of  impropriety  of  the  verdiot  Littlb- 
DAUB,  TAuiTTOir  and  Pattxsov  Js.  ooncurred.    Bule  absolute  without  costs. 

(a)  4  Inst  229,  280. 

{h)  Bee  HitehiU  and  Hore'f  Case,  1  Leon.  821. 
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Then  stat.  6  &  7  Vict.  c.  78,  as.  45,  46, 47,(a)  shows  what  attorneys  are 
to  be  included  in  the  enactments,  and  what  to  be  excluded  from  them : 
and  there  is  no  saving,  as  before,  of  the  attorneys  of  the  Lord  Mayor's 
Court.  Even  a  statute  may  be  repealed  or  qualified  by  a  later  statute 
which  introduces  something  inconsistent  with  the  earlier :  instances  of 
this  occur  in  Ex  parte  Caruthers,  9  East,  44,  Paget  v.  Foley,  2  New 
Ca.  679,  Bex  v.  The  Trustees  of  the  Northleach  and  Witney  Beads, 
6  B.  &  Ad.  978  (E.  C.  L.  B.  vol.  27),  Bex  v.  Cator,  4  Burr.  2026,  Town- 
Bend's  Case,  Plowd.  Ill,  113.  The  dicta  in  7  Bac.  Abr.  455,  457,  tit. 
Statute  (I)  3,  5,  one  of  which  (in  sect.  8)  is  taken  from  Lord  Mansfield's 
judgment  in  Bex  v.  Loxdale,  1  Burr.  445,  447,  and  another  from  Strad- 
ling  V.  Morgan,  Plowd.  199,  206,  relate  to  different  statutes  in  pari 
materia,  and  are  inapplicable  to  a  consolidating  statute.  Stat.  5  &  6  W. 
4,  c.  76,  s.  119,. opens  the  borough  courts  of  record  to  all  attorneys 
*241  ^^  *^®  superior  *Courts :  and  in  Begina  v.  The  Mayor,  &c.,  of  York, 

-•  3  Q.  B.  550  (E.  C.  L.  B.  vol.  43),  it  was  held  that  this  opening  of 
the  Court  gave  no  claim  for  compensation  to  an  attorney  who  had  been 
entitled  to  practise  in  such  a  Court  while  the  right  was  limited. 

It  is  said  that,  if  this  application  succeed,  a  similar  right  of  admission 
to  a  Court  of  requests  might  be  claimed :  but  in  that  there  is  no  absur- 
dity. It  is  further  argued  that  in  the  case  of  the  existing  attorneys  of 
this  Court  there  is,  by  immemorial  custom,  a  right  to  exclusive  practice. 
But  it  is  questionable  whether  such  a  custom  can  legally  exist.  The 
ofSce  of  an  attorney,  properly  so  called,  has  come  into  existence  within 
the  time  of  legal  memory ;  Maugham's  Treatise  on  the  Law  of  Attor- 
neys, &c.  p.  7,  Fitz.  Nat.  Brev.  25  C.(i)  The  right  of  making  suit  by 
attorney  in  the  county,  tything,  hundred,  wapentake  and  court  baron 
was  given  by  the  statute  of  Merton,  20  H.  3,  c.  10.  Persons  departing 
the  realm  with  the  King's  license  were  permitted  to  make  general  attor- 
neys by  Stat.  7  B.  2,  c.  14.  Stat.  4  H.  4,  c.  18,  provides  for  the 
examining  and  enrolling  Qf  attorneys.  But  at  common  law  all  parties 
had  to  appear  in  person  ;  Beecher's  Case,  8  Bep.  58  a,  58  i,  Bex  v.  The 
Sheriffs  of  York,  3  B.  &  Ad.  770,  777,  778  (E.  C.  L.  B.  vol.  23).  In 
the  latter  case,  there  seems  to  be  an  error  in  Lord  Tenterden's  judg- 
ment, where  he  says  that  the  limitation  of  the  number  of  attorneys  in  the 
Mayor's  Court  in  London  is  confirmed  by  act  of  parliament :  certainly  sect. 
26  of  Stat.  2  G.  2,  c.  23,  contained  no  such  confirmation,  but  only  exempted 
the  attorneys  of  that  Court  from  the  examination,  swearing,  admission,  and 
^Qc-1  '^'enrolment  introduced  by  that  act.     But,  further,  this  return  does 

-'  not  show  such  a  custom :  it  describes  certain  functions  which  it  is 

(a)  HiU  referred  to  sects.  46,  47,  daring  the  argument  in  snpport  of  the  return.  Ourne^ 
answered,  that  the  exceptions  there  enumerated  did  not  relate  to  the  general  practice  of  attorneys; 
and  that  an  exception  of  certain  cases  did  not  warrant  the  inference  of  an  intention  to  abolish 
eastoms ;  on  which  point  he  cited  The  Mayor  of  Leicester  v.  Burgess,  5  B.  A  Ad.  246  (E.  C.  L. 
R.  vol.  27). 

(a)  See  Doe  dem.  Bennett  r.  Hale,  15  Q.  B.  171  (E.  C.  L.  R.  vol.  69),  and  the  note,  at  p.  225,  ibid 
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alleged  the  attorneys  enjoy  exclusiyely  bj  custom :  but  these  do  not 
iodode  the  appearing  for  a  party  on  the  record. 

Assaming  that  such  a  custom  may  legally  exist,  and  that  it  is  here 
well  alleged :  the  words  in  Co.  Lit.  115  a,  are  insisted  upon :  <«  an 
affirmative  act  doth  not  take  away  a  custom."  The  word  «  affirmative" 
there  is  equivocal :  the  common  law  might  be  affirmed  by  negative  words. 
Lord  Coke,  in  2  Inst.  704,  says  that  the  words  of  stat.  22  H.  8,  c.  5,  s. 
4,  giring  power  to  the  justices  <<  to  tax  and  set  every  inhabitant,"  take 
away  all  privileges  of  exemption^  or  discharges.  The  Mayor  of  Lei- 
cester V.  Burgess,  5  B.  &  Ad.  240,  was  cited :  but  that  proves  only  that 
the  statutory  permission  to  sell  beer  by  license,  contained  in  stat.  11  Q. 
4  ft  1  W.  4,  c.  64,  did  not  supersede  a  borough  custom  restricting  the 
trade  of  alehouse-keeper  to  the  burgesses :  that  was  because  the  statute 
merely  relaxed  former  statutory  restrictions.  So,  Simson  v.  Moss,  2  B.  & 
Ad.  .543  (E.  C.  L.  B.  22),  decided  only  th&t  a  hawker's  license  could  not  au- 
thorize the  trading  within  a  borough  where  there  was  a  customary  restric- 
tion of  trade  to  the  inhabitants :  the  reason  was  that  the  license  only  placed 
the  party  licensed  in  the  position  which  he  had  at  common  law.  In  Rex 
V.  Bagshaw,  Cro.  Car.  347,  361,  nothing  was  decided  but  that  the  cus- 
tom there  alleged  did  not  exist.  The  same  remark  applies  to  Appleton 
V,  Stoughtpn,  Cro.  Gar.  516,  and  what  is  said  of  the  inclination  of  the 
Court,  upon  a  point  not  decided,  refers,  not  to  the  custom  of  London  in 
particular,  but  to  the  question  how  far  the  '^'Legislature,  in  stat.  5  ^^^a 
Eliz.  c.  4,  8.  31,  meant  to  take  away  <<  a  special  custom  in  a  par-  ^ 
ticular  place."  The  passage  from  19  Vin.  Abr.  512,  tit.  Statutes  (E.  6), 
pi.  10,  is  avowedly  stated  from  the  argument  of  counsel. (a)  On  the 
other  hand,  in  Grisliilg  v.  Wood,  Cro.  Eliz.  85,  it  was  held  that  stat.  86 
Ed.  3,  c.  15,  which  enacts  that  all  pleading  shall  be  entered  and  en- 
rolled in  Latin,  superseded  the  custom  of  an  inferior  court,  according 
to  which  the  enrolment  was  in  English. 

It  is  insisted  upon,  as  an  inconvenience  which  would  result  from  the 
Buceess  of  this  application,  that  the  applicant  would,  as  ah  attorney  of 
this  particular  Court,  have  to  exercise  powers  not  intrusted  to  attorneys 
in  general.  But  it  does  not  appear,  from  anything  on  the  record,  that 
this  consequence  will  follow ;  nor  will  it  follow  in  fact,  since  the  appli- 
cation is  only  to  practise  according  to  the  ordinary  functions  of  an 
attorney.  And  any  peculiarity  in  the  exercise  of  such  functions,  inci- 
dental to  the  particular  Court,  might  be  easily  learned  by  an  attorney 
who  is  already  qualified  to  practise  in  the  Superior  courts.  It  is  also 
mggested,  that  the  Lord  Mayor's  Court  would  have  no  power  to  suspend 
an  attorney  admitted  according  to  the  claim  in  the  writ.  Why  they  will 
not,  does  not  appear :  but,  at  any  rate,  this  Court  would  punish  him  for  any 
misconduct  in  the  inferior  Court ;  Evans  v.  P ,  2  Wils.  382.    No 

(a)  It  appears,  however,  from  Levinz'fl  report,  to  hare  been  part  of  the  resolution  of  the  Court 
ef  Kingi's  Bench ;  Mayor  and  Commonalty  of  London  v.  Bemardiston,  1  Lev.  14,  15. 
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special  securit  j  is  given  by  the  present  practice  of  the  Lord  Mayor's 
Court  for  the  qualification  of  the  attorney  who  is  admitted  there ;  the 
attorneys  sell  the  places ;  and  the  purchaser  is  not  examined. 
*Q71  *'^^^  Court  appears  to  have  expressed  an  opinion  that  the  want 
-^  of  a  roll  is  unimportant,  and  that  the  Lord  Mayor's  Court  might, 
if  necessary,  institute  a  roll.  It  is  therefore  unnecessary  to  argue  this 
point.  Our.  adv.  vutt. 

Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  mandamus  calling  upon  the  Lord  Mayor  and  Aldermen 
of  London  to  admit  William  Henry  Ashurst,  being  an  attorney  of  one 
of  the  Superior  courts  at  Westminster,  to  be  an  attorney  <<  of  a  certain 
inferior  Court  within  the  said  city  of  London,"  << called  the  Lord  Mayor's 
Court,  on  signing  the  roll  of  the  said  Court." 

To  this  mandamus  there  was  a  return,  stating  the  court  to  be  an  im- 
memorial court  with  several  immemorial  and  peculiar  privileges,  which 
are  set  forth,  differing  materially  from  the  forms  and  practice  of  the 
superior  courts  at  Westminster  i  and  that  there  have  been  immemorially 
four  clerks  or  attorneys  only,  who  enjoyed  the  exclusive  right  of  prac- 
tising in  that  court,  some  of  whose  duties  were  peculiar ;  knd  that  their 
offices  were  the  subject  of  purchase  and  sale ;  and  that  there  was  not, 
and  never  had  been,  a  roll  for  the  applicant  to  sign :  wherefore  they 
could  not  and  ought  not  to  admit  him  an  attorney  of  the  said  court. 

To  this  return  there  was  a  special  demurrer,  assigning  several  causes, 
and,  amongst  others,  that  it  was  in  effect  an  argumentative  traverse  of 
the  court  being  an  inferior  court  within  the  meaning  of  stat.  6  &;  7  Vict, 
c.  73,  but  without  showing  any  sufficient  ground. 
*281  ^^^  CA^Bj  upon  the  argument,  turned  upon  two  points :  '^l. 
Whether  the  return  showed  that  the  court  was  not  an  inferior 
court  within  the  meaning  of  the  act  of  parliament,  as  alleged  in  the 
mandamus :  and  2.  Whether  the  non-existence  of  a  roll  upon  which  the 
name  of  the  applicant  could  be  signed  was  an  answer  to  the  applica- 
tion, on  the  ground  that  the  act  of  parliament  was  not  intended  to  apply 
to  inferior  courts  which  had  not  a  roll  upon  which  the  names  of  attorneys 
practising  in  those  courts  were  inscribed. 

With  respect  to  the  first  of  these  points,  the  words  of  the  27th  sec- 
tion of  the  statute  are :  <<  That  every  person  who  shall  have  been  duly 
admitted  an  attorney  of  any  one  of  the  Superior  courts  of  law  at  West- 
minster shall  be  entitled,  upon  the  production  of  his  admission  therein, 
or  an  official  certificate  thereof,  and  that  the  same  still  continues  in 
force,  to  be  admitted  as  an  attorney  in  any  other  of  the  said  courts,  or 
in  any  inferior  court  of  law  in  England  and  Wales,  upon  signing  the 
roll  of  such  other  court,  hU  not  otherwise^  and  shall  thereupon  be  enti- 
tled to  practise  as  an  attorney  therein  in  like  manner  as  if  be  had  been 
sworn  in  and  admitted  an  attorney  of  such  court."  The  words  of  the 
statute  are  very  general,  applicable  to  all  the  superior  courts  at  West- 
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minster,  and  all  the  inferior  courts  in  England  and  Wales ;  and  would 
therefore  certainly  include  the  Mayor's  Court  in  London,  unless  that 
court  is  a  superior  court,  in  which  case,  not  being  at  Westminster,  it 
would  not  be  included. 

The  construction  of  the  act  was  elaborately  canvassed  in  a  very  inge- 
nious argument ;  and  a  great  many  cases  were  cited,  showing  peculiar 
practice  and  peculiar  jurisdiction  in  the  Mayor's  Court,  but  none  show- 
ing that  it  did  not  come  within  that  class  of  courts  called  ^inferior.  r^oQ 
Its  jurisdiction  is  limited :  the  cause  of  action  must  be  alleged  to 
hare  accrued  within  it.  In  Jordan  v.  Cole,  1  H.  Bl.  532,  it  was  con- 
sidered without  doubt  to  be  an  inferior-  Court  within  the  meaning  of 
Stat.  19  G.  8,  c.  70,  s.  4.  It  has  in  short  all  the  incidents  that  distin- 
tmguish  an  inferior  from  a  superior  court,  and,  being  an  inferior  court, 
is  within  the  plain  terms  of  the  act  of  parliament,  whether  the  Legisla- 
ture intended  to  include  it  or  not. 

But  it  was  said  that,  Admitting  it  to  be  an  inferior  court,  the  statute 
IB  only  applicable  to  ^uch  courts  as  have  a  roll  upon  which  the  af;torney 
may  sign  his  name,  and  the  Mayor's  Court  in  London  has  not,  and  never 
had,  such  a  roll.  This  objection,  if  available,  would  have  the  effect  of 
taking  a  great  proportion  of  the  inferior  courts  of  England  and  Wales 
wholly  out  of  the  operation  of  the  27th  section  of  the  act,  as  there  can 
be  no  doubt  but  that  a  very  great  number  of  inferior  courts  never  had  a 
roll  of  attorneys,  or  any  other  roll,  upon  which  the  name  of  the  applicant 
for  admission  under  that  section  could  be  inscribed.  The  statute  is  an 
act  to  consolidate  and  amend  the  law  relating  to  attorneys ;  repeals  wholly 
or  in  part  all  the  former  statutes  relating  to  attorneys;  and  enacts,  in 
the  2d  section,  diat  no  person  shall  act  as  an  attorney  in  any  Court  of 
civil  or  criminal  jurisdiction,  or  in  any  other  Court  of  law  or  equity  in 
England  or  Wales,  unless  he  shall  have  been  admitted  and  enrolled  as 
an  attorney  under  the  laws  then  in  force,  or  unless  he  shall  be  admitted 
mid  enrolled  under  the  directions  and  regulations  of  that  act.  If  the  2d 
and  27th  sections  of  the  *act  are  taken  together,  it  would  seem  to  p^oA 
have  been  intended  by  the  Legislature  that  all  new  admissions  to  ^ 
practise  in  any  court,  superior  or  inferior,  must  be  upon  signing  the  roll 
of  such  court. 

The  statute  must  have  a  reasonable  construction.  In  courts  where 
there  is  already  a  roll,  the  attorney  must  sign  that  roll ;  and,  in  courts 
where  there  is  as  yet  no  roll  for  the  attorney  to  sign,  a  roll  must  be 
procured. 

We  are  of  opinion  that  the  return  gives  no  sufficient  answer  to  the 
mandamus:  and  our  judgment  therefore  is  for  the  Crown. 

Judgment  for  the  Crown. 
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m  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Queen's  Bench.) 

The  Mayor  and  Alderman  of  LONDON  v.  The  QUEEN. 
IJurn  19, 1848.] 

For  marginal  note,  Boe  p.  1,  ante. 

Judgment  was  given  in  this  case  <<that  the  said  return"  «is  not  yalid 
in  law,  and  that  a  peremptory  writ  of  mandamus  do  issue  in  this  behalf;" 
and  that  Ashurst  recover  his  costs,  &c.  The  defendants  below  brought 
Error  in  the  Exchequer  Chamber,  assigning  for  causes  that  the  writ  of 
mandamus  was  not  sufficient  in  law ;  and  that  judgment  was  given  against 
and  not  for  the  defendants :  and  they  prayed  that  the  judgment  might 
be  reversed,  and  the  defendants  restored  to  all  things,  &c.  Joinder. 
*&Y\      '^^^  ^^^^  ^^  error  was  argued  in  Michaelmas  ^vacation,  1847,(a) 

-^  and  Hilary  vacation,  1848.(i)  The  limited  ground  on  which  the 
decision  of  the  Court  proceeded  makes  it  unnecessary  to  report  every 
part  of  the  argument. 

Gurnet/j  for  the  plaintiffs  in  error,  defendants  below,  contended,  as 
before,  that  the  affirmiative  general  words  of  stat.  6  &  7  Vict.  c.  73,  s. 
27,  did  not  repeal  the  custom  of  the  city.  In  addition  to  the  authori- 
ties before  cited  on  this  point,  he  mentioned  Rex  v,  Pugh,  1  Doug.  188, 
Stat.  11  G.  4  &  1  W.  4,  c.  70,  s.  10  (as  an  instance  of  a  law  intended  to 
interfere  with  former  usage),  stat.  5  &  6  W.  4,  c.  76,  s.  1,  and  Roy  t;. 
Tollin,  1  Roll.  Rep.  10 ;  and  he  cited  Rex  v.  Chamberlains  of  Worces- 
ter, 2  Kenyon,  469,  470,  472,  as  showing  that,  in  the  case  of  the  City 
of  London,  if  a  record  be  brought  into  the  Queen's  Bench  by  habeas 
corpus,  the  Court  will  at  once  notice  the  by-law  of  the  city,  and  award 
a  procedendo ;  which  is  not  the  practice  as  to  by-laws  of  any  other  local 
Court :  and  he  inferred  from  this  that  the  City  had  a  peculiar  and  a 
superior  jurisdiction.  He  contended  that,  if  general  words  of  a  statute 
could,  by  inference  from  the  context,  be  deemed  to  repeal  former  enact- 
ments or  customs,  there  was  nothing  here  to  support  such  an  inference. 
He  then  commented  on  the  statute  with  reference  to  this  point,  and  relied 
upon  the  condition  imposed,  of  signing  a  roll,  as  proving  that  the  Lord 
Mayor's  Court  was  not  contemplated  in  sect.  27 :  and  he  contended  that, 
*^21  ^^  *^'®  *condition  were  to  be  deemed  unimportant,  Courts  of  re- 
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quests  would  also  be  open  to  any  attorney  producing  a  certificate. 


notwithstanding   the  penalties   imposed  by  various   acts   establishing 
Courts  of  requests,  and  not  in  terms  repealed.     [Parke,  B. — A  Court 

(a)  December  4th.  Before  Wildb,  C.  J.,  Coltxak,  Maulb,  and  Williams,  Js.  ;  and  Pares, 
Aldbrbon,  Roltb,  and  Platt,  Bs. 

(6)  February  Ist  Before  Crbsswbll  and  Williaxs,  Ji .,  and  Parkb,  Aldbrson,  RoLns,  and 
Platt,  Bb.    See  the  jadjpuent  of  the  Court,  p.  39,  poet 
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of  reqaests  is  not  a  <<  court  of  law."]  The  present  mandamus  does  not 
allege  that  the  Lord  Mayor's  Court  is  a  court  of  law,  or,  court  of  equity : 
the  obseryation  just  made  shows  the  materiality  of  such  an  averment. 
The  judgment  of  the  Queen's  Bench  decides  that  this  is  an  inferior 
Court;  but  it  was  not  essential,  for  the  purpose  of  the  argument  below, 
to  deny  that.  .Chamey  also  contended  that,  on  the  strictest  constructicm 
of  sect.  27,  that  clause  was  inoperative  as  to  the  Lord  Mayor's  Court, 
because  the  express  condition  of  signing  a  roll  could  not  be  fulfilled. 

Pulling^  contr^  argued,  first,  that  there  could  not  be  an  immemorial 
custom  as  to  attorneys,  the  right  of  making  an  attorney  having  been 
first  given,  generally,  by  the  statute  of  Merton,  20  H.  8,  c.  10 :  he  also 
referred  to  Beecher's  Case,  8  Rep.  58  a\  Rex  v.  Sherifis  of  York,  3  B.  ft 
Ad.  770, 778  (E.  C.  L.  R.  vol.  22),  judgment  of  Littledale,  J. ;  Charter 
of  52  H.  8,  cited,  4  Inst.  252,  granting  <«qudd  tam  forinseci  qu&m  alii  at- 
tomatos  facere  possint  in  hustingo  London  tam  agendo  qu&m  defendendo 
in  curi&  nostrft,"  and  confirmed,  with  other  liberties  and  privileges  of  the 
city,  by  charter  of  7  R.  2,(a)  which,  according  to  the  view  of  the  Judges 
in  the  case  of  the  Islington  Market  Bill,  8  CI.  ft  Fin.  513,(i)  has  the 
force  of  an  act  of  parliament.  [Platt,  B. — *The  charter  of  52  p^^q 
H.  3,  seems  to  show  that  those  who  were  not  strangers  had  '* 
appeared  in  the  Hustings  court  by  attorney  before.  Rolfe,  B.  I  do 
not  see  what  application  the  statute  of  Merton  has  to  the  city  of  London. 
Maule,  J. — Before  that  statute  there  might  be  an  attorney  by  license. 
Then  the  statute  says  that  every  freeman,  ftc,  ^^m^j  freely  make  his 
attorney/'  Pabke,  B. — It  appears  by  Beecher's  Case,  8  Rep.  586,  that, 
at  common  law,  a  party  commanded  to  appear  by  the  King's  writ  must 
have  appeared  in  person,  but,  after  appearance,  the  courts  might  admit 
him  by  attorney.  Therefore,  at  common  law,  there  might  be  an  attor- 
ney;  but  a  party  could  not  make  a  general  attorney  till  remedy  was 
given  by  statute.((;)  Wilde,  C.  J.,  referred  to  Mr.  Serjeant  Manning's 
Treatise,  <«  Servieiu  ad  Legem  "(d)"] 

PuUing  then  contended  that,  assuming  the  custom  to  be  good,  it  could 
not  avail  against  the  statute.  He  commented  on  the  authorities  referred 
to  on  the  other  side,  and  cited,  in  addition  to  those  mentioned  in  the 
Court  below,  Hargrave's  notes  (8)  and  (9)  on  the  passage  in  Co.  Litt. 
115  a^  which  states  that  "  an  affirmative  act  doth  not  take  away  a  cus- 

(a)  See  Rot.  PurL  7  R.  2,  toL  iii,  160. 

(6)  He  aUp  proposed  to  refer,  on  this  snbjeet)  to  The  City  Uw  (London,  1647)i  which,  by  a 
maniueript  note  in  a  copy  in  the  Inner  Temple  Ubrwy,  i4»poared  to  be  a  translation  from  **  an 
ancient  book  in  French/'  "  called  Dnnthome/'  aUowed  as  proof  of  the  custom  of  Londo^  in  Tyley 
V.  Seed,  Skinn.  649  (see  B.  C.  Comb.  883,  384) ;  the  note  being,  as  was  supposed  by  Mr.  Har- 
grave,  the  MS.  of  Sir  Martin  Wright.  See  0.  Bridgman's  Judgments,  $05,  note  {p)  to  Hutohins 
V.  Player.    But  the  passage  was  not  read. 

(e)  See  Westm.  2, 1  stat.  13  Ed.  1,  c  10.  And  Reerei,  Hist  Eng.  L.,to1.  L  169,  et  seq.  ch.  4; 
vd.  iL  169,  oh.  10. 

{4)  See  Doe  dem.  Bennett  v.  Hale,  15  Q.  B.  178  (E.  0.  L.  R.  toL  69). 
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*841  ^™' '(^)  ^^^  ^^^^^  ^*  *Darell,  8  T.  R.  271 ;  and  he  argned  that, 
^  if  customs  were  to  prevail  against  legislative  enactment  nnless  they 
were  abolished  by  express  repeal  or  by  a  general  non  obstante  clause, 
many  enactments  regulating  forms  of  contract  or  of  procedore  would 
be  inoperative  in  particular  places,  though  clearly  intended  to  take  effect 
universally ;  for  example,  that,  notwithstanding  the  Statute  of  Frauds, 
the  custom  that  a  bargain  and  sale,  for  valuable  consideration,  of  houses 
or  lands  in  London,  &c.,  by  word  only  is  sufficient  (see  p.  19,  anti), 
would  still  subsist ;  and  parties  might  still  declare  upon  a  concessit  sol- 
vere, where  that  usage  had  prevailed.(i)   (He  suggested  other  instances, 
which  the  result  of  the  case  makes  it  unnecessary  to  state.)    And,  as, 
on  the  one  hand,  no  presumption  arises  that  stat.  6  &  7  Vict.  c.  73,  was 
meant  to  leave  former  customs  subsisting,  so,  on  the  other,  a  contrary 
presumption  arises  from  the  circumstance  that  this  act  repeals  Stat.  2  G.  2, 
c.  23,  where  an  exception  is  made  in  favour  of  the  London  courts  ^s.  26) 
and  partly  re-enacts  it,  but  does  not  revive  the  exception.     The  power 
of  correction  is  better  provided  for  if  the  statute  takes  place  of  the 
custom ;  for,  in  the  absence  of  custom,  the  misfeasance  of  an  attorney 
practising  ^thin  an  inferior  jurisdiction  may  be  summarily  corrected 
by  the  superior  court  of  which  he  is  a  member;  Evans  v.  P        ,  2  Wils* 
^Q-,  882.     *[Parkb,  B. — ^I  should  wish  to  know  whether  this  party,  if 
^  admitted,  could  practise  before  the  Lord  Mayor's  Court  in  mattery 
of  equity.    According  to  the  return,  he  should  do  that,  and  also  dis- 
charge certain  duties  in  affairs  of  the  corporation.    Aldbbson,  B. — If 
he  had  been  actually  admitted,  we  should  have  seen  what  oath  he  took. 
The  Legislature  coidd  not  have  intended  to  delegate  the  peculiar  duties 
of  an  attorney  in  this  Court  to  all  persons ;  as,  for  instance,  the  duty 
of  examining  their  own  clients,  and  that  on  oath.]    The  offices  to  which 
these  functions  belong  are  held  by  persons  who  happen  to  be  attorneys 
of  the  Court;  but  they  perform  the  duty  as  officers,  not  as  attorneys; 
and,  if  other  parties  were  admitted,  it  would  not  follow  that  the  same 
duty  would  devolve  on  them.    [Parkb,  B. — The  regulation  of  this 
Court  seems  intended  to  provide  for  the  admission  of  a  very  conscien- 
tious set  of  attorneys ;  the  alteration  proposed  would  admit  those  who 
might  be  less  so.]    The  oath  is  taken  in  the  character  only  of  an  officer 
of  the  Court.    As  to  criminal  matters,  when  the  Court  sits  as  a  corpo- 
ration court  to  exercise  jurisdiction  in  these,  it  will  be  easy  to  exclude 
attorneys  not  chosen  under  the  custom. 

He  then  argued  that  the  Lord  Mayor's  Court  was,  as  the  Court  of 
Queen'<s  Bench  had  held  it  to  be,  an  inferior  court :  citing,  in  addi* 

(o)  Aldbrsok,  B.,  obsezred,  in  the  eonne  of  the  argnment:  The  word«  "negative"  and 
''aifirmaUye"  atatutes  mean  nothing.  The  question  la  whether  they  are  repugnant  or* not  to 
that  which  before  existed.  That  may  be  more  easily  shown  when  the  statute  is  negative  than 
when  it  is  affirmative :  but  the  qnesUon  is  the  same. 

(5)  CoLTXAK,  J.,  and  Mauls,  J.,  observed  that  this  practiee  related  merely  to  the  form  of  plead* 
Ingy  not  to  the  proot    See  WiUianu  v.  ^ibbs,  5  A.  Jt  E.  20S  (E.  0.  L.  R.  voL  31). 
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lion  to  anUioritiea  on  this  point  mentioned  in  the  argoment  below^ 
^rnidt  V.  Ogle«  6  Taunt.  74  (E.  C.  L«  B.  vol.  1),  Wetter  v.  Rocker, 
1  firod.  &  B.^491  (E.  C.  L.  R.  vol.  5),  and  Holt  v.  Murray,  1  Sim. 
485.  And  he  noticed,  as  one  of  the  incidents  showing  the  Court 
to  be  inferior,  that  it  could  not  enforce  the  ^attendance  of 
jurors  till  empowered  to  do  so  by  stat.  29  G.  2,  c.  19.  He 
ooDtended  that,  assuming  this  to  be  a  court  of  both  law  and  equity,  it 
was  not  therefore  a  superior  court.  The  Lord  Mayor's  Court  at  York 
has  an  equitable  jurisdiction ;  Martin  v*  Marshal,  Hob.  63,  5th  ed. ;  yet 
it  is  an  inferior  court.  The  Lord  Mayor's  Court  of  Equity  is  subject  to 
the  oonla-ol  of  the  Court  of  Chancery ;  Clifford  v.  Beeston,  1  Dickens, 
83,  Mayor,  &c.,  of  London  v*  Dormer,  Cary,  60.  It  has,  indeed,  an 
aathority  in  affairs  relating  to  orphans,  and  in  some  other  matters  of  an 
equitable  nature ;  but  in  no  respect  has  it  a  general  equitable  jurisdic- 
tion. It  has  been  doubted  whether  a  Court  of  equity  can  exist  by  pre- 
Beription.(a)  At  all  events,  there  cannot  be  an  inferior  court  which  is 
a  mixed  court  of  law  and  equity :  if  there  could,  the  return,  here,  does 
not  show  tfUch  a  jurisdiction :  and  this  is  an  objection  in  law  which  may 
be  raised  on  demurrer,  Laughton  v.  Taylor,  6  M.  &  W.  695.t  The  Court 
of  Exchequer,  and  the  Welsh  courts,  now  abolished,  exercised  a  mixed 
jurisdiction ;  but  they  were  superior  courts.  [Rolfe,  B. — In  truth,  all 
courts  in  this  country  are  courts  of  law :  even  the  Chancery  courts  are 
so,  though  they  do  not  now  practise  as  law  courts.  This  is  a  mere  dis- 
pute upon  terms.  Maulb,  J. — ^If  a  court  mixed  up  law  and  equity,  it 
would  be  neither  an  equity  nor  a  law  court.] 

It  was  objected  in  the  argument  below  that  the  description  of  this 
Court  in  the  mandamus,  as  «<a  certain  inferior  court,"  was  imperfect. 
But  to  have  added  «<of  law  and  equity"  would  have  been  bad  on  the 
ground  of  duplicity.  [Albbbson,  B. — ^Why  not  say  «<  court  of  p^o- 
*lftw,"  though  it  be  a  court  of  equity  too  ?]  Braham  v.  Watkins,  16  '- 
M.  k  W.  77,t  shows  that  the  jurisdiction  will  be  recognised  without  a 
more  particular  statement.  In  The  Mayor  of  Berwick  upon  Tweed  v. 
Shanks,  8  Bing.  459  (E.  C.  L.  R.  vol.  11),  the  Court  of  Common 
Pleas  took  nouce  that  thB  <<  liberties  of  Berwick  upon  Tweed"  were  not 
in  Northumberland.  And  in  HoUingshed  &  King's  Case,  4  Leon.  182, 
the  same  Court  considered  itself  bound  to  notice  that  the  city  of  Lon- 
don has  a  court  of  record  with  power  to  take  recognisances.  It  was 
assumed  in  Kinning's  Case,  10  Q.  B.  730  (E.  C.  L.  R.  vol.  59),  that  the 
Court  of  Queen's  Bench  was  acquainted  with  the  jurisdiction  of  the 
sheriff's  Court. 

As  to  the  want  of  a  roll,  PMing  contended  that  the  Court  to  which 
the  attorney  became  admissible  might  provide  one ;  applying  the  maxim 
<«quando  aliquid  conceditur,  conceditur  et  id  sine  quo  res  ipsa  esse  non 
potest:"  that  it  was  not  to  be  presumed  that  a  court  had  not  a  roll, 

(a)  MArtin  «.  Marshal,  Hob.  6S.    S«e  4  Init  248. 
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Olatterbuck  v.  Hulls.  4  Dowl.  &;  L.  80 ;  and  that,  if  that  defect  appeared, 
a  mandamus  might  issue  to  provide  one.  [Alderson,  B. — I  think  the 
statute  was  clearly  meant  to  apply  only  to  such  courts  as,  in  the  opinion 
of  the  Legislature,  had  a  roll  de  facto  and  de  jure.]  Stat.  2  G.  2,  c. 
23,  s.  18,  ordered  inferior  courts  to  provide  a  roll :  that  itct,  as  appears 
Dy  sect.  1,  applied  only  to  the  courts  then  existing;  and  its  provision 
m  this  respect  is  not  renewed:  therefore,  according  to  the  argument 
for  the  plaintiffs  in  error,  an  attorney  could  not  be  admitted  in  the 
courts  of  bankruptcy  and  insolvency  establbhed  since  2  Geo.  2,  by 
statutes  which  do  not  expressly  provide  for  enrolment. 

*Grumet/j  in  reply,  cited,  as  to  the  custom  of  appeftring  by 
attorney  in  the  city  courts,  The  Case  of  Hastings,  an  Attorney,  1 
Mod.  23,  and  Gillman  v.  Wright,  1  Sid.  410.  He  admitted  that  the 
Lord  Mayor's  Court  was  an  ^Mnferior  court''  within  the  letter  of  stat. 
6  &  7  Vict.  c.  73,  s.  27,  but  contended  that  more  was  necessary  to  show 
that  a  court,  having  the  incidents  shown  by  the  return,  came  within  the 
intention  of  that  clause.  The  argument  founded  on  the  literal  appli- 
cation of  general  words  would,  if  valid,  have  prevailed  in  The  Mayor 
of  teicester  v.  Burgess,  5  B.  &  Ad.  246  (E.  C.  L.  R.  vol.  27).  As  to  the 
rollj  he  contended  that  stat.  2  G.  2,  c.  23,  would,  while  in  force,  have 
applied  to  courts  subsequently  established :  and  he  referred  to  stats.  1  & 
2  W.  4, 0. 56,  s.  10,  and  7  G.  4,  c.  57,  s.  85,  as  showing  that  the  Courts  in 
Banktaptcy  and  Insolvency,  established  by  those  acts  respectively,  were 
intended  to  have  a  roll.  He  also  insisted  that  the  Lord  Mayor's  Court  was 
admitted  on  the  present  record  to  be  a  Court  of  both  law  and  of  equity, 
and  was  ift^fact  so,  as  appeared  by  the  published  treatises  on  the  customs 
of  Loi^diEmt'LexpLondinensis,  p.  2;  Bohun's  Privilegia  Londini  (8d  ed. 
liontf^,^  1723),  p.  251 ;  and  that,  although  it  was  said  (in  argument)  in 
Mart&ftf.  Marshal,  Hob.  63,  that  «a  Court  of  equity  could  not  lie  in 
grfli;titi''^th«ciiy  of  London  was  there  admitted  to  have  such  a  Court.  He 
al94i»It0diupo&,;tbe  objection  that  the  mandamus  did  not  allege  the  Lord 
Miy«r-^  Court  tor  be  a  court  of  law  or  of  equity;  and  urged  that  this 
Co«ii4^:^ih(iugh  it  would  notice  the  existence  of  an  inferior  Court,  could 
not^bitf^  itsf^  and  the  nature  of  its  jurisdiction,  at  least  in  the 

vdiee  of  a  *oourt  by  charter;  Wilson  v.  Hobday,  4  M.  &  S.  120, 
128;  and  that  the  cases  cited  on  the  point  for  the  Crown  did  not 
warriiit  the  contrary  assumption.  [Parke,  B. — On  writ  of  error,  the 
Courts-  notice  the  customs  of  an  inferior  Court.]  That  is  from  necee- 
dity.(a)  [Alderson,  B. — Does  not  your  return  cure  the  defect  in  the 
mandamus  ?]  It  does  not.  A  demurrer  to  the  return  is  now  substituted 
for  Sr  motion  to  quash.  Supposing  the  return  quashed,  the  writ  stands 
alone.  Our,  adv.  vulL 

Pabke,  B.,  now  delivered  the  judgment  of  the  Court. 

(dt)  0uriu)y  reftited  to  1  Ohitt  Plead.    See  p.  240  of  that  rolume  (7th  ed.)i  where  Blaoquiere 
9.  Hawkins,  1  Dong.  378,  880,  and  Redham  v.  W^ten,  1  Salk.  209,  are  cited. 
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This  case  was  argned  before  my  brothers  Albbbson,  Rolfe,  Platt 
and  Williams,  and  myself.  My  brother  Gresswell  was  here  during 
ptrt  of  the  time ;  but  he  wishes  to  give  no  opinion.  My  brother  Colt- 
XAir  also  heard  part  of  the  argument,  and  does  not  give  any  opinion 
opoD  it. 

Li  this  case  a  writ  of  error  has  been  brought  on  a  judgment  for  the 
Crown  on  a  demurrer  to  a  return  to  a  writ  of  mandamus  to  admit  Mr. 
W.  H.  Ashurst,  an  attorney  of  this  Court,  to  be  an  attorney  of  the 
Lord  Mayor's  Court  of  the  city  of  London.  The  case  was  partly  argued 
at  the  sittings  of  this  Court  after  Michaelmas  term,  and  completed,  by 
Mr.  Qum^'s  reply,  at  the  sittings  after  last  term. 

The  questions  before  us  .were,  whether,,  on  the  facts  admitted  by  the 
demurrer  to  the  return,  the  applicant,  Mr.  Ashurst,  was  entitled  to  be 
admitted,  by  virtue  of  the  27th  section  of  stat.  6  &  7  Vict.  c.  78,  an 
attorney  *of  the  Lord  Mayor's  Court :  and  whether  the  mandamus  ^^ ,  ^ 
was  in  a  correct  form  if  he  was  entitled.  ^ 

The  Conrt  has  considered  the  very  able  arguments  which  were  urged 
on  both  sides.  In  the  Court  of  Queen's  Bench  the  attention  of  the 
Court  appears  to  have  been  directed  principally  to  the  question  whether 
this  Court  was  an  inferior  Court.  In  the  arguments  before  us  this  point 
was  altogether  abandoned  by  the  able  counsel  for  the  defendants,  who 
fcdly  admitted  the  propriety  of  the  judgment  in  that  respect,  but  rested 
his  case  upon  other  gronnds.  The  main  question  before  us  was  whether, 
according  to  the  true  construction  of  the  27th  section  of  stat.  6  &  7 
Vict.  c.  78,  the  legislature  meant  to  interfere  with  the  Lord  Mayo]:'s 
Court,  and  notwithstanding  the  existence  of  the  custom  of  exclusive 
practice  in  four  attorneys,  to  give  every  attorney  of  the  superior  courts 
a  right  to  be  admitted  thereto. 

This  question  was  fully  argued ;  and  I  believe  we  are  not  all  agreed 
upon  it :  but,  in  the  view  we  take  of  the  case,  it  is  not  necessary  for  us 
to  determine  this  point ;  for  a  further  question  arises,  whether  the  manda- 
mus in  its  present  form  is  sustainable ;  and  we  think  it  is  not.  The  ob- 
jection to  it  is,  that  it  does  not  state  that  the  Lord  Mayor's  Court  is  an 
bferior  Court  of  lawj  but  only  an  inferior  Court ;  and  it  is  only  to  in- 
ferior Courts  of  law  that  attorneys  of  the  superior  courts  are  entitled  to 
be  admitted.  The  mandamus  does  not  show  any  obligation  to  admit  to 
this  Court.  This  objection  is  fatal,  unless  the  return,  which  admits  it 
to  be  a  Court  of  law,  cures  the  defect. 

In  a  plea,  an  admission  of  that  nature  would  have  that  effect,  though 
the  plea  should  be  bad;  but  it  was  argued  that,  on  a  mandamus,  the 
judgment  is  that  the  return  "^be  quashed ;  and,  if  it  be,  the  case  ^^ .  ^ 
is  the  same  'as  if  no  return  were  made.  The  judgment  in  this  ^ 
case  is,  however,  not  that  the  return  shall  be  quashed,  but  that  it  is  invalid 
in  Uw.  But  a  peremptory  mandamus  is  always  awarded ;  and  its  form 
most  be  the  $ame  as  the  one  originally  awarded ;  otherwise  the  defendants 
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Indies,  and  to  every  of  them,  her  writ  closed  in  these  words,  that  is  to 
say :  Victoria,  by  the  grace  of  God,"  &c.  "  To  the  Chief  Justice"  and 
other,  &c.  (as  above),  <(  Greeting.  Whereas  an  information  hath  been  ex- 
hibited in  our  Court  before  us  at  Westminster  by  our  Attorney-General, 
who  prosecuteth  for  us  in  that  behalf,  against  Archibald  Douglas  for 
certain  offences,"  &c.,  «« that  is  to  say :  For  that,"  &c.  (The  informa- 
tion was  then  set  forth) :  <<  And  whereas,  upon  the  plea  of  Not  Guilty 
pleaded  by  the  said  Archibald  Douglas  to  the  said  information,  issue 
hath  been  joined,  to  be  tried  in  our  said  Court  before  us,  as  in  oar 
Court  before  us  it  appears  upon  record :  And  whereas  application  hath 
been  thereupon  made  to  our  said  Court  before  us  on  our  behalf  to  award 
a  writ  of  mandamus  requiring  you  to  hold  a  court  with  all  convenient 
*speed  for  the  examination  of  witnesses  and  receiving  proofs  con- 
cerning the  matters  charged  in  the  said  information,  according  to 
the  form  and  effect  of  the  statute  in  such  case  made  and  provided :  and 
We,  being  willing  that  due  and  speedy  justice  should  be  done  in  the 
premises,  do  command  you  the  said  Chief  Justice  and  other  Judges  of 
the  Supreme  Court  of  Judicature  at  Madras,  and  each  of  you^  that  you 
do  hold  a  court  with  all  convenient  speed  for  the  examination  of  wit- 
nesses and  receiving  proof  concerning  the  matters  charged  in  the  said 
information,  and  that  you  do  in  the  mean  time  cause  such  public  notice 
to  be  given  of  the  holding  of  the  said  Court,  and  do  issue  such  summons 
or  other  process  as  may  be  requisite  for  the  attendance  of  witnesses  and 
of  the  agents  or  counsel  of  the  prosecutor  and  defendant,  and  do  adjourn 
from  time  to  time  as  occasion  may  require ;  and  that  you  perform  all 
such  matters  and  ^hings  as  are  by  the  said  statute  required  in  the  pre- 
mises: and  how  you  shall  have  executed  this  our  writ  make  known  to  us 
at  Westminster  with  all  convenient  speed,  at  the  same  time  returning  to 
us  the  examinations  and  proofs  which  you  shall  have  taken  by  virtue  of 
this  our  writ,  together  with  this  our  said  writ.  Witness,  Thomas  Lord 
Denman,  at  Westminster,"  25th  November,  6  Vict. 

<<  And  Sir  Edward  John  Gambibr,  Knight,  Chief  Justice,  and  Sir 
John  David  Norton,  Knight,  Puisae  Justice,  of  the  said  Court  have 
returned  the  said  writ,  together  with  the  examinations  and  proofs  which 
have  been  taken  by  virtue  of  the  said  writ,  as  follows,  that  is  to  say : 
*46'l  "  ^^'  ^^^  ^'  '^'  CrAMBlBR,  Knight,  Chief  Justice,  and  *Sir  J.  D. 
^  Norton,  Puisne  Justice,  of  Her  Majesty's  Supreme  Court  of  Judi- 
cature at  Madras,  do,  in  pursuance  of  the  writ  of  mandamus  hereunto 
annexed,  issuing,"  &c.  (out  of  Q.  B.),  «  bearing  date,"  &c.,  <<  commanding 
us  to  hold  a  court  with  all  convenient  speed  for  the  examination  of 
witnesses  and  receiving  proofs  concerning  the  matters  charged  in  an 
information  iSled,"  &c.,  <<  and  to  do  such  other  acts  for  the  execution 
and  return  of  the  said  writ  as  is  therein  particularly  mentioned :  We 
hereby  certify  that,  after  due  public  notice  thereof  given,  we  did  hold 
a  court  at  the  Cpurt  House  at  Madras  on  Monday  the  8d  day  of  April, 
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1843,  and  continued  by  several  adjournments  from  the  said  8d  day," 
&c,  « to  Tuesday  the  16th  day  of  May,  1848,  for  the  purposes  in  the 
said  writ  of  mandamus  mentioned.  And  we  do  further  certify  that  the 
several  parchment  writings  are  the  examinations  reduced  into  writing 
bj  Charles  Martin  Teed^  Esquire,  the  Clerk  of  the  Grown  of  the  Su- 
preme Court  of  Judicature  at  Madras,  and  Frederick  Orme,  Esquire, 
the  Deputy  Clerk  of  the  Crown  of  the  said  Supreme  Court,  which  were, 
at  the  time  and  place  aforesaid,  openly  and  publicly  taken  vivfi  voce 
before  us  upon  the  oaths  of  William  Henry  Bayley,  Nathaniel  William 
Kindersley,  Moorgapah  Moodelly,"  &c.  (naming  others),  <<  under  and 
bj  virtue  of  the  said  writ  of  mandamus.  And  we  further  certify  that 
C.  M.  Teed  is  the  Clerk  of  the  Crown,  and  F.  Orme  is  the  Deputy 
Clerk  of , the  Crown,  and  sworn  officers  of  the  Supreme  Court.  In 
witness  whereof  we  have  hereunto  set  our  hands  and  seals,  this  7th  day 
of  July,  1843.  "Edward  J.  Gambier.  (L.  S.) 

John  D.  Norton,  Puisne  Judge  (L.  S.)." 
*«  We,  Charles  Martin  Teed,  Clerk  of  the  Crown,  and  Frede-  p^^- 
rick  Orme,  Deputy  Clerk  of  the  Crown,  respectively  sworn  Officers  *■ 
of  Her  Majesty's  Supreme  Court  of  Judicature  at  Madras,  do  hereby 
certify  that  we  were  present,  as  such  Clerk  of  the  Crown  and  Deputy 
Clerk  of  the  Crown,  during  the  whole  of  the  proceedings  had  and  taken 
on  the  3d  day  of  April,  1843,  and  continued  by  several  adjournments 
from  the  said  8d  day  of  April  to  Tuesday  the  16th  day  of  May,  1843, 
under  and  by  yirtue  of  a  writ  of  mandamus  hereunto  annexed,  issuing,'' 
&c.,  <«  bearing  date,"  &c.,  <<  addressed  to,"  &c.,  <<  commanding  them," 
&C.  (as  recited  in  the  return  of  the  two  Judges).  <<  And  we  do  further 
certify  that  the  parchment  writing  hereto  annexed,  marked  Roll  No.  1, 
contains  a  full  and  faithful  particular  and  account  of  all  the  proceedings 
had  and  taken  under  and  by  virtue  of  such  writ  of  mandamus.  And  we 
do  further  certify  that  the  roll  of  parchments  hereunto  annexed,  marked 
Roll  No.  2,  containing  the  several  examinations  of  William  Henry 
Bayley,"  &c.  (the  witnesses  before  mentioned  in  the  return),  "  are  true 
and  faithful  copies  of  the  yiv&  voce  examinations  of  the  said  W.  H. 
Bayley,"  &c.,  «<  who  were  severally  produced,  sworn  and  examined  as 
witnesses  in  pursuance  of  the  said  writ  of  mandamus ;  such  parchment 
writings  having  been  transcribed  in  the  Crown  office  from  the  original 
examinations  of  the  said  several  witnesses  taken  by  us  the  said  C.  M. 
Teed  and  F.  Orme  in  open  Court  as  such  Clerk  of  the  Crown  and 
Deputy  Clerk  of  the  Crown  as  aforesaid,  the  same  having  been  carefully 
collated  and  compared  by  us  the  said  C.  M.  Teed  and  F.  Orme,  as  such 
officers  as  aforesaid,  with  such  originals:  and  that  the  said  *exami-  ^^.^ 
nations  are  subscribed  by  the  said  W.  H.  Bayley,"  &c.,  "re-  *- 
spectively.  And  that  the  several  paper  writings  hereunto  annexed, 
marked  A,  55,"  &c.,  "are  the  original  orders  of  Court;  and  that  the 
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several  gazettes  hereunto  annexed  are  tme  and  faithful  copies  of 
official  advertisements  of  holding  the  Court  read  by  me  the  said  C.  M. 
Teed  as  such  officer  as  aforesaid  in  open  Court  on  the  several  days :  and 
that  the  several  paper  writings  hereunto  annexed  marked,  respectively 
A,  D,  T/'  &c.  (referring  to  several  exhibits  and  their  enclosures,  &c.), 
<^  are  the  original  exhibits  produced  on  the  examinations  of  the  said 
witnesses.  And  that  the  several  papers,  marked  respectively  R  A,  No. 
1.''  &c.,  «  are  the  original  exhibits  in  the  native  languages,  with  the 
translations  thereof  into  the  English  language  made  by  the  sworn  inter- 
preter of  the  said  Supreme  Court  of  Judicature,  and  produced  on  the 
examination  of  the  said  witnesses:  and  that  the  book  which  contains  the 
exhibits  marked  A,  No.  6,  to  A,  No.  29,  inclusive,  are  translations 
made  by  the  said  sworn  Court  interpreter  from  the  original  exhibits 
thereof,  and  produced  on  the  examination  of  Ramanad  Bhutt,  a  witness 
for  the  prosecution:  and  that  the  several  paper  writings  hereunto 
annexed,  marked  respectively  No.  1  and  No.  2,  are  the  original  exhibits, 
and  the  paper  writing  marked  No.  3  is  a  true  copy  of  an  exhibit,  put 
in  on  behalf  of  the  defendant :  and  the  said  originals,  translations,  and 
copies  were  marked  by  us,  the  said  C.  M.  Teed  and  F.  Orme,  as  such 
officers  as  aforesaid,  and  when  the  same  were  put  in  for  the  prosecution 
and  for  the  defendant.  Dated  this  7th  day  of  July,  1848. 
«  C.  M.  Teed,  Clerk  of  the  Crown, 
Frederick  Orme,  Deputy  Clerk  of  the  Grown." 
*4Q1  *'^^^  return  then  set  forth  the  proceedings  under  the  mandamus, 
•^  « in  the  Supreme  Court  of  Judicature  at  Madras,  Crown  side,"  "at 
a  special  court  hglden  at  the  Court  House,  Beach  Buildings,  Madras," 
on  Monday,  3d  April,  1843,  pursuant  to  an  order  of  Court  of  8th  March, 
1843,  and  by  virtue  of  a  writ  of  mandamus,  &c. ;  and  on  other  days  bj 
adjournment:  "Present,"  on  each  day,  "The  Hon.  Sir  Edward  John 
Gambier,  Knight,  Chief  Justice,  and  the  Hon.  Sir  John  David  Norton, 
Knight,  one  of  Her  Majesty's  Justices ;"  and  counsel  and  attorneys 
attending  for  the  prosecution  and  defence.  This  part  of  the  return  con- 
tained, first,  the  minutes  of  the  Court,  stating  generally  the  transactions 
of  each  sitting ;  and,  next,  a  transcript,  in  detail,  of  the  examinations. 
In  the  minutes  of  one  of  the  first  days  the  following  entry  appeared : 
"  The  clerk  of  the  Crown  and  the  deputy  clerk  of  the  Crown  are  directed 
by  the  Court  to  take  down  the  proceedings  and  evidence."  The  exami- 
nations were  introduced  and  ended  in  the  following  forms : 

«« William  Henry  Bayjey,  Esquire,  called,  sworn,  and  examined  by 
Mr.  Parker,  counsel  for  the  prosecution,  on  Wednesday  the  12th  day 
of  April,  &c." 

"  Subscribed  in  Court  this  12th  day  of  April,  1843. 

C.  M.  Teed,  Clerk  of  the  Crown. 

«W.  H.  Baylby." 

"  Morgapah  Moodelly  called,  sworn,  and  examined  by  the  Advocate 
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general,  through  the  sworn  Court  interpreter,  in  the  Tamil  language," 
on  the  12th  of  April,  &c. 

«  Subscribed  in  Court,    &c." 

At  the  end  of  the  whole  series  of  examinations  were  the  words : 

«« (True  copies)  Fbbdk.  Ormb,  Depy.  Clerk  Crown, 
(True  copies)  J.  G.  Cunliffe,  Depy.  Secy,  to  Govt." 

'^'Then  followed  copies  of  the  exhibits,  verified  in  like  manner  by  r-^^^ 
Mr.  Orme.  *" 

On  the  trial,  before  Lord  Dbnman,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1845,  the  case  on  behalf  of  the  Crown  was  that  the 
defendant  bad  unlawfully  received  gifts  while  he  was  employed  in  the 
office  of  resident  at  the  Court  of  Tanjore,  under  the  East  India  Com- 
pany. The  depositions  and  exhibits  above  mentioned  were  the  principal 
evidence.  The  depositions  were  on  parchment,  purporting  to  be  signed 
by  the  witnesses  respectively.  It  (Ud  not  appear  by  whom  the  deposi- 
'  tions  were  written ;  but  evidence  was  given  at  the  trial  that  they  were 
not  written  by  Teed  or  Orme.  The  signatures  of  Teed  and  Orme  were 
proved  to  be  genuine.  Objections  were  taken  to  the  admissibility  of  the 
documents :  but  the  Lord  Chief  Justice  received  them,  giving  leave  to 
move,  if  necessary,  that  a  verdict  of  acquittal  might  be  entered.  A 
distinct  objection  (see  next  page)  was  also  made  to  such  of  the  depo- 
sitions as  were  taken  through  the  medium  of  an  interpreter.  Verdict, 
Guilty.(a) 

Kelly,  in  Easter  term  1845,  moved  that  a  verdict  might  be  entered 
for  the  defendant  on  the  following  grounds,  aifecting  the  depositions 
generally.  First,  this  Court  is  empowered  by  stat.  13  G.  8,  c.  63,  s.  40, 
to  award  a  mandamus  for  the  taking  of  depositions  to  the  Judges  of  the 
Mayor's  Court  at  Madras ;  but  the  Mayor's  Court  has  been  abolished, 
and  other  courts  have  been  established  in  its  stead,  by  stats.  37  G.  3, 
c.  142,  89  &  40  G.  8,  c.  79,  and  4  G.  4,  c.  71 ;  and  the  power  *of  ^ 
issuing  a  mandamus  to  take  depositions  has  not  been  extended  so  ^ 
as  to  affect  these  Courts ;  nor  does  it  regularly  appear  what  authority 
in  this  respect  has  been  vested  in  such  courts  since  the  abolition  of  the 
Mayor's  Court.  Secondly :  the  mandamus  is  directed  to  the  Chief  Jus- 
tice and  other  Judges  of  the  Supreme  Court  at  Madras,  commanding 
them  to  hold  a  court  for  the  examination  of  witnesses ;  but  the  return 
shows  that  only  the  Chief  Justice  and  one  Judge  attended  the  execution 
of  the  writ.  Thirdly :  by  stat.  18  G.  8,  c.  68,  s.  40,  the  examinations 
are  to  be  reduced  into  writing  by  some  sworn  officer  of  the  court  in  India ; 
bat  the  return  furnishes  no  sufficient  proof  that  this  was  done.  Kelly 
aUo  stated,  as  a  ground  of  motion  for  a  new  trial  (or,  as  it  might  prove 
on  reference  to  the  record,  a  fourth  ground  for  entering  an  acquittal), 
that  the  last-mentioned  clause  requires  the  examinations  to  be  taken  upon 
.  the  oaths  of  witnesses,  and  upon  the  oaths  of  interpreters,  administered 
(a)  The  Terdiet  wm  taken  on  lizteen  counts;  and  a  ipeoial  finding  was  added.    See  p.  77,  post. 
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accordiDg  to  the  forms  of  their  several  religions  ;  whereas,  in  the  pre- 
sent case,  where  an  interpreter  was  mentioned,  the  return- merely  styled 
him  "the  sworn  Court  interpreter,"  but  did  not  show  that  h^  was 
sworn  to  interpret  truly  in  the  particular  instance.(a)  Kelly  likewise 
*521  '''^^^^^^  ^^^^  there  were  objections  in  arrest  of  judgment :  but,  by 
the  direction  of  the  Court,  these  were  reserved  till  the  above-men- 
tioned points  should  have  been  disposed  of.  A  rule  nisi  was  granted 
for  entering  a  verdict  of  acquittal,  or  for  a  new  trial. 
In  Hilary  vacation  (February  9th  and  10th),  1846,(6) 
Sir  F.  Thesiger,  Attorney-General,  LoftuB  Wigraniy  Olarksofiy  W.  F. 
Pollock  and  Forsyth  showed  cause. — ^As  to  the  first  objection :  It  is  true 
that,  by  stat.  87  G.  8,  c.  142,  ss.  9,  10,  11,  18,  the  Recorder's  Courts 
of  Madras  and  Bombay  respectively  were  substituted  for  the  Mayors' 
Courts  ;{c)  and,  again,  by  stat.  39  &  40  G.  3,  c.  79,  ss.  2,  5,  the  King 
was  empowered  to  create  a  supreme  court  of  judicature  at  Madras,  con- 
stituted in  the  same  manner,  and  exercising  the  same  jurisdiction,  as* 
the  Supreme  Court  which  His  majesty  was  authorized  to  erect  at  Fort 
William  by  stat.  13  G.  3,  c.  63,  s.  13,  and  the  powers  vested  in  the  Re- 
corder's Court  of  Madras  under  stat.  37  G.  3,  c.  142,  were  to  be  transferred 
to  the  new  Supreme  Court  when  created.  It  is  suggested,,  on  the  other 
side,  that  this  Court  is  not  regularly  informed  of  such  a  Supreme  Court 
having  been  created ;  but  such  a  Court  is  recognised  by  stat.  53  G.  3, 
c.  155,  s.  89,  and  stat.  4  G.  4,  c.  71,  s.  18,  which  relate  to  the  salaries 
and  pensions  of  the  Judges ;  and  stat.  6  G.  4,  c.  85,  s.  1,  expressly 
recites  that  King  Geo.  3  did,  in  the  41st  year  of  his  reign,  establish 
^.n-i  the  Supreme  Court  at  Madras,  according  to  stat.  39  &  40  G.  3, 
-^  *c.  79.  But  it  will  be  contended  that  the  examination  of  witnesses 
in  obedience  to  a  mandate  of  the  Queen's  Bench,  in  a  cause  there  de- 
pending, is  an  exercise  of  power  depending  strictly  on  statute ;  and  that 
such  power  is  not  inherent  in  the  Court  constituted  in  India,  but  ema- 
nates from  the  Court  of  Queen's  Bench,  and  cannot  be  exercised  by  that 
Court  except  in  the  particular  cases  which  the  law  has  defined.  But, 
even  on  this  view  of  the  question,  the  authority  is  clear.  Stat.  39  k  40 
G.  8,  c.  79,  s.  2,  enacts  that  the  Supreme  Court  at  Madras  shall  «^  consist 
of  such  and  the  like  number  of  persons,  to  be  named,  &c.,"  with  power 
to  exercise  such  jurisdictions,  «  and  to  be  invested  with  such  power  and 

(a)  The  following  grounds  for  a  new  trial  were  also  stated :  That»  in  several  of  the  ooants  on 
which  the  defendant  had  been  oonyicted,  the  offence  charged  was  the  receiving  money  (rapeea) 
by  way  of  gift;  whereas  the  evidence  showed  only  a  receipt  of  bills  of  exchange,  having  some 
time  to  mn,  and  which  the  drawee  might  not  have  paid  when  due :  And  as  to  other  counts,  that 
the  parties  named  as  the  givers  were  only  messengers  or  oflBcers  of  persons  from  whom  the  gifts 
really  came.  No  decision  was  pronounced  on  these  objections,  a  nolle  prosequi  being  entered 
(at  the  suggestion  of  the  Court)  on  the  counts  to  which  they  related. 

(6)  Before  Lord  Dbwhan,  C.  J.,  Patteson,  Williams,  and  Coleridqe,  Js. 

(e)  The  Attorney-General  mentioned  that  in  Rex  v.  Stevens  A  Agnbw,  5  East,  244  (but  not 
on  this  point),  a  mandamus  to  examine  witnesses  went  to  the  Recorder's  Court  of  Bombay,  aad 
BO  objection  was  taken. 
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•nthorities,  privUeges  and  immunities,  for  the  better  administration  of* 
its  jurisdictions,  «  and  subject  to  the  same  limitations,  restrictions,  and 
eontrt^l  within"  Madras  and  its  territories,  «  as  the  said  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal,  by  virtue  of  any  law  now  in 
force,"  &c.,  «« or  by  this  present  act,  doth  consist  of,  is  invested  with,  or 
subject  to,"  within  Fort  William,  Bengal,  &c.  Again,  stat.  4  G.  4,  c. 
71,  s.  17,  expressly  declares  and  enacts  « that  it  hath  been  and  is  and 
shall  be  lawful  for  the  Supreme  Court  of  Judicature  at  Madras,"  and 
for  the  Supreme  Court  of  Judicature  at  Bombay,  <<  and  the  said  Supreme 
Courts  respectively  are  hereby  required,  within  the  same  respectively, 
to  do,  execute,  perform,  and  fulfil  all  such  acts,  authorities,  duties, 
matters,  and  things  whatsoever,  as  the  said  Supreme  Court  of  Fort  Wil- 
liam ia  or  may  be  lawfully  authorized,  empowered,  or  directed  to  do, 
execute,  perform,  and  fulfil  within  Fort  William  in  Bengal."  And  the 
Supreme  Court  at  Fort  William  is  authorized  and  required  to  take 
examinations  under  *a  mandamus  from  this  Court,  by  stat.  13  G.  p^.. 
3,  c-  63,  8. 40.  By  sect.  44  of  stat.  13  G.  8,  c.  68,  the  Courts  at  ^  ^ 
Westminster  were  empowered  to  issue  writs  of  mandamus  to  the  Court 
at  Fort  William,  for  the  examination  of  witnesses  in  civil  suhs:  the 
language  used  is  like  that  of  s.  40 ;  and  the  clause  is  extended  to  suits 
in  all  foreign  dominions  of  the  Crown  of  England,  by  stat.  1  W.  4,  c.  22, 
s.  1.  And  by  stat.  42  G.  8,  c.  85,  s.  1,  it  is  enacted  that,  if  any  person 
who  shall  <•  have,  hold,  or  exercise  any  public  station,  office,  capacity, 
or  employment,  out  of  Great  Britain,"  shall  commit  any  misdemeanor 
«Mn  the  execution,  or  under  colour,  or  in  the  exercise  of  any  such 
station,"  &c.,  as  aforesaid,  every  such  misdemeanor  may  be  tried  in  the 
Court  of  King's  Bench  in  England,  on  information  by  the  Attorney- 
General,  or  on  indictment;  and  sect.  2  enables  the  Court  of  King's 
Bench,  in  such  case,  to  award  a  mandamus  to  the  Chief  Justices  and 
Jadges  or  Judge  of  any  Court  of  Judicature  of  the  country  where  the 
offence  is  charged  to  have  been  committed,  for  the  purpose  of  obtaining 
and  receiving  proofs ;  and  the  persons  receiving  the  writ  are  required 
to  hold  a  Court,  &c.,  for  the  examination  of  witnesses,  and  to  take  and 
transmit  the  examinations.  The  office  of  Resident  at  Tanjore,  though 
held  under  the  East  India  Company,  is  public,  according  to  the  view 
taken  by  this  Court  in  Blachford  v.  Preston,  8  Term  Rep.  89,  and  by 
Lord  Loughborough,  C,  in  The  East  India  Company  v.  Neave,  5  Ves. 
173, 181.  Even  if  the  language  of  the  statutes  were  less  conclusive, 
the  provision  of  stat.  13  G.  8,  c.  68,  s.  40,  being  highly  remedial,  should 
be  extended  to  meet  new  exigencies,  on  the  principle  adopted  *in  p^^^ 
Edwards  v.  Bennett,  6  Bing.  230  (E.  C.  L.  R.  vol.  19),  and  Evans,  de-  L 
aiandant,  Griffith,  tenant,  Jones,  vouchee,  9  Bing. .311  (E.  C.  L.  R.  vol.  23). 

Secondly :  the  mandamus  was  directed,  regularly,  and  in  conformity 
with  stat.  13  G.  8,  c.  63,  s.  40,  to  the  Chief  Justice  and  other  Judges 
of  the  Court.     The  clause  requires  that  the  Judges  shall  «<  hold  a  court" 
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for  taking  the  examination ;  but  not  that  every  Judge  of  the  Court  shall 
be  present.  The  return  may  be  sealed  by  <<  two  or  more ;"  and  <<  one  or 
more"  may  deliver  it  jto  the  party  by  whom  it  is  required.  Stat.*6  Gr. 
4,  0.  85,  s.  4,  provides  for  the  possible  event  of  a  vacancy  in  the  office 
of  Chief  Justice  in  Bengal,  Madras,  or  Bombay,  and  for  payment  of 
salary  to  one  of  the  puisne  Judges  who  shall  fill  the  office  till  a  succes- 
sor is  appointed.  It  cannot  have  been  contemplated  that,  if  a  mandamus 
issued  for  examination  of  witnesses,  the  Court  should  be  disabled  for 
that  purpose  by  the  death  or  absence  of  one  Judge.  •  Lord  Coke  says, 
Co.  Litt.  181  by  "  Two  or  more  may  have  a  trust  or  an  authority  com- 
mitted to  them  jointly,  and  yet  it  shall  not  survive.  But"  ^<  there  is  a 
divef sity  between  authorities  created  by  the  party  for  private  causes, 
and  authority  created  by  law  for  execution  of  justice."  <«If  a  venire 
facias  be  awarded  to  four  coroners  to  impannel  and  return  a  jury,  and 
one  of  them  die,  yet  the  other  shall  execute  and  return  the  same."  "  If 
the  sheriff  upon  a  capias  directed  to  him  make  a  warrant  to  four  or  three 
jointly  or  severally  to  arrest  the  defendant,  two  of  them  may  arrest  him, 
because  it  is  for  the  execution  of  justice,  which  is  pro  bono  publico,  and 
therefore  shall  be  more  favourably  expounded,  than  when  it  is  only  for 
^-^,  private."  The  authorities  on  this  subject  were  *considered  in 
^  -I  Blacket  v.  Blizard,  9  B.  &  C.  851  (E.  C.  L.  R.  vol.  17).  The  manda- 
mus  here  was  directed  to  '« the  Chief  Justice  and  other  Judges,"  "  and 
to  every  of  them."  Those  who  executed  it  may  have  been  all  who  were 
then  in  being :  at  all  events  the  Court  will  not  presume  that  the  execu- 
tion of  the  writ  by  two,  primS  facie  having  jurisdiction,  took  place  under 
circumstances  of  irregularity ;  Bex  v.  Hinckley,  12«  East,  361,  Rex  v. 
Catesby,  2  B.  &  C.  814  (E.  C.  L.  R.  vol.  9). 

Thirdly:  The  Judges  have  returned  .that  the  examinations  on  parch- 
ment are  «<  the  examinations  reduced  into  writing"  by  Teed  the  clerk, 
and  Orme  the  deputy  clerk,  of  the  Crown,  which  were  publicly  taken 
vivfi  voce  on  oath  before  the  Court.  .  And  then  the  certificate  by  Teed 
and  Orme  states  that  the  parchments  annexed,  containing  the  examina- 
tions, <(  are  true  and  faithful  copies  of  the  viv&  voce  examinations"  of 
the  witnesses,  «<  such  parchment  writings  having  been  transcribed  in  the 
Crown  Office  from  the  original  6xaminations  of  the  several  witnesses 
taken  by  us,"  Teed  and  Orme,  « in  open  Court,  as  such  clerk  of  the  Crown 
und  deputy  clerk,"  « the  same  having  been  carefully  collated  and  compared 
by  us"  «  with  such  originals ;"  ^<  and  that  the  said  examinations  are  sub- 
scribed by,"  4;c.  (the  witnesses).  If  this  Court  look  no  farther  than  the  re- 
turn made  by  the  Judges,  it  appears  expressly  that  the  parchment  writings 
are  such  examinations  as  the  statute  requires.  The  certificate  (proved  at 
the  trial  to  have  been  signed  by  Teed  and  Orme,  as  it  purports  to  be)  shows 
the  same  fact  in  detail.  But  it  ought  to  be  understood  conclusively  that  the 
documents  which  the  Judges  return  as  the  examinations  required  are 
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*those  examinations.  Stat.  13  G.  3,  c.  68,  s.  40,  does  not  require  ^^^.^ 
that  originals  should  be  returned.  It  may  be  supposed  that  the  ^ 
evidence,  as  given,  was  taken  down  by  the  Judges ;  their  notes  would  not 
be  in  a  fit  state  for  transmission  to  this  Court ;  and  the  word  <<  reduced" 
in  s.  40  implies  a  putting  in  order,  which  would  be  done  by  copying. 
In  Clay  v.  Stephenson,  7  A.  &  E.  185  (E.  C.  L.  R.  vol.  34),  which  may 
be  relied  upon  for  the  defendant,  the  commission  for  taking  examinations 
required  that  <'  the  same"  should  be  returned :  the  commissioners  them- 
selves were  directed  to  reduce  them  into  writing :  the  evidence  was  taken 
on  interrogatories ;  so  that  the  difficulty  which  arises  here  as  to  sending 
original  notes  did  not  exist:  and  the  document  returned  purported  to  be 
an  "  extract."  [Coleridob,  J. — Does  the  statute,  here,  require  anything 
to  be  done  by  the  officers  of  the  Court  unless  a  duplicate  is  wanted  ?] 
The  course  of  proceeding  must  be  the  same,  whether  that  is  so  or  not. 
The  meaning  of  the  act  probably  is  that  which  is  more  clearly  expressed 
in  Stat.  42  G.  3,  c.  85,  s.  2,  that  the  examination  shall  be  reduced  into 
writing,  and,  «in  case  any  duplicate  or  duplicates  shall  be  required," 
then  "  into  two  or  more  writings,"  «  as  the  case  may  require."  But  all 
the  words  now  in  question,  from  «  and  shall  by  some  sworn  officer"  to 
"parties  interested,"  may  be  read  as  if  included  in  a  parenthesis  and 
relating  solely  to  the  case  of  duplicates  being  required.  The  provision 
for  giving  several  <«  duplicates"  (which  may  be  wanted  at  successive 
times)  implies  that  an  original  minute  will  remain  with  the  Court  abroad. 
[Coleridge,  J. — I  think,  after  the  mandamus  had  been  once  returned 
with  the  examinations,  *there  could  not  be  a  further  return.  Would  p^.^, 
not  the  Judges  be  functi  officio  ?  Pattes€N,  J. — Does  the  certifi-  ^ 
oate  mean  that  the  witnesses  subscribed  the  examinations  as  originally 
taken,  or  the  copies  on  parchment  ?]  The  words  may  mean  either.  In 
fact,  the  witnesses  signed  the  examinations  on  parchment.  [Patteson, 
J.— The  statute  appears  to  mean  that  the  examinations  shall  be  first 
taken  in  writing  from  the  mouths  of  the  witnesses  (for  it  is  absurd  to 
suppose  them  written  down  from  memory),  then  engrossed,  and  then 
authenticated  by  the  signatures  of  the  witnesses.]  Probably  that  is 
meant.  The  act  itself  says  nothing  as  to  signature  of  witnesses.  Atkins 
V.  Palmer,  4  B.  &  Aid.  877  (E.  C.'L.  R.  vol.  6),  is  a  strong  authority 
against  the  present  objection.  Abbott,  C.  J.,  said  there:  "We  are  to 
presume  that  they"  (the  Commissioners)  <<  have  discharged  their  duty, 
if  by  reasonable  interpretation  we  can  do  so.  We  are  not  to  look  out 
critically  for  objections,  nor  are  we  blindly  to  give  credit  to  all  they 
have  done,  but  we  are  to  see  whether  they  have  substantially  discharged 
their  duty.  The  commission  in  the  first  place  directs  them  to  take  the 
examinations  and  reduce  them  into  writing  in  the  English  language  on 
parchment,  and  to  send  them  to  the  Court  of  Chancery.  Now  that  can- 
not be  understood  to  mean  that  they  are  to  send  the  identical  paper  or 
parchment  on  which  they  make  their  minuteS|  because  the  witnesses  may 
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occasionally  make  corrections  in  their  testimony.  The  examinations 
would  necessarily  be  first  taken  in  a  rough  manner,  and  would  after- 
wards be  fairly  copied  out."  [Patteson,  J. — Something  turned  there 
on  the  particular  words  of  the  commission.]  Stat.  18  G-.  3,  c.  63,  s.  40, 
^.Q-  is  remedial  rather'  *than  penal.  It  applies  to  examination^  on 
-*  behalf  of  a  defendant  as  well  as  of  a  prosecutor.  The  intention 
is,  substantially,  that  the  Judges  abroad  should  be  pledged  to  send  here 
(verified  by  the  officer  of  the  Court)  that  which  was  taken  on  oath  before 
them.  If  it  appears  that  the  examinations  actually  returned  were  taken 
on  oath  before  the  Judges,  it  is  no  matter  how.  they  were  put  into  writing. 

As  to  the  fourth  objection :  it  does  not  appear  that  the  interpreter  was 
not  sworn  before  each  examination  on  which  he  officiated :  and  it  is  to 
be  presumed  that  the  Court  acted  in  the  regular  course  in  this  respect, 
and  according  to  the  statute.  The  briefs  of  counsel(«)  in  Bex  v.  Stephens 
&  Agnew(6)  are  in  Court ;  and  by  the  notes  upon  them  Lord  Ellenbo- 
ROUGH  appears  to  have  said  in  answer  to  an  objection  there:  <<I  must 
take  it  all  things  are  rightly  done ;  otherwise  I  must  even  have  actual 
proof  that  the  oath  was  administered." 

Sir  F.  Kelly ^  Solicitor-General,  and  Peacock^  contrd.. — The  first  ob- 
jection "is,  not  that  the  present  Court  at  Madras  wants  power  to  obey  the 
mandamus  if  it  could  issue,  but  that  the  Court  here  cannot  now  issue  the 
writ  to  the  Madras  Court.  By  stat.  13  G.  3,  c.  63,  s.  40,  the  Court  of 
Queen's  Bench  might  award  a  mandamus,  not  tp  the  Mayor's  Court,  but 
to  the  Judges  of  the  Mayor's  Court,  at  Madras.  Clay  v.  Stephenson, 
3  A.  &  E.  807  (E.  C.  L.  B.  vol.  30),  7  A.  &  E.  185^  188  (E.  C.  L.  B. 
vol.  34),  shows  the  materialitjfcof  the  distinction.  [Patteson,  J. — That 
case  does  not  apply.  Our  intention  there  was,  not  to  direct  the  com- 
«^ni  ™^^^^^^  ^  ^  Court  at  *all,  but  only  to  individual  members  of  a 
-^  Court,  who  were  willing  to  act.]  The  mandamus,  at  the  time  when 
Stat.  13  G.  3,  c.  63,  was  passed,  would  have  issued  to  the  judges  of  the 
then  Mayor's  Court ;  since  that  time,  the  constitution  of  the  Court,  as 
to  the  bench,  has  been  twice  altered,  by  stat.  37  G.  3,  c.  142,  estab- 
lishing the  Becorder's  Court,  and  stat.  39  &  40  G.  3,  c.  79,  establishing 
the  Supreme  Court.  The  <<  judges"  to  whom  the  mandamus  might  before 
have  been  directed  no  longer  exist ;  and  neither  of  the  subsequent  acts 
has  continued  to  this  Court  the  power  of  awarding  a  mandamus  to  the 
Court  at  Madras  according  to  stat.  13  G.  8,  c.  63.  The  words  «  subject 
to,"  which  were  cited  on  the  other  side  from  sect.  2  of  stat.  89  &  40  G. 
8,  c.  79,  have  not  that  effect ;  for  they  refer  merely  to  "  limitations,  re- 
strictions, aind  control."  The  last-mentioned  act,  when  dealing  with 
matters  not  inherent  in  the  constitution  of  the  new  Court  itself,  but  per- 
taining to  the  relations  of  other  persons  or  bodies  with  that  Court,  makes 
several  express  reservations  and  provisions  (sects.  3,  4,  5,  6),  which 

(a)  Sir  Thomaa  Mannera  SuUon,  SoUoltor-General,  and  Mr.  AhhaiL    . 
(6)  See  p.  63,  note  (o),  antd. 
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would  have  been  unnecessary  if  the  Supreme  Court  of  Madras  had  been 
such  a  mere  continuation  of  the  former  Courts  as  the  argument  on  the 
other  side  requires  it  to  be.  [PAtteson,  J. — The  consequence  is  very 
serious,  if  a  mandamus  to  examine  witnesses  can  no  longer  issue  from 
this  Court  to  the  Court  at  Madras.  The  same  objection  would  apply  to 
a  warrant  from  the  Lord  Chancellor  or  Speaker,  under  s.  42  of  stat.  13 
G.  3,  c.  63.]  The  mandamus  may  be  obtained  under  other  acts  of  par- 
liament, particularly  stat.  42  G.  3,  c.  85,  mentioned  on  the  other  side ; 
though  the  course  of  proceeding  here  has  not  been  adapted  to  that  statute. 
It  is  ^suggested  that  st.  13  G.  3,  c.  63,  should  be  liberally  construed,  ^^^^ 
because  it  is  remedial ;  but  an  act  which  authorizes  the  taking  of  '- 
depositions  in  a  distant  place,  and  in  the  absence  of  those  who  are  to  try 
the  cause,  is  not  properly  remedial,  though  it  may  be  useful ;  and  its 
operation  ought  not  to  be  extended.  Where  a  mandamus  issues  by  rule 
of  Court  at  common  law,  it  has  been  held  that  the  rule  must  be  strictly 
followed  as  to  the  persons  on  whom  and  on  whcae  behalf  the  writ  is  to 
operate ;  Rex  v.  Wildman,  2  Stra.  879,  Bex  t;.  The  Mayor  of  Kingston 
upon  Hull,  8  Mod.  209.  A  like  strictness  prevails  with  respect  to  an 
examination  made  evidence,  contrary  to  the  course  of  common  law,  for 
the  purpose  of  parochial  settlement;  Rex  v.  Clayton  le  Moors,  5  T. 
R.704. 

It  is  not  clear  that  stat.  37  G.  3,  c.  142,  abolished  the  Mayor's  Court 
for  all  purposes.  There  are  no  words  extinguishing  the  Court  itself. 
{Peacock  referred  here  to  sects.  9,  10,  11.)  By  sect.  18  the  grant  of 
"jurisdiction"  to  the  Court,  and  its  <^ judicial  powers,"  are  to  cease; 
but  the  examining  witnesses  on  mandamus  is  not  a  jurisdiction ;  it  is  an 
authority  emanating  from  this  Court.  [Patteson,  J. — ^If  jurisdiction, 
"  civil,  criminal,  or  ecclesiastical,"  is  taken  away,  surely  there  remain 
no  judges.]  In  receiving  evidence  on  examinations,  they  would  act 
ninisterially.  They  would  have  no  judgment  to  form :  they  could  not 
reject  any  witness.  [Coleridge,  J. — Suppose  a  witness  refused  to 
answer  questions.]  They  might  have  the  same  kind  of  power  in  this 
respect  that  an  arbitrator  has.  [Lord  Denman,  C.  J. — Surely  they 
most  take  the  evidence  as  judges,  though  no  decisions  are  to  be  given. 
*Patteson,  J. — The  mandamus  is  to  be  directed  to  "judges."  ^^^^ 
Can  we  shut  our  eyes  to  the  fact  that,  when  all  judicial  power  is  '- 
taken  away,  there  are  no  longer  any  judges  ?]  At  all  events,  in  the 
statement  of  functions  to  be  exercised  by  the  Becorder's  Court  when  the 
Mayor's  Court  shall  cease  to  have  them,  that  of  examining  witnesses 
under  a  mandamus  is  not  included :  and  an  authority  which  is  against 
common  law  cannot  be  given  by  intendment.  It  is  nowhere  said,  as  in 
Btot.  13  G.  3,  c.  63,  s.  40  (and  afterwards  in  stat.  42  G.  3,  c.  85,  s.  2), 
that  examinations  taken  in  obedience  to  a  mandamus  under  the  statute 
shall  be  evidence.  This  may  be  casus  omissus :  but,  if  it  be  so,  the 
Court  cannot  supply  the  defect ;  Lan^  v.  Bennett,  1  M.  &  W.  70,  73,t 
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S.  C.  Tyr.  &  G.  441,  444.  The  objection  is  not  removed  by  stats.  89 
&  40  G.  3,  c.  79,  and  4  G.  4,  c.  71.  [Pattbson,  J. — ^You  give  no  effect 
to  the  words  <«  is  or  may  be"  <<  directed  to  do"  in  that  statute ;  sect. 
17.]  That  expression  is  not  sufficient  to  establish  the  authority  con- 
tended for.  The  Sirhowy  Tramroad  Company  v.  Jones,  3  A.  &  E.  640, 
note  (a)  (E.  C.  L.  B.  vol.  30),  is  an  instance  in  which  special  powers 
conferred  by  act  of  parliament  were  held  not  to  be  carried  on  by  gene- 
ral words  of  a  subsequent  act  referring  to  the  first. 

Secondly :  by  stat.  13  G.  3,  c.  63,  s.  40,  the  mandamus  was  to  go  to 
(« the  Judges  of  the  Mayor's  Court  at  Madras."  The  clause  does  not  add, 
«  or  any  two  of  them."  Nor  does  it  appear  that  the  court  might  be 
held  by  fewer  than  the  whole  number.  If  a  mandamus  might  issue  to 
the  courts  formed  under  the  subsequent  acts,  the  same  remark  applies. 
j^gQ-,  Therefore,  *under.  st&t.  39  &  40  G.  3,  c.  79,  the  writ  would  go  to 
-*  the  chief  justice  and  two  (a)  puisne  judges.  It  is  assumed  that,  as 
a  matter  of  course,  the  mandamus  might  be  executed  by  two  only :  but 
there  is  nothing  to  show  that ;  and  a  contrary  inference  is  suggested  by 
the  express  provision  of  stat.  6  G.  4,  c.  85,  s.  4,  in  case  of  a  vacancy 
in  the  office  of  chief  justice,  and  by  another  special  enactment  in  stat. 
37  G.  3,  c.  142,  s.  22,  in  case  of  the  Recorder's  death.  Stat.  42  G.  3, 
c.  85,  s.  2,  expressly  authorizes  this  Court  to  award  a  mandamus  « to 
any  chief  justice  and  judges,  or  any  chief  justice  or  other  judge  singly 
for  the  time  being,"  of  any  court,  &c.  If  the  charters  of  any  of  the 
Madras  courts  authorized  fewer  judges  than  the  whole  number  to  hold  a 
court,  that  should  have  been  shown :  at  present,  the  constitution  of  these 
courts  is  known  only  from  the  statutes.  The  presumption,  omnia  esse 
rit^  acta,  does  not  arise  till  jurisdiction  is  shown.  It  is  true  that,  under 
stat.  13  G.  3,  c.  63,  s.  40,  two  judges  only  may  seal  the  return,  and 
one  or  more  deliver  it :  .but  these  are  merely  ministerial  acts. 

Thirdly:  The  validity  of  the  return  depends  on  everything  having 
actually  been  done  in  conformity  to  the  statute.  The  meaning  of  stat. 
13  G.  3,  c.  63,  s.  40,  is  that  the  witnesses  shall  be  examined  in  the  ordi- 
nary manner,  viv&  voce,  and  a  rough  minute  of  their  evidence  be  taken 
at  the  time ;  but  that,  whether  it  be  in  the  first  instance  taken  in  short 
hand  or  in  whatever  other  form,  it  must  be  reduced  into  writing  by 
a  person  who  heard  the  evidence.  It  is  not  necessary  to  the  present 
*841  ^^S^"'^'^^  ^^  consider  whether  the  words  beginning  «  and  '''shall  by 
^  some  sworn  officer"  should  be  read  as  if  contained  in  a  parenthesis, 
or  not ;  though  the  more  natural  course  is  to  construe  them  as  meaning 
what  is  less  obscurely  expressed  in  stat.  42  G.  8,  c.  85,  s.  2.  Here  a 
duplicate  was  required ;  and,  therefore,  the  words  supposed  to  come 
within  a  parenthesis  would  at  any  rate  apply.  But,  omitting  all  these 
words,  the  result  is  the  same.  The  enactment  is  that  the  <«  examination" 
«<  shall  be"  <<  taken  viv&  voce,"  and  «  shall  be  sent  to  his  Majesty  in  his 

(a)  See  ttat  37  0.  Z,  o.  142, 1. 1. 
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Court,"  kc.  That  must  mean  that  the  examination  as  taken  at  the  hear- 
ing shall  be  transmitted ;  the  original,  namely,  not  as  distinguished  from 
a  rough  minute,  but  as  distinguished  from  a  copy  made  by  some  person 
other  than  the  Judges  or  competent  officer  who  heard  the  witnesses. 
Here  a  copy  only  is  sent :  and  it  does  not  appear  by  any  person's  oath 
to  be  a  true  one«  The  return  to  such  a  mandamus  as  this  may  be  primfi 
facie  evidence,  but  cannot  be  conclusive  if  it  appear  that  the  statute 
has  not  been  complied  with.  It  did  appear,  on  the  trial  in  this  case, 
that  the  examinations  sent  home  had  not  been  reduced  to  writing  by  the 
sworn  officers  of  the  Court ;  and  it  cannot  be  maintained,  as  was  sug* 
gested  on  the  other  side,  that  no  proof  on  this  head  of  objection  can 
under  any  circumstances  be  admissible.  [Lord  Dbnman,  C.  J. — If  the 
evidence  had  been  objected  to,  I  do  not  know  that  I  ought  to  have  re- 
ceived it.  Patteson,  J. — ^You  do  not  contend  that  the  words  must  be 
taken  down  upon  parchment  as  it  comes  from  the  witness's  mouth :  the 
note  of  evidence  is  transcribed  on  parchment  afterwards:  is  not  it 
equally  a  copy,  whet];ier  made  by  the  person  who  took  the  first  note  or 
by  another  ?]  In  *the  former  case  the  distinction  between  the  first  p^^- 
note,  and  the  note  as  written  out,  if  by  the  proper  party,  would  ^ 
not  be  substantial ;  that  appears  by  the  judgment  of  Abbott,  G.  J.,  in 
Atkins  V.  Palmer,  4  B.  &  Aid.  377,  380  (E.  0.  L.  R.  vol.  6).  [Lord  Den- 
man,  0.  J. — Do  not  the  Judges  give  authenticity  to  the  document  by 
their  report  ?  It  may  be  presumed  that  their  memory  is  sufficient  for 
that  purpose.  The  law  does  not  require  them  to  take  a  note.]  They 
do  not  profess  to  certify  as  to  the  contents  of  the  document :  they  merely 
say  that  the  examinations  are  reduced  into  writing  by  Orm^  and  Teed. 
At  any  rate  their  report  cannot  supply  something  which  is  enjoined  by 
the  statute,  and  actually  appears  to  have  been  left  undone/  [Lord 
Dbnman,  C.  J. — You  say  that  «  reduced  into"  «  writing"  means  trans- 
cribed by  the  very  hands  of  the  sworn  officers.]  It  does.  And,  if  these 
ezammations  are  only  copies^  Clay  v.  Stephenson,  7  A.  &  E.  18,  5  (E. 
C.  L.  R.  vol.  84),  is  directly  applicable.  Atkins  v.  Palmer  is  no  authority 
in  support  of  this  evidence ;  for  in  that  case  nothing  but  the  translation 
could  have  been  returned.  [Patteson,  J. — Teed  and  Orme  report  that 
the  parchments  contain  « true  and  faithful  copies  of  the.  viv£  voce  exami- 
nations," the  parchment  writings  having  been  transcribed  from  the 
<^  original  examinations"  of  the  witnesses,  and  <<  carefully  collated  and 
compared"  with  them.  The  only  originals,  strictly  speaking,  are  the 
words  falling  from  the  mouths  of  the  witnesses.  Lord  Denman,  C.  J. — '■ 
The  officers  had  no  occasion  to  report  anything  of  this  kind.  The 
examinations  are  returned  by  the  Judges,  under  the  statute :  and  that 
nhich  a  person  required  by  law  to  certify  the  truth  returns  as  true  is 
so.]  The  officers  are  not  sworn  to  '^make  true  copies  ;  nor  does  it  p^x,^ 
become  their  duty  unless  duplicates  are  required:  nor  are  they  ^ 
bound  to  collate  faithfully.    [Patteson,  J. — Do  you  contend  that  the 
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parchment  writing  must  be  made  up  at  once  from  the  witness's  spoken 
words  ?]  The  whole  question  is,  whether,  when  the  Court  has  taken  the 
vivfi  voce  examinations,  and  the  sworn  officer  has  then  caused  them  to 
be  copied  in  his  own  office,  and  collated  the  writings  himself,  he  can  be 
said  to  have  "reduced"  the  examinations  into  "writing,"  the  statute 
giving  no  precise  directions  on  the  subject. 

Lastly :  It  was  not  sufficient  to  state  that  witnesses  were  examined 
through  a  "  sworn  court  interpreter."  The  standing  oath  of  a  sworn 
officer  is  not  equivalent  to  an  oath  administered,  on  each  examination, 
to  interpret  truly  between  the  witness  and  the  Court.  It  does  not  ap- 
pear on  the  return  that  the  interpreter  was  sworn  at  all  in  this  cause. 

On  these  grounds,  but  relying  less  on  the  second  and  fourth  (a)  than 
on  the  others,  the  defendant  contends  that  a  verdict  of  acquittal  ought 
to  be  entered.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  Easter  term  (April  27th),  1846,  delivered  the 
judgment  of  the  Court. 

The  questions  in  this  case  arise  upon  the  returpi  to  a  writ  of  manda- 
mus directed  to  the  Chief  Justice  and  other  Judges  of  the  Supreme 
Court  of  Judicature  at  Madras,  directing  them  to  hold  a  Court,  under 
the  provisions  of  stat.  18  G-.  3,  c.  63,  for  the  examination  of  witnesses 
and  receiving  proofs  concerning  matters  charged  in  a  certain  informa* 
4cg>7i  tion  against  the  ^defendant;  which  return  it  will  be  necessary  to 
consider  hereafter. 

The  40th  section  of  the  said  act  empowers  this  Court  to  award  a  writ 
of  mandamus  to  the  Supreme  Court  of  judicature  at  Fort  William,  in 
Bengal,  or  the  Judges  of  the  Mayor's  Court  of  Madras,  Bombay,  or 
Bencoolen,  who  are  thereby  required  to  hold  a  Court  for  the  examina- 
tion of  witnesses  and  receiving  proofs  in  indictments  or  informations  in 
this  Court,  under  circumstances  and  in  a  manner  to  be  particularly  no- 
ticed. It  is  necessary  to  observe,  with  reference  to  the  two  first  objec- 
tions which  have  been  made  to  the  reception  of  the  examinations  in  this 
case,  that  the  Mayor's  Court  at  Madras,  in  the  said  statute,  13  G.  3,  c. 
63,  mentioned,  was,  by  stat.  37  G.  8,  c.  142,  abolished,  and  a  Court 
which,  for  distinction,  we  may  call  the  Recorder's  Court,  substituted  in 
its  place ;  and  that  the  said  Recorder's  Court  was,  by  stat.  39  &  40  G. 
8,  c.  79,  itself  also  abolished,  and  the  present  Supreme  Court  of  Judicature 
at  Madras  substituted  for  it,  and  assimilated  in  all  respects  to  the  Supreme 
Court  of  Fort  William  at  Bengal.  For,  by  stat.  4  G.  4,  c.  71,  s.  17, 
the  Supreme  Courts  of  Judicature  at  Madras  and  Bombay  respectively 
are  required,  within  their  limits,  "  to  do,  execute,  perform,  and  fulfil  all 
such  acts,  authorities,  duties,  matters,  and  things  whatsoever,  as  the  said 
Supreme  Court  of  Fort  William"  (at  Bengal)  "is  or  may  be  lawfully 
authorized,  empowered,  or  directed  to  do,  execute,  perform,  and  fulfiL" 
Since,  therefore,  the  Supreme  Court  of  Judicature  of  Fort  William  in 

(a)  The  fourth  objeoUon  doei  not  appear  to  have  been  farther  noticed. 
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Pengal  is  expressly  named  in  stat.  18  G.  8,  c.  68,  and  as  by  the  said 
etatote  of  4  G.  4,  the  Supreme  Court  of  Judicature  at  Madras  is  made 
in  all  respects  equal  in  power,  it  was  *not  denied  but  that  the  Su-  ^^^^ 
preme  Court  of  Judicature  at  Madras  has  competent  power  to  obey  ^ 
the  mandamus  if  this  Court  has  authority  to  award  it.  And  the  objec- 
tion, therefore,  is  that,  the  power  of  awarding  a  writ  of  mandamus 
haying  been  given  to  this  Court  during  the  existence  of  the  Mayor's 
Court  at  Madras,  and  specifically  to  iV,  upon  the  extinction  of  that  Court 
the  power  of  this  is  gone  likewise :  and  the  objection  is  founded  ex- 
pressly upon  the  ground  that  none  of  the  said  statutes  which  have 
abolished  the  Mayor's  Court  and  successively  established  others  have 
continued  to  this  Court  the  power  of  awarding  a  writ  of  mandamus  to 
any  other,  and,  of  course  as  a  part  of  the  objection,  to  the  Supreme 
Court  of  Judicature  at  Madras  which  now  exists.  We,  however,  see  no 
reason  for  this  objection.  The  present  Court  of  Supreme  Judicature  at 
Madras  being  in  term»  put  upon  the  same  footing  for  all  purposes  with 
that  of  Fort  William  at  Bengal,  which  is  named  in  stat  13  G.  8,  c.  63,, 
and  to  which  the  writ  of  mandamus  is  by  that  act  directed  to  be  awarded^ 
we  think  that  the  present  Court  at  Madras  is  for  every  purpose  substi- 
tuted for  the  Mayor's  Court  in  existence  at  the  time  of  passing  stat.  13 
G.  8,  c.  68,  and,  therefore,  amongst  other  purposes^  to  receive  and  obey 
the  writ  of  mandamus  in  this  instance  awarded. 

The  next  objection  is  that  the  writ  is  directed  to  the  Chief  Justice 
and  other  Judges  of  the  Court,  and  that  tlie  return  shows  the  duty  to 
have  been  imperfectly  and  insufficiently  executed,  it  appearing  from  that 
return  that  it  was  executed  by  the  Chief  Justice  and  one  Judge  only. 
This  proceeds  upon  an  assumption  that  the  writ  is  directed  to  certain 
individuals  by  name,  to  whom  a  joint  authority  is  intrusted,  and  by 
whom,  *therefore,  jointly,  and  jointly  only,  the  duty  could  legally  p^^g 
be  performed.  We  think  that  this  assumption  is  unfounded ;  for  *- 
the  writ  (in  conformity  with  the  statute  of  18  G.  3)  is  directed  to  the 
Judges,  commanding  them  « to  hold  a  Court,"  by  which  the  examinations 
are  to  be  taken ;  and  we  have  no  doubt  but  that  two  out  of  the  three 
Judges  might  well  compose  a  Vourt^  as  it  is  in  every  day's  experience 
that  this,  and  every  other  Superior  Court  in  this  country,  is  constantly 
in  the  habit  of  exercising  its  jurisdiction  when  one  (and  even  more)  of 
its  members  is  absent 

The  next  objection  is,  that  the  examinations  are  not  admissible  in  evi- 
dence because  they  have  not  been  taken  and  returned  according  to  the 
provisions  of  stat  13  G.  3,  c.  63.  Now  the  language  of  the  40th  section 
(the  clause  in  question)  is,  in  substance,  as  follows :  That  such  examina- 
tions shall  be  openly  and  publicly  taken  vivft  voce  in  open  Court,  upon 
the  respective  oaths  of  witnesses  and  of  sworn  interpreters,  administered 
according  to  the  forms  of  their  several  religions,  and  shall  by  some  sworn 
officer  of  the  Court  be  reduced  into  one  or  more  writing  or  vrritings  on 
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parchment,  in  case  any  duplicate  or  duplicates  shonld  be  required,  and 
shall  be  sent  to  this  Court  closed  up  under  the  seals  of  two  or  more  judges 
of  the  same  Court  (it  may  be  observed  in  passing,  with  reference  to  the 
last  objection,  that  two  judges  are  hereby  expressly  empowered  to  act) ; 
and  one  or  more  of  the  judges  shall  deliver  the  same  to  the  agent  or 
agents  requiring  the  same  (then  follow  some  regulations  not  material  to 
be  noticed) :  and  such  depositions  shall  be  deemed  as  good  and  competent 
evidence  as  if  such  witnesses  had  b.een  examined  \fiv&  voce  in  this  Court. 
^-^-.  '''It  must  be  admitted  that  the  instructions  as  to  the  mode  of 
^  taking  the  examinations  are  not  very  precise  and  specific,  and  that 
it  may  not,  perhaps,  be  a  matter  of  surprise  that  some  doubts  should 
exist  as  to  the  true  construction.  It  would  seem  probable,  a  priori,  be- 
cause reasonable  to  suppose,  that  the  meaning  was  that  the  sworn  officers 
of  the  Court  should  take  down  in  writing  the  actual  statement  of  the 
evidence  as  it  came  from  the  mouths  of  the  witnesses,  and,  afterwardi^ 
as  in  such  original  statement  there  might  well  be  alterations  and  cor- 
rections, "  reduce"  the  same  (as  it  finally  stood)  into  "  writing  or  writings 
on  parchment,"  as  the  authentic  copy  of  the  examinations  to  be  trans- 
mitted to  this  Court.  It  remains  to  be  considered  whether  that  be  the 
fair  interpretation  of  the  clause  in  the  statute,  and  then  whether  it  has 
been  substantially  complied  with. 

Now,  upon  the  construction  of  the  statute,  it  was  not  contended  (for 
that  question  was  repeatedly  put  to  the  learned  counsel  in  the  course  of 
the  argument)  that  the  words,  as  they  came  from  the  witness,  should  be 
written  by  the  sworn  oflScers  upon  parchment  atfirsty  and  that  such  parch- 
ment should  be  transmitted  as  the  authentic,  because  the  original,  exa- 
mination, or  that  the  examination  should  be  upon  parchment  only  if 
duplicates  were  required.  We  agree  with  this  construction,  and  are  of 
opinion  that  no  objection  of  this  sort  conid  have  been  made  with  effect. 
If,  then,  the  «  writing"  on  <<  parchment,"  into  which  the  examination  of 
the  witness  vivfi  voce  in  open  Court  is  required  to  be  "  reduced,"  be  not, 
as  was  conceded,  the  statement  of  the  witnesses  as  it  came  from  them 
originally^  it  follows  that  the  writing  upon  parchment  meant  by  the  sta- 
^^^^  tute  must  be  taken  from  the  written  examinations  *a8  they  came 
^  from  the  mouth  of  the  witness,  which  examinations  may,  in  that 
sense,  be  called  «  originals,"  and  are  so  called  in  the  certificate  of  the 
sworn  officers,  as  will  appear  when  we  come  to  examine  its  language. 
Both  are  not  required. 

We  come  now  to  the  question  whether,  upon  the  return  of  the  Judges, 
including  the  certificate  of  the  two  sworn  officers  of  the  Court,  the  pre- 
scribed forms  appear  to  have  been  sufficiently  complied  with.  And, 
upon  the  examination  of  this  certificate  (upon  which  the  objection  mainly 
arises),  it  may  be  admitted  that,  as  no  far  fetched  and  forced  construc- 
tion in  favour  of  it  ought  to  be  adopted  in  order  to  sustain  it  if  any 
plain  and  palpable  error  should  appear,  so,  on  the  other  hand,  it  is 
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surelj  entitled  to  a  fair  and  liberal  interpretation,  the  act  having  been 
done  bj  sworn  officers,  and  any  attempt  purposely  to  mislead  and  deceive 
the  Court  being  scarcely,  upon  any  supposition,  possible.(a) 

The  certificate  of  the  Judges  is  very  general.  After  reciting  the 
holding  of  courts  by  adjournment  in  pursuance  of  the  writ  of  manda- 
mus, it  states  «<  that  the  several  parchment  writings  are  the  examinations 
reduced  into  writing  by"  the  clerk  and  deputy  clerk  of  the  Crown  of 
the  said  Supreme  Court  (naming  them),  <«  which  were,  at  the  time  and 
place  aforesaid,  openly  and  publicly  taken  vivfi  voce  before  us  upon  the 
oaths  of"  the  witnesses ;  naming  them.  From  this  it  should  seem  that 
the  Judges  meant  to  certify  that  the  taking  viv&  voce  before  the  Judge? 
upon  the  oaths  of  the  witnesses  meant  something  previoua  to  "the 
examinations  ^reduced  into  writing"  upon  parchment,  though,  from  ^^.^ 
the  nature  of  the  thing  and  the  fair  import  of  the  word  « taken,"  ^ 
the  first  taking  viv&  voce  must  have  been  in  writing. 

The  certificate  of  Teed  and  Orme,  the  sworn  officers  of  the  Court,  is 
more  particular.  After  reciting  some  preliminary  matters  not  material 
to  the  purpose,  they  certify  "that  the  roll  of  parchments  hereunto 
annexed,  marked  Boll  No.  2,"  contains  "the  several  examinations  of" 
A.  B.,  &c.  (witnesses),-"  who  were  severally  produced,  sworn  and  exam* 
bed  as  witnesses,"  "  such  parchment  writings  having  been  transcribed 
in  the  Crown  office  from  the  origin^d  examinations  of  the  several  wit- 
nesses taken  by  us"  (Teed  and  Orme)  "  in  open  court,"  "  the  same  having 
been  carefully  collated  and  compared  by  us"  "  with  such  originals :" 
and  that  such  examinations  were  subscribed  by  A.  B.,  &;c.,  the  witnesses. 

Now  from  this  certificate,  without  reference  to  the  order  in  which  they 
are  stated  (a  mode  of  construction  which  is  allowed  even  in  the  strict 
examination  of  indictments),  the  following  facts  appear :  That  the  wit- 
nesses were  sworn ;  that  the  examinations  (which  are  called  the  originals) 
were  taken  by  the  sworn  officers  in  open  court  and  in  writing ;  for  the 
parchment  writing,  or  (as  it  is  first  called)  parchment  roll,  is  said  to 
have  been  copied  in  the  Crown  office  from  the  said  original  examinations ; 
that,  although  it  does  not  appear  by  whom  that  copying  was  done  in  the 
Crown  office,  it  becomes  immaterial,  because  it  is  stated  that  the  sworn 
officers  "  carefully  collated  and  compared"  the  same  (that  is  the  parch- 
ment writing  which  has  been  transmitted)  with  the  said  originals,  that 
is,  the  ^original  examinations  taken  by  the  said  sworn  officers  in  p^.q 
open  court,  from  the  mouths  of  the  witnesses.  ^ 

Upon  the  whole,  therefore,  we  think,  for  the  reasons  already  given, 
that  there  has  been  a  substantial  compliance  with  the  directions  of  the 
statute,  and  that  for  this  (the  last)  objection,  also,  there  is  no  foundation. 


In  Trinity  term,  May  23d  and   28th,  1846,(6)  Sir  F.   Theaiger 

(a)  See  Simmi  v.Hendeno]i  and  Henderson  v.  Henderson,  11 Q.  B.  1015, 1025  (E.  C.  L.  R.  rol.  6dy 
(h)  Before  Lord  J>mux,  0.  J.,  Pattbboh  and  Wiluams,  Ji. 


78  REGINA  v.  DOUGLAS.    [B.  T.  1846.] 

Attorney-General,  Wilder  Serjt.,  Clarh9ony  Forsyth  and  TT.  F.  Pollock 
showed  cause  against  the  rule  for  a  new  trial,  which  was  supported  by 
Sir  F.  Kellt/j  Solicitor-General,  and  Peacoek.{a)  At  the  close  of  tli^ 
argument  on  the  latter  day,  Lord  Dsnman,  C.  J.,  suggested  that,  for 
the  purpose  of  removing  objection,  a  nolle  prosequi  should  be  entered 
on  some  of  the  counts:  and,  on  a  subsequent  day,  the  Attorney-General 
(without  admitting  that  the  objections  were  sustained)  consented  to  enter 
a  nolle  prosequi  on  the  7th,  8th,  9th,  10th,  and  18th  counts ;  and  after- 
wards (upon  a  further  suggestion  from  the  Court  (())  on  the  6th  and  43d. 
A  motion  was  then  made  in  arrest  of  judgment,  as  to  which,  and  the 
subsequent  proceedings  in  the  Exchequer  Chamber,  see  Douglas  v.  The 

Queen,  p.  74,  post. 

% 

(a)  The  points  argued  were  those  stated  in  moving  for  the  role ;  and  it  was  also  contended 
that  the  evidence  had  not  showh  that  the  person  from  whom  the  giits  were  received  was  called 
Beevfljee  Ri^ah,  but,  on  the  contrary,  it  appeared  that  Seevi^ee  was  the  name  of  an  individual,  * 
and  Rajah  a  name  of  dignity  only.  Sir  F.  Thenger,  Attomey-Qeneral,  referred  to  Bex  «. 
Stevens  A  Agnew,  5  East,  244 :  and  Lord  DitvuAS,  C:  J.,  observed  that  here  the  defendant  him. 
self  appeared  by  the  evidence  to  have  described  the  party  in  this  manner. 

(6)  On  June  10th;  after  which  time  the  role  for  a  new  trial  does  not  appear  te  have  been 
farther  noticed.    ' 


*74]       *IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Queen' 9  Bench.) 
ARCHIBALD  DOUGLAS  v.  The  QUEEN. 

An  Information  ex  officio  under  stat  33  G.  8,  c  52,  s.  62,  charged  that  defendant,  being  a  British 
subject,  held  and  exercised  an  office  in  the  East  Indies,  under  the  East  India  Company,  to  Wit, 
the  office  of  resident  at  T.  in  the  East  Indies ;  and  during  all  that  time  resided  in  the  Eadt 
Indies ;  and  being  a  British  subject,  whilst  he  held  the  office  and  resided,  Ac,  within  six  years 
before  information  filed,  Ac,  viz.,  on,  Ac,  in  the  East  Indies,  unlawfully  received,  of  and  from 
8.  in  the  East  Indies,  a  sum  of  money,  viz.,  8000  rupees,  being  of  the  value  of  8002.  of  lawful 
money  of  Great  Britain,  as  a  gift  and  present,  against  the  form  of  the  statute ;  whereby,  and 
by  force  of  the  statute,  defendant  was  guilty  of  extortion  and  a  misdemeanor;  and,  by  force  of 
the  statute,  forfeited  to  the  Queen  8002.  of  lawfU,  Ac,  being  the  value  of  the  8000  rupees. 

Held,  by  the  Court  of  Queen's  Bench,  no  ground  for  arresting  judgment,  that  the  count  did  not 
state  whether  the  rupees  were  Madras,  Bombay,  or  Sicca  rupees,  or  state  the  .value  of  the 
single  rupee.    And 

Held,  by  the  Court  of  Queen's  Bench  on  motion  in  arrest  of  judgment^  and  by  the  Court  of 
Exchequer  Chamber  on  writ  of  error,  that  the  count  was  good : 

Although  it  did  not  aver  that  the  gift  was  received  extorsively  or  under  colour  of  the  office : 
Because,  (1)  if  the  statute  were  confined  to  such  oases,  the  information  (though  laid,  under 
•ect  67,  in  England,  for  an  offence  in  the  East  Indies)  was  good,  after  verdict,  by  stat  7  G.  4, 
c  64,  s.  21,  as  describing  the  offence  in  the  terms  of  the  statute  creating  it:  and  because  (2) 
the  statute  of  33  G.  3  extended  to  any  receipt  of  gifts  by  such  officer.  And  although  the 
count  did  not  state  for  whose  use,  or  pretended  use,  the  gift  was  received :  dubitante  Platt, 
B  ,  on  the  ground  that  it  did  not  appear  but  that  the  gift  was  received,  or  pretended  to  be 
received,  for  the  use  of  the  Queen. 

It  appeared  by  the  record  that  the  jury  found  a  verdict  of  Guilty  on  several  counts  charging 
receipts  of  sums  in  rupees  as  gifts,  after  which  followed  a  finding  by  the  jury,  as  to  each  count 
severiilly,  that  the  sum  received,  as  in  the  count  mentioned,  was  the  sum  of  so  many  rupees, 
which  sum  of  rupees,  at  the  time  of  the  receiving,  was  of  the  value  of  so  much  British 
mopey;  being  at  the  rate  of  Is.  lid.  per  rupee. 
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The  Govt  of  Qnwn'a  Bench  adjudged  fine  and  imprisonment  upon  each  county  separatelji  on 
which  defendant  was  convicted ;  and,  furiher,  that  defendant  in  pursuance  of  the  statute, 
ktn  "do  also  forfeit"  to  the  Queen  '■the  several  sums  following,"  4c.  (naming  the  values  of 
the  earns  in  rupees,  as  found  on  each  count  respectively),  ''the  said  forfeitures  amounting 
together  to  the  sum  of,"  4c.  (the  aggregate  of  the  values) ;  and,  farther,  that  defendant  he 
imprisoned  until  he  shall  have  paid  the  said  several  fines  and  forfeitures. 

Hdd  by  the  Court  of  Bzohequer  Chamber : 

1.  That  the  judgment  was  good,  although  it  did  not  give  defendant  the  option  of  forfeiting  the 
gifts  setually  received :  inasmuch  as  the  gift  itself  was  money : 

1  Thst  it  was  right  to  estimate  the  value  at  the  time  of  the  receipt,  not  of  the  conviction  : 

3.  Thst  imprisonment,  in  default  of  paying  the  forfeiture,  was  rightly  awarded :  inasmuch  as 
that  forfeiture  wsa  not  arbitrarily  imposed  by  the  Court,  but  fixed  by  the  statute,  and  super- 
tdded,  by  anthori^  of  the  statute,  to  the  other  punishments  for  the  offence. 

The  information  (venue  London),  filed  ex  officio  by  the  Attorney- 
Genenily  contained  sixty  counts. 

Count  1  charged  that  Archibald  Douglas,  late  of,  *&;o.,  being  p^.. 
a  British  subject,  on  18th  November,  1839,  and  for  a  long  time  ^ 
tthen  next  following,  to  wit,  until  Ist  May,  1841,  held  and  exercised  a 
certain  office  in  the  East  Indies,  under  the  East  India  Company,  to  wit, 
the  office  of  Resident  at  Tanjore  in  the  East  Indies  aforesaid,  and, 
during  all  that  time,  resided  in  the  East  Indies  aforesaid,  to  wit,  at 
London  (a)  aforesaid :  And  the  said  A.  D.,  so  being  a  British  subject  as 
aforesaid,  and  whilst  he  held  and  exercised  the  said  office  of  Resident  at 
Tanjore  in  the  East  Indies  aforesaid,  as  aforesaid,  and  whilst  he  resided 
in  the  East  Indies  aforesaid,  as  aforesaid,  and  within  six  years  before 
the  filing  of  this  information,  (a)  that  is  to  say  on  1st  January,  1840,  in 
the  East  ladies  aforesaid,  to  wit,  at  London  aforesaid,  did  unlawfully 
receive  of  and  from  a  certain  person  in  the  East  Indies  aforesaid,  called 
Seevajee  Rajah,  otherwise  Seevajee  Rajah  of  Tanjore,  a  certain  sum 
of  money,  that  is  to  say  the  sum  of  2000  rupees,  of  the  value  of  2002* 
of  kwfhl  money  of  Great  Britain,  as  a  gift  and  present ;  against  the 
peace  of  our  Sovereign  Lady  the  Queen,  her.  crown  and  dignity,  and 
against  the  form  of  the  statute  in  that  case  made  and  provided  :(i) 
^Whereby,  and  by  force  of  the  said  statute,  he,  the  said  A.  D.,  ^^.^ 
was  guilty  of  extortion  and  a  misdemeanor ;  and,  by  force  of  the  ^ 
laid  statute,  forfeited  to  our  said  Lady  the  Queen  the  said  sum  of  2001. 
of  lawful  money  of  Great  Britain,  being  the  value  of  the  said  2000 
rupees  so  received  by  the  said  A.  D.  as  aforesaid. 

2.  That  the  said  A.  D.,  so  being  a  British  subject  as  aforesaid,  whilst 

(a)  Stat  33  G.  3,  0.  52,  s.  141. 

(i)  Stat  33  G.  3,  e.  52,  s.  62,  enacts,  "  that  the  demanding  or  receiving  any  sum  of  money,  or 
otW  rslnable  thing,  as  a  gift  or  present,  or  under  eolour  thereof,  whether  it  be  for  the  use  of 
•^  party  reeeiving  the  same,  or  for,  or  pretended  to  be  for  the  use  of"  the  Bast  India  Company, 
"or  of  any  other  person  whatsoerer,  by  any  British  subjeet,  holding  or  exercising  any  office  or 
enptoyment  under  His  Mi^esty,  or"  the  Company,  "in  the  Bast  Indies,  shaU  be  deemed  and 
tikea  to  be  extortion  and  a  misdemeanor  at  law,  and  shall  be  prooeeded  against  and  punished 
u  meh,  under  and  by  virtue  of  this  act,  and  the  offender  shall  also  forfeit  to  the  King's  Majest^' 
"the  whole  gift  or  present  so  received,  or  the  tvXL  value  thereof." 

Seet  67  makes  the  person  guilty  of  such  offenee,  though  committed  in  the  territories  of  a  native 
prinee,  amenable  to  any  court  of  competent  jurisdiction  in  India  or  Great  Britain.  Sects.  140 
ttd  141  direct  the  mode  of  procedure  in  England. 

b2 
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he  held  and  exercised  the  said  office  of,  &c.,  as  aforesaid,  and  whilst  he 
resided  in  the  East  Indies  as  aforesaid,  and  within  six  years,  &c.,  that 
is  to  say  on  the  day  and  year  last  aforesaid,  in  the  East  Indies  afore- 
said, to  wit,  at,  &c.,  unlawfully  did  receive  of  and  from  the  said  Seevajee 
•Rajah  in  the  East  Indies  aforesaid  a  certain  other  sum  of  money,  that 
is  to  say  the  sum  of  8000  rupees,  heing  of  the  value  of  800Z.  of  lawful, 
&c.,  as  a  gift,  &c.,  against  the  peace,  &c.,  and  against  the  form,  &c. 
Whereby,  and  by  force  of  the  said  statute,  he  the  said  A.  D.  was  guilty 
of  extortion,  &c.,  and,  by  force,  Ac,  forfeited  to  the  Queen  the  said  sum 
of  8002.  of  lawful,  &c.,  being  the  value  of  the  said  8000  rupees  so 
received  by  the  Qaid  A.  D. 

8.  A  similar  count,  charging  the  gift  as  2000  rupees  and  the  value 
as  2002. 

5.  A  similar  count,  charging  the  gift  as  2000  rupees  and  the  value 
as  2002. 

11,  14,  17,  18,  19,  (a)  similar  counts,  charging  the  gifts  at  various 
amounts  in  rupees,  and  stating  their  values  respectively  in  pounds 
sterling,  as  above. 

87.  A  similar  count  to  the  second,  charging  the  gift  to  have  been 
received  « of  and  from  a  d^rtain  person  in  the  East  Indies  aforesaid 
^jf.^  called  Appavyah,  otherwise  *called  Appavyah  Fouzdar  of  Poodoo- 

-'  cattah,"  and  the  amount  to  be  7000  rupees,  and  its  value  7002. 

Verdict,  Guilty,  on  all  the  above-mentioned  counts  except  the  1st; 
and  on  seven  other  counts,  on  which  a  nolle  prosequi  was  afterwards 
entered ;  see  p.  78,  antS.     On  all  the  other  counts.  Not  Guilty. 

After  the  delivery  of  this  verdict  a  special  finding  was  taken  (and 
subsequently  placed  on  the  record  by  way  of  amendment)  as  follows : 

«  And  the  said  jurors,  upon  their  oath  aforesaid,  do  further  say  that 
the  sum  of  money  received  by  the  said  Archibald  Douglas,  as  in  the  said 
2d  count  mentioned,  was  the  sum  of  8000  rupees,  and  that  the  said  sum 
of  8000  rupees,  at  the  time  of  the  receiving  thereof  by  the  said  A.  D., 
was  of  the  value  of  7662.  13«.  4c2.  of  lawful  money  of  Great  Britain, 
being  at  the  rate  of  1«.  lid.  for  each  and  every  of  the  said  rupees : 
And  that  the  sum  of  money  received  by  the  said  A.  D.  as  in  the  said 
8d  count  mentioned,"  &c.  Then  followed  findings  like  the  above  on  all 
the  counts  upon  which  the  defendant  was  convicted :  namely. 

On  the  8d,  gift  2000  rupees,  1912.  13«.  4d. 

On  the  5th,  gift  2000  rupees,  1912.  13«.  4df. 

And  so  as  to  the  others  respectively ;  being  1«.  lid.  for  every  rupee.  • 

The  defendant  being  brought  up  for  judgment  in  Trinity  term  (June 
11th),  1846, 

Peacock  moved  in  arrest  of  judgment. — He  stated,  as  ground  of 
arrest,  that  the  information  did  not  show  an  extortion,  or  such  a  receipt 
of  money  as  the  statute  contemplated ;  he  also  took  the  other  objections 

(a)  This  count  stated  the 'sum  to  hare  been  reoeired  "under  oolour  of  t)ie  same  being  a  gift 
and  present"      • 
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noticed  in  the  judgment  of  this  Court  and  afterwards  discussed  *in 


[*78 


the  Exchequer  Chamber ;  and  he  further  contended  that  all  the 
counts  of  the  indictment  ought  to  have  shown  whether  the  rupees  were 
Madras,  Bombay,  or  Sicca  rupees.  As  to  this  last  objection,  he  pointed 
out  that  under  stat  33  G.  3,  c.  52,  s.  62,  the  gifts  received  might  .be 
specifically  forfeited  to  the  Crown,  so  that  certainty  in  the  description 
vas  requisite.  He  referred  also  to  stat.  6  6.  4,  c.  85,  which,  in  fixing 
the  salary  of  certain  Judges  in  India,  notices  both  Madras  rupees 
(sect  1)  and  Bombay  rupees  (sect.  2.)(a)  At  any  rate,  the  value  of  the 
rupee  ought  to  be  stated.(i)  [Per  Ouriam.{c)  There  is  no  doubt  as  to 
the  last  point :  but  the  others  are  fit  to  be  discussed.  Rule  nisi. 

The  case  was  argued  in  Trinity  term,  1847,(d)  by  Sir  JF.  Tkesiger, 
Wigram  and  Clarksany  for  the  Crown,  and  Sir  F.  Kelly  and  Peacock^ 
for  the  defendant.  The  arguments  are  omitted,  being  substantially  the 
same  as  those  in  the  Exchequer  Chamber,  post,  pp.  84  to  93. 

Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  in  the  same  term  (June  12th),  1847,  delivered 
the  judgment  of  the  Court. 

It  appears  to  us  that  we  cannot  put  a  reasonable  ^construction  r-^^^Q 
on  this  statute  without  regard  to  the  object  of  it,  the  ofience  which 
it  sought  to  suppress,  and  the  means  which  it  employs  for  that  purpose. 
During  a  long  course  of  years  several  acts  of  parliament  show  that  the 
mlsgovernment  of  our  eastern  possessions  and  the  calamities  of  their 
inhabitants  were  considered  to  have  arisen  from  extortion  practised  on 
the  natives  of  all  ranks  by  colour  of  ofiice,  or  from  corruption  by  gifts 
and  presents  offered  to  persons  in  authority,  and  received  and  taken  by 
them.  Such  offences,  in  all  times  and  places,  but  principally  and  noto- 
riously in  distant  regions  far  removed  from  the  ordinary  supervision  of 
law  and  police,  have  ever  been  cloaked  in  various  disguises,  in  their  own 
nature  difficult  of  detection.  In  India,  where  the  wealth  of  the  native 
princes  is  enormous,  their  habits  in  political  affairs,  like  those  of  their 
subjects  in  commercial  transactions,  very  different  from  all  that  is  avowed 
by  civilized  nations,  and  the  peculiar  customs  of  every  district  such  as 
to  afford  excuses  and  covers  for  corrupt  practices,  the  legislature  of 
England  could  not  have  described  or  known  the  circumstances  under 
which  offences  of  this  kind  might  have  found  protection.  They  would 
have  been  unable  to  devise  proper  means  for  preventing  evasions  of  the 
law,  and  could  not  have  admitted  any  exceptions  which  would  not,  in 
their  operation,  have  defeated  the  principal  enactment.     But  they  had 

(a)  Sut.  3  ib  4  W.  4,  0.  85,  s.  76,  mentions  Sicca  rupees. 

{b)  One  objection  stated  by  Peacock  in  moving  was  that  the  penal  clause,  s.  62,  of  stat.  83  G. 
3,  c  62,  should  be  read  in  conjunction  with  sect  61,  which  requires  officers  of  the  revenue  in 
India  to  take  an  oath  that  they  will  not  accept  any  gift,  Ac,  from  any  Ri^ah,  Zemindar,  kc. ; 
and  that  the  counts  ought  to  have  averred  expressly  (which  was  not  done)  that  Seevajee  was  a 
Bajah,  Of  this  point,  which  was  not  much  dwelt  upon  in  the  ensuing  arguments,  no  furtht'r 
Botiee  18  thought  necessary. 

(e)  Lord  DainiAir,  C.  J.,  Fatteson  and  Williams,  Js. 

(4  June  2d.    Before  Lord  Dkhkaiti  C.  J.,  Pattibov,  Colbbidoi  and  Erlb,  Js. 
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power  to  say  to  all  persons  holding^office  in  the  East  Indies :  <<  You  shall 
do  so  upon  condition  that  you  will  accept  no  gift  or  present  while  you 
reside  there ;  and,  if  yon  receive  snch  gift  or  present,  you  shall  incur  a 
certain  forfeiture."  This  is  the  security  taken  by  the  law  for  the  sup- 
pression of  a  hateful  and  dangerous  crime.  Nothing  short  of  this  could 
have  attained  the  object.  *It  may  possibly  extend  in  its  terms  to 
•J  many  cases  of  innocent  gifts  and  laudable  presents  with  reference 
to  the  social  relations  of  men,  but  not  innocent  nor  excusable  in  one  who 
accepted  offioe  under  the  express  condition  of  declining  all  gifts  and 
presents ;  more  especially  if  he  be  one  whose  oath  of  office  bound  him 
to  the  performance  of  that  condition.  We  think,  therefore,  that  the 
first  objection  fails ;  an  offence  within  the  statute  being  described  in  the 
indictment  in  its  very  words,  the  only  ones,  it  is  highly  probable,  in 
which  a  European  would  know  how  to  express  it. 

The  second  objection  is  that  the  indictment  does  not  allege,  in  the 
counts  on  which  the  verdict  is  now  entered,  that  the  moneys  received  by 
the  defendant  as  a  gift  and  present,  or  under  colour  of  a  gift  and  present, 
were  the  moneys  of  any  person  named  in  those  counts :  and  we  were 
very  much  pressed  with  the  authority  of  the  cases  of  Regina  t;.  Martin, 
8  A.  &  E.  481  (E.  C.  L.  R.  vol.  35),  and  Regina  v.  Parker,  8  Q.  B. 
292  (E.  C.  L.  R.  vol.  43),  as  showing  the  necessity  of  such  an  averment 
notwithstanding  the  words  of  stat  7  G.  4,  c.  64,  s.  21,  which  are,  <«  that 
where  the  offence  charged  has  been  created  by  any  statute,"  «<the  in- 
dictment or  information  shall  after  verdict  be  held  sufficient  to  warrant 
the  punishment  prescribed  by  the  statute  if  it  describe  the  offence  in  the 
words  of  the  statute." 

In  the  case  of  Regina  v.  Martin,  the  offence  was  created  by  stat.  7  & 
8  G.  4,  c.  29,  s.  53,  respecting  the  obtaining  of  goods  under  false  pre- 
tences. The  indictment  there  certainly  described  the  offence  in  the  words 
•  of  the  statute,  that  is,  the  obtaining  goods  by  false  pretences :  but  the 
indictment  was  held  bad  for  not  pointing  out  with  sufficient  certainty 
tcRU  ^^^^®  goods  were  so  obtained;  that  *is,  the  person  in  respect  of 
^  whose  goods  the  offence  was  committed  was  not  described,  though 
the  offencg  was  described  in  the  words  of  the  statute :  the  goods  might 
have  been  the  goods  of  the  defendant  himself,  consistently  with  the  aver- 
ments in  the  indictment ;  and  the  Court  considered  that  the  statute  7  & 
8  6.  4,  in  describing  the  offence,  did  not  extend  to  the  goods  of  the  party 
himself.  The  case  of  Regina  v.  Parker,  3  Q.  B.  292  (E.  G.  L.  R.  vol. 
43),  was  an  indictment  at  common  law,  not  for  an  offence  created  by 
statute,  and  therefore  stat.  7  6.  4,  c.  64,  did  not  apply. 

Here  the  offence  is  created  by  stat.  33  6.  3,  c.  52,  s.  62,  which  enacts 
<(  That  the  demanding  or  receiving  afty  sum  of  money,  or  other  valuable 
thing,  as  a  gift  or  present,  or  under  colour  thereof,  whether  it  be  for  the 
use  of  the  party  receiving  the  same,  or  for,  or  pretended  to  be  for  the  use 
of  the  said  Company,  or  of  any  other  person  whatsoever,  by  any  British 
subject,  holding  or  exercising  any  office  or  employment  under  his  Majesty, 
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or  the  said  United  Company,  in  tbe  East  Indies,  shall  be  deemed  and 
taken  to  be  extortion  and  a  misdemeanor  at  law/'  Tbe  words  of  tbe 
Btatate  are  pursued  in  the  information  in  describing  the  offence:  and 
tbe  only  question  raised  by  the  reference  to  the  case  of  Regina  v.  Martin, 
8  A.  &  E.  481  (E.  G.  L.  R.  vol.  85),  is,  whether  it  is  necessary  to  state 
whose  money  was  received.  Now  we  think  that  the  statement  of  the 
defendant  receiving  a  sum  of  money  as  a  gift  or  present  must  exclude 
the  supposition  that  it  was  bis  own  money :  therefore  the  case  of  Regina 
V,  Martin  is  not  in  point.  And,  with  respect  to  tbe  necessity  of  tbe 
name  of  the  person  whose  money  it  was  being  stated,  in  order  to  give 
the  defendant  the  ""opportunity  of  pleading,  to  any  subsequent  in-  .^g^ 
formation  or  indictment,  autrefois  acquit  or  convict,  we  think  that  '- 
he  could  well  plead  such  a  plea,  as  tbe  present  information  is  framed, 
by  proper  averments  of  identity. 

Farther,  it  was  urged  that,  as  the  statute  88  G.  8,  c.  52,  enacts  that 
the  receipt  shall  be  deemed  extortion,  such  receipt  must  be  shown,  on 
the  face  of  the  information,  to  be  by  colour  of  the  defendant's  employ- 
ment or  office,  which  alone  would  constitute  extortion  at  common  law ; 
for  which  proposition  Co.  Litt.  868  b,  was  cited.  Tbe  answer  is  that 
the  statute  38  G.  8,  c.  52,  enacts  that  the  receipt  as  therein  described 
shall  be  deemed  extortion,  thereby  creating  a  new  species  of  extortion ; 
and,  if  the  requisites  of  common  law  to  constitute  extortion  were  neces- 
saiy  to  be  shown,  the  offence  would  be  one  at  common  law,  and  not  the 
new  species  of  extortion  created  by  the  statute ;  which  would  in  effect 
be  to  render  the  statute  wholly  inoperative.  When,  indeed,  a  statute 
creates  a  felony,  as  in  the  case  of  embezzlement,  the  proper  word  of  art 
"feloniously"  must  be  used  in  tbe  indictment  to  give  the  offence  that 
character  in  tbe  eye  of  tbe  law,  and  to  attach  tbe  legal  consequences  to 
it  Bat  this  statute  does  not  require  any  such  word  of  art,  for  tbe  reasons 
already  stated. 

Further,  it  was  urged  that  tbe  information  does  not  show  for  whose 
use  the  money  was  received :  but  the  words  of  tbe  statute  are  «<  whether 
it  be  for  tbe  use  of  the  party  receiving  the  same,  or  for,  or  pretended  to 
be  for  the  use  of  tbe  said  Company,  or  of  any  other  person  whatsoever ;" 
vhioh  words  make  it  quite  immaterial  for  whose  use  the  money  was  re- 
ceived ;  and  consequently  no  averment  in  that  respect  can  be  necessary. 

For  these  reasons  we  are  of  opinion  that  tbe  ""objections  raised  ^^^^ 
in  arrest  of  judgment  cannot  prevail,  and  that  judgment  must  be  *- 
given  for  the  Crown.  Rule  discharged. 

The  Court  passed  sentence  of  fines  and  imprisonments  severally  on 
each  of  the  2d,  8d,  5th,  11th,  14th,.  17th,  18tb,  19tb,  and  87th  counts. 
And  it  was  <<  further  adjudged  and  ordered  that  be,  the  said  A.  Douglas, 
in  pursuance  of  the  statute  in  such  case  made  and  provided,  do  also 
forfeit  to  our  said  Lady  the  Queen  tbe  several  sums  following ;  that  is 
to  say:  the  sum  of  766Z.  ISs.  4d.,  being  tbe  full  value  «f  the  gift  or 

VOL.  xin.— 8 
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present  mentioned  in  the  second  count  of  the  said  information ;  the  sum 
of  191Z.  13«.  4d.y  being  the  full  value  of  the  gift  or  present. mentioned 
in  the  third  count,  &c. ;  adding  a  like  judgment,  in  conformitj  with  the 
jurj's  finding  of  the  values  (ant^,  p.  77),  upon  every  count  on  which 
judgment  was  passed ;  (« the  said  forfeitures  amounting  together  to  the 
sum  of  3545Z.  16«.  8c?.,  of  lawful  money  of  Great  Britain.  And  it  is 
further  considered  and  adjudged  and  ordered,  by  the  said  Court  here, 
that  he,  the  said  A.  D.,  be  imprisoned  in  the  said  prison,  and  there  be 
kept  in  the  custody  of  the  keeper  thereof,  until  he,  the  said  A.  D.,  shall 
have  paid  to  our  said  Lady  the  Queen  the  said  several  fines,  and  every 
of  them  -respectively,  and  also  the  said  several  forfeitures,  and  every  of 
them,  respectively." 

<«  And  he  the  said  A.  D.  is  now,  here  in  Court,  committed  to  the  custody 
of  the  keeper  of  the  said  prison  accordingly,  to  be  by  him  kept- in  safe 
custody,  in  execution  of  thia  judgment,  and  until  he  the  said  A.  D.  shall 
have  paid  the  said  several  fines  and  forfeitures,  and  every  of  them 
respectively." 

^^ .  ^  *The  defendant  below  brought  error  in  the  Exchequer  Chamber, 
-*  assigning  for  grounds,  substantially,  that  the  counts  on  which  judg- 
ment had  been  passed  were  insufficient,  that  the  sentence  was  unautho- 
rized by  law,  and  that  the  verdict  was  insufficient  in  law,  and  did  not 
warrant  the  judgment.  Joinder.  The  writ  of  error  was  argued  in 
Trinity  vacation,  1848.(a) 

Peacocky  for  the  plaintiiT  in  error  (the  defendant  below), — First :  the 
judgment  is  erroneous  in  adjudging  that,  besides  the  fines  and  imprison- 
ments on  the  several  counts,  the  defendant  below  shall  forfeit  to  the 
Queen  sums  severally  to  the  full  values  of  the  giifts  received,  and,  further, 
that  he  be  imprisoned  till  he  have  paid  the  fines  and  also  the  forfeitures, 
and  every  of  them.  This  part  of  the  sentence  is  founded  on  sect.  62 
of  Stat.  33  G.  3,  c.  52,  which,  after  having  made  the  taking  of  a  gift  a 
misdemeanor  and  extortion,  and  having  directed  that  it  shall  be  pro- 
ceeded against  and  punished  as  such,  enacts  that  « the  offender  shall 
also  forfeit  to  the  King's  majesty,  his  heirs  and  successors,  the  whole 
gift  or  present  so  received,  or  the  full  value  thereof."  The  defendant 
had,  under  this  clause,  the  alternative  of  giving  up  the  gift  received,  or 
its  value ;  but  the  sentence  deprives  him  of  the  first  alternative,  and 
adjudges  that  he  shall  pay  the  value.  The  Crown  should  have  been  left 
to  enforce  this  part  of  the  enactment,  compelling  the  defendant  to  pay 
the  forfeiture  if  he  did  not  give  up  the  thing  received.  In  Attorney- 
♦S'il  ^®^®^*^  ^'  I^ade,  Pafker,  57,  *judgment  was  given  for  forfeited 
-*  coins  to  be  given  up  to  the  Crown  specifically :  there  the  forfeiture 
was  expressly  prayed  for  by  the  information :  and  in  Pie  v,  Westly,  Hob. 
245  (5th  ed.),  it  was  held  that  an  inforn^ation  for  forfeiture,  which  either 

(a)  June  I9th,  before  Coltmav  and  Cbbsswbll,  Js.,  and  Parks,  Alpebson,  Rolfb  and 
Platt,  Bs.    And  J^ne  23d,  before  the  same  Judges  and  Mauls,  J. 


13  ADOLPHUS  &  ELLIS.    N.  S.  85 

makes  no  demand  or  demands  what  appears  not  to  be  due,  is  bad.  Now 
here  either  the  defendant  or  the  Court  has  the  option :  the  informant 
certainly  has  not :  therefore  the  information  is  bad  for  demanding  the 
yalue  absolutely.  No  objection  is  made  to  the  form  in  which  the  value 
is  found  on  the  record,  though  it  seems  to  be  irregular,  [Maule,  J. 
— ^If  the  Court  may  assess,  they  are  not  prevented  from  doing  so  by  the 
jury  having  found  the  same  sum.]  Nor  does  the  statute  authorize  the 
sentence  of  imprisonment  till  the  forfeiture  be  paid :  the  forfeiture  is  a 
mere  consequence  of  the  judgment,  as  in  treason  and  in  felony,  and 
should  not  form  part  of  the  judgment  itself;  and,  even  if  rightly 
adjudged,  it  becomes  a  sum  recoverable  by  the  Crown ;  but  no  liability 
to  imprisonment  accrues,  any  more  than  it  docs  on  an  adjudication 
of  forfeiture  by  the  Court  of  Exchequer.  Suppose  the  Court  had 
adjudged  that  a  horse,  received  as  a  gift,  should  be  given  up  to  the 
Crown  specifically,  and  the  prisoner  be  imprisoned  till  that  was  done, 
and  the  horse  had  died :  could  the  defendant  be  imprisoned  for  life  7 
[Parke,  B. — Assuming  the  sentence  to  be  wrong  in  awarding  imprison- 
ment until  the  forfeiture  is  paid,  is  the  whole  judgment  affected  thereby?] 
Judgment  is  an  entire  thing ;  and  the  whole  is  vitiated ;  9  Yin.  Abr. 
673,  tit.  Error  (B.  b),  pi.  18, 19,  20,  Parker  v.  Harris,  Carth.  234,  j-^gg 
*6oodier  v.  Piatt,  Gro.  Car.  471.  If  judgment  is  for  imprison-  ^ 
ment  and  hard  labour,  and  the  judgment  is  erroneous  as  to  the  hard 
labour,  it  is  erroneous  altogether.  [Parke,  B. — Less  imprisonment 
may  be  awarded,  because  of  the  hard  labour  in  addition ;  so  that  the 
judgment  of  imprisonment,  even  if  the  hard  labour  be  struck  off,  would 
still  not  be  the  right  judgment.  Alderson,  B. — The  whole  quality  of 
the  imprisonment  is  altered  where  it  is  to  be  accompanied  by  hard 
labour ;  so  no  part  of  the  imprisonment  would  be  right  if  the  hard  labour 
is  awarded  erroneously.  Parke,  B.,  referred  to  Groome  v,  Forrester, 
5  M.  &  S.  314.(a)]  The  judgment  is  erroneous,  also,  because  it  estimates 
the  value  of  the  gift  at  the  time  of  the  receipt  instead  of  at  the  time 
of  the  conviction. 

Secondly :  the  counts  are  all  bad.  The  way  in  which,  and  the  per- 
son from  whom,  the  gift  was  taken  are  not  stated.  Sect.  62  is  undoubt- 
edly very  general  in  its  language :  « the  demanding  or  receiving  any 
sum  of  money,  or  other  valuable  thing,  as  a  gift  or  present,  or  under 
colour  thereof,  whether  it  be  for  the  use  of  the  said  Company  or  of  any 
other  person  whatsoever,  by  any  British  subject,  holding  or  exercising 
any  office,"  &c.  But  the  enactment  must  be  restricted  to  the  act  of 
receiving  under  colour  or  through  the  instrumentality  of  the  office.  If 
it  be  interpreted  generally,  it  would  make  it  an  offence  for  a  son  to 
receive  a  bible  from  his  mother  while  he  held  office ;  or  a  gratuity  from 
the  Grown.  Literally,  the  enactment  would  include  gifts  sent  from 
England,  perhaps  even  if  received  in  England.    The  counts  do  not  show 

(a)  See  p.  817. 
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*f^71  ^^^^  ^^^  partly  giving  the  sums  in  '^'question  held  the  rank  of 
^  Rajah  ;(a)  nothing,  in  faot,  appears  as  to  the  person  from  whom 
the  gift  came.  Flether  v.  Calthrop,  6  Q.  B.  880  (E.  C.  L.  B.  toI.  51), 
decides  that  it  is  not  always  enough  to  follow  the  words  of  a  statute  in 
describing  the  offence.  Stat.  7  G.  4,  c.  64,  s.  21,  enacts  that,  <<  where 
the  offence  charged  has  been  created  by  any  statute,"  <«  the  indictment 
or  information  shall  after  yei:dict  be  held  sufficient  to  warrant  the  punish- 
ment prescribed  by  the  statute  if  it  describe  the  offence  in  the  words  of 
the  statute:''  but  this  is  not  simply  an  information  for  the  purpose  of 
«( punishment :"  it  is  also  for  forfeiture  to  the  Crown.  [Sir  F.  Thesiger 
for  the  Grown. — The  information  is  not  so  framed.]  The  judgment  is 
so :  and,  if  the  information  be  not  so,  the  judgment  is  wrong.  Besides, 
it  has  never  been  decided  that  stat.  7  £r.  4,  c.  64,  s.  21,  applies  to 
offences  committed  without  the  jurisdiction  of  the  criminal  Courts  of 
England :  this  information  is  triable  in  England  only  by  virtue  of  the 
special  enactment  in  stat.  83  G.  S,  c.  52,  s.  67.  [C&bsswbll,  J. — Sup- 
pose a  man  indicted  here  for  an  offence  committed  on  the  high  seas. 
RoLFE,  B. — As  for  slave  trading.(6)  Maulb,  J. — By  stat.  33  G.  3,  c. 
52,  s.  67,  the  Legislature  appears  to  intrust  the  courts  here  with  the 
power  of  trying  according  to  their  own  rules  of  practice.]  It  has  been 
decided  that  the  New  Rules  do  not  apply  to  actions  of  ejectment,(<T)  nor 
to  informations  in  the  Exchequer.  It  may  be  inferred  that  the  present 
*RR1  record  should  be  considered  without  Reference  to  stat.  7  G.  4,  *c« 
J  64,  s.  21.  Now,  in  Rex  v.  M'Gregor,  3  B.  &  P.  106,  S.  C.  Russ. 
k  R.  23,  it  was  held  that,  in  an  indictment  for  embezzlement  under  stat. 
39  G.  3,  c.  85,  it  was  not  enough  to  pursue  the  statute,  but  that  it  must 
.Ae  shown  whose  the  property  was,  as  in  larceny.  There  the  enactment 
was  that  thd  party  embezzling  should  «be  deemed  to  have  feloniously 
stolen,"  thus  referring  the  offence  to  a  known  class  of  crime ;  so  here, 
the  offence  being  made  an  ^^  extortion,"  the  ordinary  rules  of  an  indict- 
ment for  extortion  apply.  It  is  not  enough  to  allege  at  the  end,  as  a 
conclusion  of  law,  that  the  defendant  was  guilty  of  extortion :  there  was 
a  similar  allegation  of  felony  in  Rex  v.  M'Gregor.  [Maulb,  J. — Sup- 
pose there  had  been  a  special  verdict  here,  finding  ^at  the  defendant 
took  a  gift  from  a  native  prince.]  That  would  be  an  offence  by  stat.  13 
G.  3,  c.  63,  s.  24.  That  a  general  allegation  of  statutable  illegality  is 
insufficient  appears  from  Turquand  t;.  Mosedon,  7  M.  &  W.  504.t  The 
indictment  ought  to  lay  that  the  gift  was  extorsively  taken,  or  colore 
officii ;  Regina  v.  Baynes,  2  Salk.  680 :  the  nature  of  the  offence  of 
extortion  is  said  in  Co.  Litt.  368  b,  to  be  <«  wresting  or  unlawfully  taking 
by  any  officer,  by  colour  of  his  office,  any  money  or  valuable  thing  of  or 
from  any  man,  either  that  is  not  due,  or  more  than  is  due,  or  before  it 
be  due;"  which  definition  is  adopted  in  Com.  Dig.  Extortion  (Jl  1). 

(a)  See  aote,  p.  78,  note  (6). 

(6)  See  Btat  5  G.  4,  o.  113,  8.  50. 

(c)  See  Doe  dem.  WiUiAma  o.  WiUianu,  2  A.  A  E.  881  (B.  G.  L.  R.  voL  29). 
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[Pabke,  B. — That  definition  does  not  inclnde  the  accepting  of  a  pre> 
sent,  -which  jet  the  statute  undoubtedly  means  to  punish.  Platt,  B., 
referred  to  Beawfage's  Case,  10  Rep.  99  i,  101  b^  102  a.  Maulb,  J. 
— The  statute  makes  something  to  he  extortion  which  was  not  so  before.] 
A  ^similar  observation  applied  to  stat.  89  G.  S,  c.  85,  on  which  ^^^q 
Bex  V.  M'Gregor,  8  B.  &  P.  106,  S.  C.  Buss.  &  B.  28,  was  de-  •- 
cided. 

Further,  it  ought  to  have  been  shown  for  whose  use  the  gift  was  taken. 
[Parke,  B. — Stat.  83  G.  3,  c.  52,  s.  62,  makes  the  offence  consist  in 
taking  the  gift  for  the  use,  or  pretended  use,  of  any  person  whatsoever.] 
Suppose  a  gift  were  taken  for  the  use  of  the  Queen :  that  would  not  be 
comprehended  under  the  words.  [Maulb,  J. — ^I  doubt  whether  you  are 
right  as  to  that.  Parkb,  B. — ^I  think  the  word  «  person"  would  include 
the  Queen.]  A  penal  statute  must  be  construed  strictly:  after  the 
mention  of  the  Company,  the  general  words  cannot  include  a  personage 
of  higher  rank. 

Again,  the  information  should  show  to  whom  the  money  taken  belonged. 
This  has  been  decided  in  the  case  of  an  indictment  for  obtaining  goods 
by  false  pretences ;  Begina  v.  Martin,  8  A.  &  E.  481  (E.  0.  L.  B.  vol. 
S5),(a)  where  it  was  also  held  that  the  objection  might  be  taken  on  error, 
after  verdict,  for  that  stat.  7  G.  4,  c.  64,  s.  21,  related  to  the  description 
of  the  offence,  not  of  the  subject-matter.  [Maulb,  J. — It  is  stated  here 
from  whom  the  gift  was  received.]  An  indictment  for  conspiring  to  ob- 
tain goods  by  false  pretences  must  state  whose  the  goods  were ;  Begina 
V.  Parker,  8  Q.  B.  292  (E.  G.  L.  B.  vol.  48),  which  is  confirmed  by  King 
V.  The  Queen,  7  Q.  B.  795  (E.  G.  L.  B.  vol.  58).(fr)  The  authorities,  as 
to  conspiracy,  are  collected  in  2  Bussell  on  Grimes,  694, 5  (8d  ed.).  If 
the  thing  given  had  legally  belonged  to  the  defendant,  there  would  have 
been  no  offence.  If  the  owner,  was  not  known,  that  should  have  been 
stated.  [Parkb,  B. — *Had  the  property  been  the  defendant's,  ^^^^ 
there  would  have  been  no  gift.]  The  restoration  might  be  tendered  '* 
and  accepted  as  a  gift.  [Parkb,  B. — ^That,  I  think,  would  be  an  offence 
irithin  the  statute.]  In  an  information  for  usury,  it  must  be  shown  whose 
the  money  was ;  Sir  Wollaston  Diode's  Case,  1  Leon.  95,  97. 

Sir  F.  The$tgerj{e)  contr&. — ^The  information  and  judgment  follow  the 
precedent  in  Bex  v.  Stevens  &  Agnew,  5  East,  244,  4  Chitty's  Grim. 
Law,  372,  3  Smith's  Bep.  366. 

Section  62  of  stat.  38  G.  3^  c.  62,  extends  the  provisions  of  stat.  13 
G.  3,  c.  63,  s.  24,  which  applied  to  gifts  taken  from  Asiatics  only,  and 
prohibits  the  receipt  of  any  gifts  whatever  by  the  persons  specified. 
[Aldbrson,  B. — Section  64  of  the  latter  act  excepts  fees  to  a  barrister 
or  physician ;  it  seems,  therefore,  that  section  62  is  meant  to  be  directed 

(a)  See  In  re  Boothrojd,  15  M.  A  W.  1. 

{h)  In  Ex.  Ch.,  reTenlng  the  Judgment  of  Q.  B.  in  Reg.  e.  King,  7  Q.  B.  782  (B.  C.  L.  R.  vol.  63). 

(e)  The  argument  for  the  Crown  ii  reported  hj  H.  DaTiion,  Esq. 
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against  all  gifts  whatever.]  It  was  a  common  pretext  that  gifts  within 
the  mischief  contemplated  bj  the  former  statute  were  received  for  the 
use  of  th»  King ;  and  the  object  of  this  statute  was  to  defeat  this  or  any 
other  similar  pretext.  To  effect  this  object,  the  Legislature  has  un- 
doubtedly used  language  which  may  include  innocent  gifts  to  a  relation : 
but  it  would  have  been  impossible  to  reach  every  description  of  gifts 
within  the  spirit  of  the  statute  by  less  general  language. 

It  is  said  that  the  information  should  have  alleged  that  the  gift  was 
Haken  colore  officii  or  extorsively.    But  how  can  a  gift  be  extorsively 
taken  ?    The  form  suggested  would  have  been  contradictory.     [Maule, 
*Q11  *^' — *^  7^^  ^^S^^>  ^^®  statute  makes  the  fact  of  the  gift  con- 
-■  elusive  of  the  offence,  and  therefore  it  is  unnecessary  to  allege  ex- 
tortion.] 

It  was  unnecessary  to  allege  whose  money  was  received ;  and  the 
cases  cited  are  inapplicable. ,  In  indictments  for  larceny,  or  obtaining 
money  by  false  pretences,  or  for  embezzlement,  it  must  be  alleged  to 
whom  the  money  belonged.  A  man  may  steal,  or  obtain  by  false  pre- 
tences, his  own  money ;  and  embezzlement  has  been  put  on  the  same 
footing  as  larceny.  Sut  the  word  f <  gift"  imports  that  the  present  was 
not  the  property  of  the  receiver :  and,  even  if  an  officer  chose  to  accept 
his  own  property  as  a  gift,  because  its  restitution  could  not  be  obtained 
on  any  other  terms  from  a  person  wrongfully  withholding  it,  the  case 
would  be  within  the  statute. 

The  information  is  at  all  events  good  after  verdict  by  stat.  7  G.  4,  c. 
64,  s.  21.  [Parke,  B. — ^There  are  two  points  on  which  the  Court  desire 
further  argument.  My  brother  Platt  doubts  whether  the  information 
should  not  have  excluded  the  supposition  that  the  gift  was  taken  for  the 
use  of  the'  Queen ;  and  there  is  a  difficulty  on  the  mode  in  which  the 
judgment  has  been  entered  on  the  record.] 

If  section  62  did  not  expressly  speak  of  a  receipt  for  the  use  of  said 
Company,  or  of  any  other  person  whatsoever,  a  gift  for  the  use  of  the 
Queen  would  be  included.  But  the  words  in  question  are  introduced  aa 
words  not  of  qualification,  but  of  extension.  Although  the  Grown  is 
not  bound,  unless  expressly  mentioned,  by  a  statute  |)assed  in  deroga- 
tion of  its  rights,  it  is  bound  by  a  statute  passed  to  suppress  wrong ; 
*921  ^^  ^^"'  "^^^^  ^^^'  ^^'  Statutes  (E  10)  pi.  10,  But  this  section  is 
-*  no  restraint  *on  the  Queen.  Gifts  may  be  made  to  the  Queen ; 
but  the  prohibited  persons  may  not  be  the  channel  of  such  gifts. 

With  regard  to  the  judgment,  the  defendant  has  not  the  option  to 
forfeit  either  the  gift  or  the  value ;  and  it  is  unnecessary  to  consider 
whether  the  Crown  or  this  Court  has  an  option.  The  judgment  in 
detinue,  giving  the  option  to  the  plaintiff,  is  for  his  benefit,  because  the 
goods  detained  may  be  destroyed ;  it  furnishes  no  analogy  to  the  judg- 
ment in  a  criminal  prosecution,  of  which  the  object  is  the  punishment 
of  the  offender.    It  is  said  that  this  construction  leads  to  the  absurdity 
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that  perpetual  imprisonment  maj  be  the  consequence.  But  the  defend- 
ant's construction  involves  an  equal  absurdity ;  for  the  consequence  may 
he  that  an  offender  will  exercise  his  option  bj  returning  the  gift  after  it 
has  ceased  to  be  of  any  value.  This  information  might  have  been  tried 
in  the  East  Indies,  where  the  rupees  were  the  current  money  of  the 
conntry,  and  not  specific  chattels.  There  the  defendant  might  have 
discharged  the  forfeiture  by  payment  of  an  equivalent  sum  of  money. 
Is  the  procedure  to  be  varied,  because  the  information  is  tried  in  Eng- 
land ?  [Alderson,  B. — The  offence  is  rightly  described  according  to  \tv 
aspect  at  the  time  of  the  offence;  the  gift  was  then  Indian  money.] 
Therefore,  another  objection  to  the  judgment,  that  the  value  of  the  gift 
is  estimated  at  the  time  of  its  receipt,  cannot  prevail. 

The  Court  has  power  to  imprison  the  defendant  until  payment  of  the 
forfeiture.  Forfeiture  under  this  statute  is  not  forfeiture  in  the  sense 
in  which  the  term  is  used  in  statutes  as  to  offences  against  the  revenue 
laws,  nor  in  the  sense  in  which  it  is  used  as  the  consequence  *of  a  p^q„ 
conviction  for  felony.  Forfeiture  under  this  statute  is  part  of  the  ^ 
punishment  inflicted ;  it  is  a  statutory  fine,  being  a  fixed  fine  in  addi- 
tion to  the  discretionary  fine  imposed  by  the  Court.  *  And,  wherever  the 
judgment  is  for  a  fine,  it  (<  is  qiiod  captatur,*'  that  is,  to  be  imprisoned 
until  he  doth  pay  his  fine  ;*'  8  Inst.  218.  (He  also  referred  to  Rex  v. 
Woolf,  1  Chitt.  Rep.  401  (E^  C.  L.  R.  vol..  18).)  (a) 

Peacock  replied.  Cur,  adv.  vuU. 

Parke,  B.,  in  Trinity  vacation  (June  24th),  1848,  delivered  the  judg- 
ment of  the  Court.  After  stating  the  nature  of  the  case,  his  Lordship 
said: 

In  the  arguments  before  us,  the  objections  taken  on  the  part  of  the 
defendant  are  both  to  the  form  of  the  information  and  also  to  the  form 
of  the  judgment. 

With  respect  to  the  objections  to  the  form  of  the  information,  we  con- 
cur entirely  in  the  judgment  of  the  Court  of  Queen's  Bench. 

These  objections  were,  first,  that,  in  an  indictment  or  information 
founded  on  a  statute,  it  is  not  enough  to  follow  the  words  of  it ;  but  an 
offence  must  be  brought  by  proper  averments  within  the  meaning  of  the 
statute.  And  Mr.  Peacock  contended  that  the  meaning  of  the  statute 
was,  to  prohibit  presents  being  received  by  officers  in  the  East  Indies, 
only  where  they  were  extorsively  received  or  received  under  the  colour 
of  the  office.  Now,  supposing  that  was  so,  and  that  the  statute  applied 
only  to  such  cases,  we  are  all  of  opinion  that  the  information  would  be 
good  in  that  respect  by  virtue  of  stat,  7  G.  4,  c.  64,  s.  21 ;  and  ^^^^ 
that  statute  ""applies  as  well  to  informations  preferred  for  offences  '- 
abroad  tried  in  England  as  for  offences  committed  in  England.  There- 
fore, supposing  that,  by  the  true  construction  of  the  statute,  such  offences 

(o)  See  pp.  437,  439,  441.    Also,  as  to  otTeneei  bj  whieh  the  forfeitore  may  be  incurred  onder 
•Tat.  33  0.  3,  c  52,  see  s.  141  of  that  aot 
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only  were  punishable,  the  information  is  good.  But  we  also  concur 
in  the  opinion  of  the  Court  of  Queen's  Bench,  that  the  meaning  of  the 
statute  is  not  to  be  so  limited,  and  that  the  object  of  the  Legislature 
was  to  prevent  a  person  receiving  any  gift  or  present  or  sum  of  money 
in  the  East  Indies  (he  being  an  officer  of  the  Government  or  of  the  East 
India  Company)  absolutely,  whatever  the  reason  for  that  gift  might  be ; 
the  object  of  the  Legislature  being  to  put  an  end  to  a  practice  that  was 
considered  derogatory  to  the  character  of  the  Government  of  the  East 
Indies.  And,  though  that  object  might  not  be  effected  possibly  without 
implicating  some  innocent  persons,  as  in  the  case  which  was  stated  by 
Mr.  Peacock  of  a  person  receiving  a  present  from  a  friend  or  a  relative, 
still  the  Legislature,  on  the  balance  of  convenience  and  inconvenience, 
thought  it  more  beneficial  to  prohibit  the  practice  altogether,  leaving  it 
to  the  discretion  of  the  Crown  to  prevent  the  enactment  doing  injustice 
in  particular  cases  to  innocent  individuals,  by  entering  a  nolle  prosequi. 
We  entirely  concur  in  the  reasons  given  by  Lord  Denman  in  his  judg- 
ment upon  that  part  of  the  case. 

Then  it  is  contended  that  this  information  was  defective  becaose  it 
does  not  follow  thS  words  of  the  statute,  and  also  that  it  is  defective 
in  substance,  because  it  does  not  state  for  whose  use  the  money  was 
received.  We  think  that  the  answer  given  to  that  objection  by  Sir 
Frederick  Thesiger  is  quite  satisfactory.  Those  words  are  introduced 
MfTi  ^^^  ^^®  purpose  of  excluding  *any  possible  excuse  that  may  be 
-*  made  for  receiving  a  present,  the  substance  of  the  oiTence  being 
the  act  of  demanding  or  receiving  a  present.  Upon  this  part  of  the 
case,  my  brother  Platt  feels  some  doubt :  but  the  rest  of  the  Court  are 
clearly  of  opinion  that  this  is  the  true  construction  of  the  statute.  Con- 
sequently we  think. that,  i£a  person  receives  a  present  under  the  colour 
of  being  a  present  to  the  Queen,  he  would  be  guilty  of  an  offence  within 
its  meaning. 

The  objections  to  the  form  of  the  information,  we  think,  are  untenable, 
and  agree  entirely  on  this  part  of  the  case  also  with  the  Court  of  Queen's 
Bench. 

The  next  objection  was  one  which  occupied  much  more  time.  It  was 
that  the  judgment  itself  was  erroneous.  The  jury  are  stated  to  have 
found  that  the  value  of  a  rupee,  at  the  time  of  the  receipt,  was  Is.  lid.; 
and  the  Court,  in  proceeding  to  give  judgment,  after  imposing  a  fine  for 
each  misdemeanor  m  each  count,  proceeded  to  give  judgment  also  for 
the  value  of  the  forfeiture,  taking  the  value,  as  the  jury  found  it,  at  the 
time  of  the  receipt ;  and  proceeded  to  pass  sentence  of  imprisonment  till 
the  fine  was  paid,  and  until  the  forfeiture  was  paid.  Mr.  Peacock' 9  ob- 
jection  is,  that  there  is  an  alternative  in  this  case,  which  alternative  ought 
to  be  exercised  by  the  Court ;  or  that,  at  all  events,  sentence  of  im- 
prisonment ought  to  be  limited  by  what  he  assumed  to  be  the  alternative, 
namely,  the  forfeiture  or  payment  of  money  instead,  as  the  value  of  the 
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gift  forfeited ;  and  that  it  is  erroneous  in  the  Conrt  to  pass  judgment  of 
imprisonment  till  the  money  was  paid. 

First  of  all,  with  respect  to  the  alternative.  The  words  of  the  62d 
section,  and  the  rest  of  the  statute  indeed,  are  not  clear.  But  we  think 
it  perfectly  clear  *that  in  this  case  there  is  no  alternative,  because  p^q^ 
the  gift  received  was  itself  money,  rupees  being  the  currency  of  the  ^^ 
East  Indies :  and,  whatever  question  there  inay  be  in  the  case  of  gifts 
not  being  money,  there  is  no  question  with  regard  to  money :  in  the  case 
of  money  it  is  a  forfeiture  of  the  money ;  and  no  alternative  at  all  pre- 
sents itself  for  the  Crown  to  exercise  an  option  in  framing  the  informa- 
tion, or  for  the  Court  to  exercise  an  option  in  case  the  party  is  convicted. 
This  is  a  forfeiture  of  money ;  and  we  need  not  embarrass  ourselves  with 
those  nice  questions  raised  by  Mr.  Peacock  with  respect  to  the  alterna- 
tive where  there  is  one. 

The  next  question  remaining  is,  as  to  the  time  when  the  estimate  of 
the  value  of  that  money  is  to  be  taken,  whether  it  is  to  be  at  the  time 
of  the  conviction  or  at  the  time  of  the  receipt  of  the  money.  And  we 
are  all  of  opinion  that  the  true  time  at  which  to  estimate  the  value  is  the 
time  of  the  receipt.  For,  if  it  had  been  the  gift  of  a  chattel,  and  the 
chattel  had  perished  or  diminished  in  value  before  the  conviction,  or  be- 
come of  no  value  at  all,  then,  if  we  took  the  estimate  of  it  at  the  time 
of  the  conviction,  there  would  be  no  forfeiture.  And  we  think  that  the 
true  meaning  of  the  statute  is  that  he  forfeits  the  sum  of  money  received, 
and  that  the  sum  of  money  is  to  be  estimated  as  of  the  value  at  the  time 
of  the  receipt.  If  this  had  been  an  indictment  which  had  been  tried  in 
the  East  Indies,  the  sum  forfeited  would  be  no  doubt  the  precise  amount 
of  rupees,  which  is  the  currency  of  the  East  Indies :  and  it  is  presumed 
that  that  currency  docs  not  vary  in  value :  but,  as  the  sentence  is  to  be 
passed  in  England,  it  becomes  necessary  to  estimate  the  money  in  Eng- 
land: and  we  think  that  the  true  mode  of  estimating  that  is  by  ^^^^ 
^taking  the  value  at  the  time  of  the  receipt.  That  the  jury  have  ^ 
found;  and  the  Court,  in  giving  judgment  for  the  amount  of  that  forfeit- 
m-e,  properly  valued  the  money  at  the  time  of  the  receipt ;  and  for  that 
forfeiture  the  Crown  might  maintain  on  this  record  an  action  of  debt. 

The  only  remaining  question  is,  whether  the  Court  can  also  pass  sen- 
tence of  imprisonment  until  that  debt  be  paid.  We  think  that  the  true 
meaning  of  this  clause  is,  that  they  may  superadd  the  amount  of  the 
forfeiture  to  the  fine :  it  is  not  a  fine  arbitrarily  imposed  by  the  Court, 
bat  a  fine  fixed ;  and,  being  imposed  by  the  Court  for  that  ofience,  the 
Court  have  consequently  a  right  to  pronounce  judgment  for  the  non-pay- 
ment of  the  fixed  fine  as  well  as  for  the  arbitrary  fine.  We  think, 
therefore,  that  the  judgment  is  good :  and  it  is  satisfactory  to  find  that 
we  are  not  without  a  precedent  in  this  case ;  Rex  v.  Stevens  &  Agnew, 
5  East,  244,  4  Chitt.  Crim.  L.  872,  8  Smith's  Rep. 
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And  the  result  is,  that  the  judgment  of  the  Court  of  Queen's  Bench 
must  be  affirmed. 

Plait,  B. — The  only  doubt  that  I  entertained  at  the  time,  and  enter- 
tain now,  is  with  reference  to  the  goodness  of  these  counts. 

The  section  of  the  act  of  parliament  upon  which  they  are  framed 
enacts :  <«  l^t  the  demanding  or  receiving  any  sum  of  money,  or  other 
valuable  thing,  as  a  gift  or  present,  or  under  colour  thereof,  whether  it 
be  for  the  use  of  the  party  receiving  the  same,  or  for,  or  pretended  to 
be  for  the  use  of  the  said  Company,  or  of  any  other  person  whatsoever, 
*9R'"  "^y  *^y  British  subject,  ^holding  or  exercising  any  office  or  employ- 
^  ment  under  His  Majesty,  or  the  said  United  Company,  in  the  East 
Indies,  shall  be  deemed  and  taken  to  be  extortion  and  a  misdemeanor 
at  law."  Now  I  own  that,  in  construing  that  section  of  the  act,  I  can- 
not bring  myself  to  imagine  that  the  word  <<  person"  included  His 
Majesty  of  that  day.  And,  therefore,  inasmuch  as  there  are  two  cases 
which  would  not  be  within  this  section,  and  still  would  be  consistent  with 
the  words  of  these  counts,  it  seems  to  me,  I  own,  though  I  ought  to 
speak  very  doubtfully  of  my  own  opinion,  that  these  counts  ought  not 
to  be  maintained:  because,  if  the  section  is  looked  to,  and  it  was  intended 
by  that  section  to  include  His  Majesty,  surely  this  would  have  been  the 
form  of  the  section :  ^^  To  be  for  the  use  of  the  party  receiving  the 
same,  or  for  the  use,  or  pretended  to  be  for  the  use,  of  His  Majesty," — 
that  would  stand  first, — <<or  of  any  other  person  whatever."  But,  in- 
stead of  that,  "  person"  here  is  used  after  « the  Company ;"  which  I 
take,  according  to  the  ordinary  rules  of  construction,  must  be  persons 
ejvsdem  generis;  that  is  to  say,  they  must  bp  a  portion  of  the  subjects 
of  Her  Majesty.  Therefore  it  seems  to  me  that  there  are  two  cases, 
where  a  present  is  actually  received  for  the  use  of  Her  Majesty,  or  where 
it  is  pretended  to  be  received  for  the  use  of  Her  Majesty,  which  do  not 
fall  within  the  clause  of  this  section.  And,  if  that  be  correct,  then  the 
statement  upon  these  counts  is  quite  consistent  with  either  the  one  case 
or  the  other;  in  either  of  which  cases  the  party  is  not  within  the  object 
of  the  act  of  parliament.  Undoubtedly,  in  the  second  case,  the  pre- 
tence of  its  being  received  for  Her  Majesty  would  be  within  the 
^gg^  '^'mischief  sought  to  be  prevented  by  the  act  of  parliament.    But 

-'  I  cannot  conceive,  where  a  present  has  been  actually  received  bon& 
fide  for  the  use  of  Her  Majesty,  and  has  been  brought  here  for  the 
purpose  of  her  receiving  it,  that  it  was  the  meaning  of  the  act  of 
parliament  to  prevent  that.  And,  therefore  (though,  as  I  said  before, 
speaking  with  much  hesitation  on  this  point,  notwithstanding  that  the 
impression  on  my  own  mind  has  been  strengthened),  with  regard  to  that 
part  of  the  case,  and  that  alone,  I  entertain  considerable  doubt. 

Judgment  affirmed. 


•CASES 

ABGUEB  A»D  DETERMINED 


•  •  •  • 


THE    QUEEN^S   BENCH, 


n 


Marq  €tm  mi  Samta^.^ 


XDL  VICTOBIA.    1849. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were 
Lord  Dekman,  G.  J.  Coleridge,  J. 

PaTTESOJT,  J.  WiGHTMAN,  J. 


DOE,  on  demises  of  JARMAN  PATRICK,  v.  JAMES  ROTLE  and 
ELIZABETH  his  Wife.    Jan.  16. 

Deviie  to  tnutees  "to  the  nie  and  behoof  of  my  son  and  daughter  and  their  respeoUve  assigns, 
for  and  during  the  term  of  their  respective  nataral  lives,  eqnallj  to  be  divided  between  them, 
share  and  share  alike:"  remainder  to  the  trustees  to  preserve  contingent  remainders ;  "hat 
nevertheless  to  permit  and  safer  my  said  son  and  daughter  respectively,»and  their  respective 
assigns,  to  receive  and  take  the  said  rents/'  Ac.,  "  to  their  use  daring  their  nataral  lives ;  and, 
from  and  after  the  decease  of  my  said  son  and  daughter,  or  either  of  them,  to  the  nse  and 
behoof  of  all  and  every  the  children  of  my  said  son  and  daughter  respectively,  both  male 
and  female,  and  their  several  and  respective  heirs  and  assigns,  to  be  equally  divided  among 
them,  share  and  share  alike,  as  tenants  in  common  and  not  as  joint  tenants ;  and,  if  there 
shall  be  only  one  such  child  of  my  said  son  and  daughter,  to  the  use  and  behoof  of  such  child, 

f  his  or  her  heirs  and  assigns  for  ever;  and,  for  default  of  such  issue  of  my  said  son  and 
dau^ter,  tiien  I  give  and  devise  the  said  premises^  to  tho  use  of  T.  P.  in  fee. 

The  son  and  daughter,  who  had  eaoh  several  children,  survived  the  testator. 

Held  tha^  on  the  death  of  the  son,  his  moiety  did  not  pass  to  his  sister,  who  survived  him  for 
her  life,  with  a  view  to  a  deferred  distributipn  after  her  death,  among  the  children  of  the 
two  ikmilles  per  eapita,  but  that  his  moiety  passed  at  onee  to  his  children. 

Ejectment  for  lands  in  Norfolk.  The  declaration  contained  fifteen 
demises  in  the  name  of  Jarman  Patrick.  After  issue  joined,  the  fol« 
lowing  case  was  stated  for  the  opinion  of  this  Court. 
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♦1 011  *J^T^T'^^^  Patrick,  the  grandfather  of  the  lessor  of  the  plaintiff, 
-*  was,  at  the  time  of  the  making  his  will  hereinafter  mentioned,  and 
from  thence  continually  until  and  at  the  time  of  his  death,  seised  in  his 
demesne  as  of  fee  of  and  in  the  lands,  a  sharo.  or  shares  in  which  the 
lessor  of  the  plaintiff  seeks  to  recover  in  this  iusfion,  and  which  are  situ- 
ate in  the  parish  of  Wiggenhall  St.  Germaii)9;*in  Iforfolk,  and  are  part 
of  the  lands  hereinafter  mentioned  to  h%yeLjbri»en  devised  by  the  will  of 
the  said  Jarman  Patrick ;  and,  being '4^*«96ised,  he,  the  said  J.  P.,  on 
27th  June,  1792,  by  his  will,  of  that'dnjiS  and  duly  attested,  &c.,  after 
devising  certain  other  lands  to  Dta^sson  Coates  and  his  heirs,  to  the 
use  of  his  son  Thomas  Patrick,  atftl  his  children,  made  a  devise  in  the 
following  words.  ^      '-/.' 

(« Then  I  give  and  devbcr-^ll  the  rest  and  residue  of  my  messuages,' 
lands,  tenements,  and  heheditaments  situate,"  &c.,  <<  unto  the  said  Dan- 
disson  Coates  and  h^  (lit^,  upon  the  several  trusts,  and  to  and  for  the 
several  intents  an4»pur{)08es  hereinafter  mentioned,  expressed,  and  de- 
clared of  and  ccmp^f  nmg  the  same,  that  is  to  say,  upon  trust,  and  to  the 
use,  intent,  an4  p\^pose,  that  he  the  said  Dandisson  Coates,  and  his  heirs, 
do  and  shall  permit  and  suffer  my  beloved  wife  Esther  and  her  assigns, 
yearly  and  every  year,  during  her  natural  life,  to  have,  receive,  and  take, 
by  and  out  of  the  rents,  issues,  and  profits  of  the  said  premises,  one 
annuity  or  clear  yearly  rent  charge  of  100^.  of  lawful  money  of  Great 
Britain,  payable,"  &c.,  <<  And,  in  case  of  the  death  of  either  of  them  my 
said  son  and  daughter  Jarman  and  Elizabeth  Patrick  before  his  or  her 
arrival  at  the  age  of  twenty-one  years,  then  upon  trust,  and  to  the  use, 
♦1091  ^^^^^^'  ^^^  purpose  that  he  '''the  said  Dandisson  Coates  and  his 
-'  heirs  do  and  shall  permit  and  suffer  my  said  wife  and  her  assigns, 
yearly  and  every  year  during  her  natural  life,  to  have,  receive,  and  take 
by  and  out  of  the  said  rents,  issues,  and  profits,  one  annuity  or  clear 
yearly  rent  charge  of  502.  oply,"  payable,  &c.  <(And,  subject  and 
chargeable  as  aforesaid,  upon  this  further  trust,  that  he  the  said  Dan- 
disson Coates  and  his  heirs  do  and  shall  stand  and  be  seised  of  the  said 
premises  to  the  use  and  behoof  of  my  said  son  and  daughter  Jarman  and 
Elizabeth  Patrick,  and  their  respective  assigns,  for  and  during  the  term 
of  their  respective  natural  lives,  equally  to  be  divided  between  them, 
share  and  share  alike ;  and,  from  and  after  the  determination  of  that 
estate,  to  the  use  and  behoof  of  the  said  Dandisson  Coates  and  his  heirs" 
to  preserve  contingent  remainders;  <«  but  nevertheless  to  permit  and  suffer' 
my  said  son  and  daughter  Jarman  and  Elizabeth  Patrick  respectively, 
and  their  respective  assigns,  to  receive  and  take  the  said  rents,  issues, 
and  profits  of  the  said  premises  to  their  own  use,  during  their  natural 
lives ;  and  from  and  after  the  decease  of  my  said  son  and  daughter  Jar- 
man and  Elizabeth  Patrick,  or  either  of  them,  to  the  use  and  behoof  of 
all  and  every  the  children  of  my  said  son  and  daughter  Jarman  and 
Elizabeth  Patrick  respectively,  both  male  and  female,  and  their  several 
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a&d  respective  heirs  and  assigns,  to  be  equally  dii^ded  among  them, 
share  and  share  alike,  as  tenants  in  common  and  not  as  joint  tenants ; 
and,  if  there  shall  be  only  one  snch  child  of  my  said  son  and  daughter 
Jarman  and  Elizabeth  Patrick,  to  the  use  and  behoof  of  such  child,  his 
or  her  heirs  and  assigns  for  ever ;  and,  for  default  of  such  issue  of  my 
said  son  and  daughter,  Jarman  and  Elizabeth  Patrick,  then  I  give 
*and  devise  the  said  premises  unto  and  to  the  use  of  my  said  son  r^nr^o 
Thomas  Patrick,  his  heirs  and  assigns  for  ever."  '- 

The  testator  died  on  4th  July,  1792,  without  having  in  anywise  altered 
or  revoked  his  said  will,  leaving  the  said^Dandisson  Coates,  and  testator's 
wife,  Esther,  his  son  and  daughter,  Jarman  and  Elizabeth  Patrick,  and 
his  son,  Thomas  Patrick,  him  surviving. 

The  testator's  widow  is  long  since  dead.  The  testator's  son,  Jarman 
Patrick,  mentioned  in  his  said  will,  married  after  his  father's  death,  and 
has  had  seven  children.  The  eldest  of  these  children,  Jarman  Patrick, 
was  bom  the  14th  June,  1807,  and  is  the  lessor  of  the  plaintiff.  The 
second  child,  Francis  Patrick,  w')8  born  the  11th  September,  1808,  and 
died  January  1st,  1809.  ihe  third  child,  Thomas  Patrick,  was  born 
the  Slst  October,  1809,  and  is  still  living.  The  fourth  child  was  born 
the  18th  October,  1811,  and  died  the  next  day.  The  fifth  child,  James 
Jarman  Patrick,  was  born  the  21st  March,  1818,  and  died  in  North 
America,  during  his  father's  lifetime,  intestate,  leaving  a  widow,  one 
son,  and  two  daughters,  all  of  whom  are  still  living.  The  sixth  child, 
Francis  Elizabeth  Patrick,  was  born  the  7th  June,  1816,  and  died 
during  her  father's  lifetime,  intestate,  and  unmarried,  the  2d  November, 
1839.  The  seventh  child,  Louisa  Elizabeth  Patrick,  was  bom  the  11th 
Febraary,  1824,  and  died  intestate  and  unmarried,  in  her  father's  life- 
time, the  14th  October,  1842. 

The  said  Jarman  Patrick,  the  son  of  the  testator,  by  his  will  bearing 
date  the  17th  day  of  November,  1846,  and  duly  executed  and  attested, 
gSTc  and  devised  all  and  every  his  real  estate,  &c.,  unto  the  defendant, 
James  Boyle,  and  another  trustee,  upon  certain  tmsts  not  material  to 
this  case.  On  the  27th  February,  1847,  the  *said  Jarman  Patrick,  r^-tnA 
the  son,  died,  without  having  in  anywise  altered  or  revoked  his  ^ 
said^l. 

The  said  first  testator's  daughter,  Elizabeth  Patrick,  mentioned  in  his 
said  will,  married,  after  her  father's  death,  the  Reverend  James  Boyle ; 
and  she  and  her  husband  are  the  defendants  in  this  action.  They  have 
had  thirteen  children ;  of  whom  three  have  died  under  the  age  of  twenty- 
one  years,  intestate  and  unmarried,  and  the  other  ten  are  still  living. 

By  the  first  demise  the  lessor  of  the  plaintiff  claims  five-fourteenths 
in  the  lands  in  question,  on  the  supposition  that  Mrs.  Boyle  is,  under 
the  will  of  Jarman  Patrick,  the  first  testator,  tenant  for  life  of  ono 
moiety,  and  that  the  children  of  Jarman  Patrick,  the  son  of  the  first 
testator  after  the  death  of  their  father,  take  the  other  moiety  as  tenants 
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in  common  in  fee ;  and  that  the  lessor  of  the  plaintiff  takes,  as  heir, 
the  estate  of  his  four  brothers  and  sisters  who  have  died  without  having 
issue.  By  the  second  demise  the  lessor  of  the  plaintiff  claims  three- 
fourteenths  on  the  same  supposition,  except  that  he  may  take  the  estate 
of  those  two  of  his  brothers  and  sisters  only  who  died  before  the  1st 
January,  1834.(a)  By  the  third  demise  he  claims  one-fourteenth  only 
on  the  same  supposition,  except  that  he  may  be  entitled  to  his  own 
share  alone,  and  not  to  that  of  any  of  his  brothers  and  sisters.  By  the 
fourth,  fifth,  and  sixth  demises  the  lessor  of  the  plaintiff  claims  respect- 
ively five  fortieths,  three  fortieths,  and  one  fortieth  parts  of  the  lands 
in  question,  on  the  supposition  that  Mrs.  Royle  is  tenant  for  life  of  one 
moiety,  and  that  her  children,  together  with  the  children  of  Jarman 
Patrick,  the  son,  take  the  other  moiety  J9^  capitaj  as  tenants  in  common 
^-^-^  in  fee,  and  that  the  lessor  of  the  *plaintiff  may  be  entitled  to 

-*  the  share  of  either  his  four  brothers  and  sisters  who  are  dead, 
or  to  the  share  of  the  two  only  who  died  before  the  1st  January,  1834, 
together  with  his  own,  or  to  his  own  share  alone.  The  seventh  demise 
is  for  one-fourth,  which  would  be  the  lessor  of  the  plaintiff's  share,  if  he 
and  his  brother,  the  only  two  of  their  father  Jarman  Patrick's  children 
living  at  the  time  of  his  death,  take  his  moiety.  The  eighth  demise  is 
for  one  twenty-fourth  part,  which  would  be  the  lessor  of  the  plaintiff's 
share,  if  the  moiety  of  Jarman  Patrick,  the  son  of  the  first  testator,  is 
to  be  divided  amongst  the  ten  children  of  Mrs.  Royle,  as  well  as  the 
two  children  of  Jarman  Patrick,  the  son,  who  were  living  at  the  time 
of  his  death.  The  ninth  demise  is  for  one-sixth,  which  is  the  lessor 
of  the  plaintiff's  share,  if  the  children  of  Jarman  Patrick,  the  son  of 
the  first  testator,  after  his  death,  take  their  father's  moiety,  as  tenants 
in  common  in  tail,  with  cross  remainders  between  them.  The  tenth 
demise  is  for  one  twenty-sixth,  which  is  the  lessor  of  the  plaintiff's  share, 
if  the  children  both  of  Mrs.  Royle  and  of  Jarman  Patrick,  the  son, 
upon  his  death,  take  Jarman  Patrick's  moiety  as  tenants  in  common  in 
tail,  with  cross  remainders  between  them.  Under  the  eleventh,  twelfth, 
and  thirteenth  demises,  the  lessor  of  the  plaintiff  elaims  five  twentieth 
parts,  three  twentieth  parts,  and  one  twentieth  part,  respectively,  on 
the  supposition  that,  upon  Jarman  Patrick  the  son's  death,  tke  whole 
estate, 'including  both  moieties,  was  to  be  divided  amongst  the  children 
of  both  families,  as  tenants  in  common  in  fee,  and  that  the  lessor  of  the 
plaintiff  may  be  entitled  to  the  share  of  either  his  four  brothers  and 
sisters  who  are  dead,  or  to  the  share  of  the  two  only  who  died  before 
^lORl  ^^  ^^^  January,  1884,  together  with  his  own  share,  or  to  *his 

-*  own  share  alone.  The  fourteenth  demise  is  for  one-thirteenth, 
which  is  the  lessor  of  the  plaintiff's  share,  if  the  childreYi  of  both  fami- 
lies take  the  whole  estate  on  the  death  of  Jarman  Patrick,  the  son  of 
said  testator,  as  tenants  in  common  in  tail,  with  cross  remainders  between 

(a)  See  Stat  8  A  4  W.  4^,  c.  106,  n.  6, 11. 
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them.  And  the  last  demise  is  for  one-twelfth,  which  is  the  share  that 
the  lessor  of  the  plaintiff  is  entitled  to  recover,  if  all  the  children  of 
both  families  living  at  the  time  of  the  death  of  Jarman  Patrick,  the  son 
of  the  first  testator,  take  the  whole  estate  on  his  death. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  Does  Mrs.  Ro;le,  under  the  will  of  Jarman  Patrick,  the  first 
testator,  take,  after  the  death  of  Jarman  Patrick  the  son,  an  estate  for 
life  in  both  moieties  of  the  lands  in  question  7 

And,  secondly,  If  Mrs.  Royle  does  not  take  an  estate  for  life  in  both 
moieties  of  the  lands  in  question  after  the  death  of  Jarman  Patrick  the 
8on,  does  the  lessor  of  the  plaintiff,  in  the  events  which  have  happened, 
take  any,  and,  if  any,  what,  share  and  interest  in  the  lands  in  question  ? 

If  the  Court  should  be  of  opinion  that  Mrs.  Royle,  after  the  death  of 
Jarman  Patrick  the  son,  took  an  estate  for  life  in  both  moieties  of  the 
lands  in  question,  or  that  the  lessor  of  the  plaintiff  on  any  other  ground 
is  not  entitled  to  succeed  in  this  action  of  ejectment,  then  the  lessor  of 
the  plaintiff  agrees  that  a  judgment  shall  and  may  be  entered  against 
him  of  nolle  prosequi,  immediately  after  the  decision  of  this  case,  or 
otherwise  as  the  Court  shall  think  fit.  But,  if  the  Court  shall  be  of 
opinion  that  the  lessor  of  the  plaintiff  is  entitled,  in  the  events  which 
have  happened,  to  some  share  and  '^'interest  in  the  lands  in  ques-  p«i  a^ 
tion,  then  the  parties  agree  that  judgment  shall  be  entered  for  ^ 
the  lessor  of  the  plaintiff  by  confession  for  that  share  and  interest  in 
the  lands  to  which  he  is  entitled  in  the  opinion  of  the  Court,  and  upon 
whichever  demise  the  Court  shall  think  fit,  and  that  judgment  shall  be 
entered  for  the  defendants  by  nolle  prosequi  upon  the  other  demises,  or 
otherwise  as  the  Court  shall  think  fit. 

The  case  was  argued  in  Hilary  vacation  1848.(a) 

McUinSj  for  the  plaintiff. — The  effect  of  the  devise  in  question  is  to 
give  the  estate  to  Jarman  and  Elizabeth,  as  tenants  in  common,  for  life, 
with  remainder  in  fee,  as  to  the  moiety  of  each,  to  the  children  of  each. 
For  the  defendants  it  will  be  argued  that  the  effect  is,  that,  on  the  death 
of  eidier  tenant  for  life,  the  moiety  of  the  deceased  passes  to  the  sur- 
vivor for  life ;  and  that,  on  the  decease  of  the  survivor,  the  whole  is 
divisible  among  the  children  of  both,  per  capita  and  not  per  stirpes. 
The  construction  contended  for  by  the  defendants  cannot  be  correct ; 
for  the  remainder  is  limited  on  the  death  of  ^^  either  of  them*'  to  the 
children  c^of  my  son  and  daughter  Jarman  and  Elizabeth  Patrick 
respectively.''  The  language  of  this  clause  is  to  be  read  distributively 
throughout  with  reference  to  the  two  families.  The  general  rule  is,  that, 
when  once  the  distribution  among  distinct  families  has  begun  to  operate, 
the  same  distribution  should  be  carried  out  to  the  end.  The  construc- 
tion in  favour  of  distribution  per  stirpes  was  adopted  in  Taniere  v,  Pearkes, 

(a)  Febnufj  10th.    Before  LoVd  Dkkuaw,  C.  J.,  PAmsoVy  Colbridos,  and  Wiqbtvah,  Je. 
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*1081  ^  ^™'  *  ^**  ^^^'  "^^^^  ^'  *^^^^°>  *  ^®*^-  2^^'  ^°^  ^  •'^^^ 
-■  kins,  1  Collyer,  365,  Willes  v,  Douglas,  10  Beav.  47,  and  Arrow 

V.  Mellish,  1  De  Gex  &  Smale,  355.  Yet  in  those  cases  there  were  no 
-  distributive  words,  as  in  the  present  case,  with  reference  either  to  the 
deaths  of  the  life  tenants  or  to  the  limitations  over.  So  in  Pery  v. 
White,  2  Gowp.  777,  Lord  Mansfield's  judgment  is  founded  upon 
expressions  as  being  equivalent  to  the  very  expression  of  distribution 
whiph  occurs  here,  viz.,  "respectively."  He  says:  "Then  follows," 
(after  a  devise  to  sisters  and  niece  as  tenants  in  common)  "  <  the  re* 
mainder  to  their  sons  successively'  in  tail.  What  is  the  meaning  of  the 
expression  <  their  sons  V  It  is  impossible  to  construe  it  otherwise  than 
<  respectively,'  that  is,  remainder  of  the  share  of  the  sister  dying,  to  her 
sons  successively,  remainder  to  her  daughters,  as  coparceners ;  and  then 
the  reversion  to  the  right  heirs :  that  is,  the  reversion  of  the  share  of 
the  several  tenants  for  life  and  their  issue  respectively."  Malcolm  v. 
Martin,  3  Bro.  Ch.  Ga.  50,  seems  opposed  to  the  current  of  decisions : 
but  it  is  distinguishable ;  for  the  remainder  over  was  limited  after  the 
termination  of  both  the  life  interests,  and  not  of  "  either,"  as  here. 
Pearce  v.  Edmeaded,  3  Y.  &  Goll.  (Exch.  in  Eq.)  246,t  is  distinguish- 
able in  the  same  manner.  Smith  v.  Streatfield,  1  Mer.  358,  was  a 
decision  on  petition  merely:  but  it  seems  that  the  decision  would  have 
been  otherwise,  if  the  word  "  respectively,"  on  which  Sir  W.  Grant 
laid  great  stress,  could  have  been  supplied. 

ffodgson,  contrd,. — The  true  construction  of  this  devise  is,  th&t,  on 
4^1 0Q1  *'^^^™^^'^  death,  his  sister  Elizabeth  took  his  *moiety  for  life,  by 
^  way  of  cross  remainder  or  survivorship ;  and  that,  on  her  death, 
her  children  and  the  children  of  Jarman  will  take  the  whole  per  capita 
,  and  not  per  stirpes.  It  is  not  unreasonable  to  adopt  this  construction, 
as  best  effectuating  the  devisor's  intention ;  and  the  construction  sug- 
gested for  the  plaintiff  requires  a  perversion  of  some  terms  in  the  devise, 
and  also  the  interpolation  of  other  terms.  In  the  first  place,  the  plain- 
tiff requires  "either  of  them"  to  be  read  "each  of  them,"  for  which 
there  is  no  authority ;  and  then,  after  those  words,  to  interpolate  the 
words  "as  to  the  moiety  of  each."  The  construction  suggested  by  the 
defendants  takes  no  estate  away  from  the  children  of  Jarman,  but 
merely  postpones  the  time  of  its  enjoyment.  Wherever  it  appears  to  be 
the  testator's  intention  that  the  whole  of  his  estate  shall  go  over  together, 
upon  the  failure  of  issue  of  even  more  than  two  tenants  in  common, 
cross  remainders  will  be  implied  between  them  in  the  mean  time,  to 
effectuate  that  intent;  Doe  dem.  Gorges  v.  Webb,  1  Taunt.  234.  Here 
such  intention  is  distinctly  expressed:  "and,  for  default  of  such  issue 
of  my  said  son  and  daughter,  Jarman  and  Elizabeth  Patrick,  then  I  give 
and  devise  the  said  premises  unto  and  to  the  use  of  my  said  son,  Thomas 
Patrick,  his  heirs  and  assigns  for  ever;"  that  is,  for  default  of  issue  of 
both  son  and  daughter;  for  the  word  "respectively"  is  not  found  in  this 
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part  of  the  devise,  and  the  whole  estate  is  to  go  over.  This  obviously 
leads  to  the  construction  that,  after  the  decease  of  the  survivor  of  the 
tenants  for  life,  the  estate  should  go  per  capita.  The  distribution  is  not 
to  take  place  *until  the  decease  of  both;  and  there  is  no  diffi-  r^-^nr^ 
cnlty  in  holding,  in  such  cases,  that  between  tenants  for  life  who  ^ 
are  also  tenants  in  common  there  is  a  benefit  of  survivorship ;  Doe  dem. 
Borwell  v.  Abey,  1  M.  &  S.  428,  Ashley  v.  Ashley,  6  Sim.  358.  The 
division  of  the  property  is  made  into  two  because  the  devisor  had  in 
view  two  children ;  but  the  children  of  the  two  families  may  take  per 
capita  notwithstanding;  Lady  Lincoln  v.  Pelham,  10  Yes.  166,  Barnes  ' 
V.  Patch,  8  Yes.'  604,  Cunningham  v.  Murray,  1  De  Oex  &  Smale,  366. 
[WiGHTMAK,  J. — Something  is  to  go  over  on  the  death  of  «<  either 
of  them."  The  words  "of  either"  may  create  a  diflSculty ;  but  still  the 
clause  cannot  be  read  <<on  the  death  of  each,  as  to  the  moiety  of  each."* 
The  general  rule  is  that,  «<  where  a  gift  is  to  the  children  of  several 
persons,  whether  it  be  to  the  children  of  A.  and  B.,  or  to  the  children 
of  A.  and  the  children  of  B.,  they  take  per  capita,  not  per  stirpes ;'" 
2  Jarman  on  Wills,  111.  Malcolm  v.  Martin,  3  Bro.  Ch.  Ca.  50,  and 
Pearce  v.  Edmeades,  3  Y.  &;  Coll.  (Exch.  in  Eq.)  246,t  are  authorities 
for  the  application  of  this  rule  to  the  present  case. 

MaltMj  in  reply. — ^In  Doe  dem.  Borwell  v.  Abey  the  words  were 
((from  and  after  the  respective  deceases  of  my  said  three  sisters  and 
the  decease  of  the  survivor  of  them ;"  and  the  latter  words,  as  to  ^  the 
decease  of  the  survivor,"  explain  the  judgment;  for  Lord  Ellenborough 
there  observes :  <<  That  is  the  time,  and  it  is  not  before  that  time,  when 
the  remainder  over  is  to  take  effect.  Now,  unless  the  sisters  take  by 
*siirvivorship,  what  is  to  become  of  the  respective  portions  of  the  r^y^^ 
estate  in  the  interval  ?"  Our.  adv.  vulU      '- 

Lord  Denmak,'  0.  J.,  now  delivered  the  judgment  of  the  Court. 

The  questions  in  this  cause  arise  upon  devises  contained  in  a  will 
made  in  June,  1792,  by  which  the  testator  devised  lands  to  a  trustee  in 
fee,  in  trust  (subject  to  events  which  did  not  arise)  for  his  son  Jarman 
and  his  daughter  Elizabeth  for  their  respective  natural  lives,  equally  to 
be  divided  between  them  share  and  share  alike ;  remainder,  in  trust  to 
preserve  contingent  remainders ;  <<  and  from  and  after  the  decease  of 
them,  or  either  ofihem^  to  the  use"  "  of  all  and  every  the  children  of" 
his  ((said  son  and  daughter  reipectivelyj  both  male  and  female^and  their 
respective  heirs  and  assigns,  to  be  equally  divided  among  them,  share 
and  share  alike,  as  tenants  in  common  and  not  as  joint-tenants;  and,' 
if  there  shall  be  only  one  such  child  of"  his  <<said  son  and  daughter 
Jarman  and  Elizabeth,"  to  the  use  of  such  child  in  fee;  and,  for  default 
of  such  issue  of  his  said  son  and  daughter,  then  over  to  his  son  Thomas 
in  fee. 

The  lessor  of  the  plaintiff  is  the  eldest  son  and  heir  at  law  of  Jarman 
the  son.    And  he  contends,  in  the  first  place,  that  his  father  was,  under 
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this  devise,  tenant  in  common  for  life  with  his  aunt  Elizabeth  (now 
Elizabeth  Royle  and  one  of  th^  defendants),  and  that,  upon  the  death 
of  his  father,  a  moiety  passed  to  himself  and  his  brothers  and  sisters ; 
and .  in  what  proportions  will  be  to  be  considered  hereafter.  The  de- 
*'\'\9r\  ^^^^^^^  contend  that  the  remainder  takes  no  effect  until  the 
-■  *death  of  Elizabeth,  and  that  they  in  her  right  are  entitled  to 
retain  possession  of  the  entirety;  either  by  sunriyorship,  or  implied 
cross  remainder. 

Looking  at  the  words  of  the  devise  to  Jarman  and  Elizabeth  by  them^ 
selves,  it  could  not  be  contended  that  they  did  not  create  in  them  a 
tenancy  in  common :  the  devise  is  to  themj  and  their  respective  assigns, 
for  the  term  of  their  respective  natural  lives,  equally  to  be  divided 
between  them,  share  and  share  alike.  In  Pearce  v,  Edmeades,  8  Y.  & 
Coll.  (Exch.  in  Eq.)  252t  (a  case  much  relied  on  by  the  counsel  for 
the  defendants),  Lord  Abinger  very  borrectly  says  that  "  it  has  been 
settled  by  a  series  of  decisions,  that  the  words  « respectively  in  equal 
shares,'  when  not  controlled  by  other  words  in  a  will,  shall  be  taken  to 
indicate  the  nature  of  an  estate  or  interest  bequeathed,  and  shall  con- 
stitute a  tenancy  in  common."  The  question  then  will  be  here,  whether 
the  subsequent  words  control  the  natural  meaning  of  those  which  in- 
dicate the  nature  of  the  estate,  or  furnish  any  ground  for  implying  a 
cross-remainder.  Instead  of  doing  either,  they  appear  to  us  to  have  a 
strong  bearing  in  the  opposite  direction.  The  remainder  expressed  is 
to  take  effect,  not  simply  on  the  decease  of  Jarman  and  Elizabeth,  but 
the  decease  of  either  of  them.  Suppose  these  last  words  had  stood  alone, 
would  it  not  have  been  clear  that,  upon  the  death  of  either  of  the  tenants 
for  life,  something  was  to  pass  to  those  in  remainder,  whoever  they  mi^iht 
be ;  and,  coupling  these  words  with  those  which  create  the  tenancy  for 
life,  what  could  that  have  been  but  the  moiety  of  the  deceased  tenant 

*1 1  ^1  ^^^  ^^^^  •  ■'^"''  ^^  *^**  ^^^'^  ^*^®  ^^^"^  *^^  supposing  the  words 
-*  to  stand  alone,  why  are  these  not  to  have  the  same  effect  with 
the  actual  context,  seeing  that  such  meaning  is  no  way  inconsistent  with 
that  of  the  context ;  and  that,  unless  they  retain  this  meaning,  we  can 
give  them  none,  but  must  strike  them  out  of  the  will  ? 

It  is  to  be  observed  that  in  the  case  of  Pearce  v.  Edmeades,  3  Y.  & 
Coll.  (Exch.  in  Eq.)  246,t  the  words  "  or  either  of  them"  were  wanting ; 
which  alone  sufficiently  distinguishes  that  case  from  this ;  but  there  were, 
besides,  other  circumstances  not  to  be  found  in  this  case,  on  which  Lord 
Abinger's 'judgment  proceeded.. 

The  case  also  of  Malcolm  i;.  Martin,  3  Bro.  Ch.  Ca.  50,  is  distinguish- 
able from  this ;  the  bequest  was  of  the  interest  of  1500Z.  to  the  children 
of  J.  O.  deceased,  and  the  children  of  L.  deceased,  to  be  equally  divided 
between  them ;  and  at  their  decease  the  same  (t.  e,  the  15002.)  to  be 
divided  between  the  grandchildren  of  each,  J.  G.  and  L.  There  were 
at  the  decease  of  the  testator  no  children  of  J.  G. ;  only  grandchildren 
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by  two  children  deceased ;  but  there  were  three  children  of  L.  Lord 
Alyaklet  thought  it  clear  that  the  grandchildren  of  J.  6.  could  take 
nothing  till  after  the  decease  of  all  the  children  of  L.,  and,  perhaps, 
rightly,  though  the  decision  has  been  questioned.  For  there  were  two 
things  bequeathed  separately,  the  interest  and  the  pirincipal ;  and  the 
bequests  were  to  two  classes,  the  interest  to  children,  and,  after  their 
decease  (not  saying  «  or  decease  of  either  or  any  of  them"),  the  princi-  « 
pal  to  grandchildren.  Each  subject  of  bequest  was  to  be  divided  wh^n 
the  bequest  took  effect  in  possession;  and  '''each  person  who  took  r^H-tA 
under  it  was  to  fill  a  particular  description ;  as  to  the  interest,  ^ 
the  taker  must  be  a  child ;  as  to  the  principal,  the  taker  must  be  a  grand- 
child; a  child  had  no  claim  to  principal,  a  grandchild  none  to  interest. 
And  there  was,  therefore,  strong  reason  for  saying  that  there  could  be 
no  division  of  principal  between  children  and  grandchildren ;  in  other 
words,  that  the  division  could  not  be  made  till  all  the  children  were 
dead. 

Removing  these  cases  out  of  the  way,  and  giving  to  the  language  of 
the  devise  its  natural  meaning,  we  think  it  clear  that  Jarman's  moiety 
went  over  upon  his  decease.  And  this  will  entitle  the  plaintiff  to 
judgment  for  something,  and  brings  us  to  the  remaining  question  in  the 
case. 

The  words  to  be  construed  are,  <«  to  the  use"  **  of  all  and  every  the 
children  of  my  said  son  and  daughter"  ^'xespectively,  both  male  and 
female,  and  their"  <<  respective  heirs  and  assigns,  to  be  equally  divided 
among  them,  share  and  share  alike,  as  tenants  in  common  and  not  as 
joint  tenants."  And,  having  decided  that  Jarman  and  Elizabeth  were 
tenants  in  common,  and  that  the  moiety  of  Jarman  went  over  on  his 
decease,  and  passed  away  entirely  from  Elizabeth,  there  seems  not  the 
least  reason  for  holding  that  her  children  should  in  her  lifetime  take  as 
purchasers  any  part  in  that  share  of  the  property ;  and,  unless  they 
took  it  then,  it  is  clear  that  they  would  not  take  it  at  all. 

The  remainder  is  to  the  children  of  the  son  and  daughter  respectively  ; 
and  in  Pery  v.  White,  2  Cowp.  777,  Lord  Mansfield  construed  that 
word  as  having  the  effect  of  dividing  between  children  of  tenants  for 
life  in  classes:  *the  word  did  not  occur  therd;  but  he  thought  it  r^ci-ir 
must  be  supplied,  and  then  he  gave  it  that  effect.  .    ^ 

We  may  therefore  dismiss  the  children  of  Elizabeth  from  our  consi- 
deration. Then,  as  to  Jarman's  children,  the  case  finds  tjiat  he  had 
none  when  the  testator  died,  but  that  afterwards  seven  were  born  to  him. 
Four  of  these  died  in  his  lifetime  without  issue  or  will ;  one  died,  leav- 
ing issue.  We  take  it  to  be  a  clear  rule,  where  there  is  a  limitation 
with  a  remainder  to  several  persons  not  in  esse,  though  that  will  vest  as 
to  the  whole  in  the  first  of  those  persons  who  come  in  esse,  it  will  be 
subject  to  devesting  for  the  proportions  of  any  others  who  may  come 
in  esse  before  the  particular  estate  determines;  Doe  dem.  Comber- 
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bach  V.  Perryn,  8  T.  R.  484,  Right  dem.  Shortridge  v.  Greber,  5  B.  & 
G.  866  (E.  G.  L.  R.  vol.  11).  The  remainder  being  in  fee,  the  shares 
^of  those  who  died  without  issue  or  will,  will  of  course  descend  to  the 
heir  at  law.  Of  these  two  died  respectively  in  1809  and  1811,  two  in 
1839  and  1842,  all  in  the  lifetime  of  Jarman,  the  father.  The  lessor 
of  the  plaintiff  as  eldest  brother  would  inherit  the  shares  of  the  two 
former,  and  the  father  of  the  two  latter. 

The  lessor  of  the  plaintiff,  therefore,  is  entitled  to  recover  three-four- 
teenths, his  own  share  and  the  share  of  the  two  children  who  died  before 
the  Ist  January,  1884,  when  stat.  8  &  4  W.  4,  c.  106,(a)  came  into  ope- 
ration. The  shar^  of  the  two  children  dying  in  1839  and  1842,  it  was 
not  disputed,  would  pass  by  Jarman's  will  made  in  1846. 

Judgment  for  the  lessor  of  the  plaintiff,  accordingly .(&) 


(a)  SectioiiB  6, 11. 


{h)  Reported  bj  H.  Davisoii,  Beq. 


It  is  a  settled  principle  of  eonstanetion  that 
any  words  will  be  taken  hold  of  which  indicate 
an  intention  to  create  a  tenancy  in  common. 
Thns,  under  a  devise  of  an  estate  "  to  my  three 
daughters,  Margaret^  EUiabeth,  and  Mary^ 
(Mary's  children  to  take  their  mother's  share), 
it  was  held,  there  was  a  tenancy  in  common 
between  the  two  daughters  and  the  children  of 
the  third,  not  a  Joint  tenancy.  Martin  «.  Smith, 
5  Binn.  16.  Per  G.  J.  Tilohman,  "It  is  with 
good  reason  that  courts  of  Justice  hare  long 
been  disposed  to  lay  hold  of  slight  expressions 
in  order  to  make  a  tenancy  in  common.  I  con- 
fess that  I  fecials  disposition  in  my  own  mind, 
but  it  shall  nerer  influence  me  so  far  as  to  shake 
the  established  rules  of  property.  Where  an 
estate  is  giren  to  several  persons  jointly,  with- 
out any  expressions  indicating  an  intention  that 
it  should  be  divided  among  them,  it  m^  be 
construed  a  Joint  tenan<7.  But  where  it  appears, 
either  by  express  words  or  from  the  nature  of 
the  case,  that  it  was  the  testator's  intent  that 
the  estate  should  be  divided,  it  then  becomes  a 
joint  tenancy :«'  Ibid.  A  devise  of  a  planta- 
tion "  equally  to  my  brother  A.'s  eldest  son  and 
his  heirs,  and  to  my  brother  B.'s  eldest  son  and 


his  heirs,  Jointly  to  be  enjoyed  by  them,  their 
heirs  and  assigns  for  ever,"  makes  a  tenancy 
in  common :  Evans  «.  Brittain,  3  S.  ft  R.  135^ 
Under  a  deed  to  the  grantees  or  anjr  of  ikem,  or 
any  of  their  heirs  and  assigns,  '<  habendum  to 
them,  their  heirs  and  assigns  for  ever,"  the 
grantees  are  tenants  in  common:  Galbndth 
V.  Oalbruth,  8  Serg.  ft  R.  393.  An  estate  to 
«  A.  ft  B.  and  to  their  heirs  and  asrigns,"  Ao. 
hendum  to  "  A.  and  B.,  their  and  each  of  th«r 
heirs  and  assigns  for  ever,"  passes  an  estate  in 
common:  Bambaugh  «.  Bambaugh,  11  Berg, 
ft  R.  191.  A  devise  of  land  to  several  brothers 
"according  to  quantity  and  quality,  each  takin|; 
possession  of  his  part  when  he  comes  of  age  ; 
but  if  one  or  more  of  them  should  die  before 
they  come  of  age,  then  their  part  to  be  equally 
divided  among  the  survivors,"  was  held  to 
create  an  estate  in  common :  Harrison  v.  Botts, 
4  Bibb,  420.  Land  devised  to  be  equaUy  divided 
constitutes  the  devisees  tenants  in  common: 
Briscoe  V.  M'Gee,  2  J.  J.  Marsh.  370.  In  gene- 
ral, however,  in  most  of  the  United  States  either 
Joint  tenant  is  entirely  abolished  or  the  right 
of  survivorship,  except  where  it  is  otherwisa 
expressly  provided,  or  in  trust  estates. 
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The  QUEEN  v.  The  Churchwardens  and  Orerseera  of  the  Town-  ^^^  -  » 
ship  of  LONGWOOD.  •-  ^^° 

97  eertain  loeal  aeU  Commifsionen  were  anthorised  to  porohaBe  landB,  and  oonstiiiot  reMrroiriy 
and  laj  down  pipes  for  the  purpose  of  Bapplying  the  town  and  neighbourhood  of  H.  in  the 
township  of  H.  with  water.  They  were  empowered  to  divert  the  water  from  springs  in  a 
township,  L.,  adjoining  H. ;  and,  by  way  of  compensation  to  eertain  mill  owners  in  L.  who  had 
prerioosly  nsed  the  said  springs,  they  were  required  to  eonstruot  one  reservoir  in  L.,  and  to  im- 
pound therein  snffioient  water  for  the  ose  of  snoh  mill  owners.  Water  was  to  be  supplied  to 
the  premises  of  sueh  inhabitants  of  the  town  and  neighbourhood  of  H.  as  might  desire  it,  at 
Mrtain  rents  tarying  with  the  raok  rents  of  the  premises.  The  Commissioners  were  authorised 
to  Sorrow  money  on  the  secori^  of  their  works  and  water-rents.  All  the  money  raised  by 
them  waa  to  be  appHed  to  the  pnrposet  of  their  aets;  and,  as  soon  as  all  mortgage  debts 
ihould  have  been  paid  oil^  the  water-rents  were  to  be  rednoed,  so  that  the  proceeds  should 
only  eorer  the  current  expenses  of  executing  the  powers  of  their  acts.  Under  these  powers 
the  CommissionerB  borrowed  money,  and  constructed  two  reserroirs,  one  for  the  supply  of 
water  to  H.,  and  the  other  as  a  compensation  reserroir  to  the  mill  owners  in  L.,  and  laid  down 
pipes  for  conveying  water  to  the  inhabitants  of  H.,  and  received  the  prescribed  water-rents, 
which  had  been  always  applied  to  the  purposes  of  their  acts.  The  Commissioners  were  bound 
to  ftuniflh  water  gratis  in  case  of  fire;  and  for  watering  the  streets,  at  Id,  per  100  gallons. 
Held,  that  neither  of  the  reservoirs  was  exempted  from  poor  rate  as  property  occupied  solely  for 
public  porpoMSL  ^ 

Ok  appeal,  to  the  Quarter  Sessions  for  the  West  Biding  of  YorkshirOi 
by  the  clerk  to  the  Commissioners  of  the  Huddersfield  water-works, 
against  a  rate  for  relief  of  the  poor  of  the  township  of  Longwood,  in 
the  parish  of  Haddersfield,  in  the  said  county,  whereby  the  said  Com- 
missioners were  rated  as  the  occupiers  of  land  in  that  township,  the 
Sessions  allowed  the  appeal,  and  amended  the  rate  as  after  mentioned, 
subject  to  the  opinion  of  this  Court  upon  the  following  case.  * 

The  said  Commissioners  are  occupiers  of  the  above-mentioned  land, 
which  was  purchased  under  and  by  virtue  of  stat.  7  &  8  G.  4,  c.  Izxxiv. 
(local  and  personal,  public),  <<  for  supplying  with  water  the  town  and 
neighbourhood  of  Huddersfield,  in  the  West  Riding  of  the  county  of 
York."  This  act,  and  also  another  act,  8  &;  9  Vict,  c  Ixx.  (local  and 
personal,  public),  <<  to  alter,  '''enlarge,  and  amend  an  act  for  sup-  r^i^i^ 
plying  widi  water  the  town  and  neighbourhood  of  Huddersfield,  *- 
m  the  West  Riding,"  &c.,  accompanied  and  were  to  be  considered  as 
fonning  part  of  the  case.     The  Sessions  found  the  following  facts. 

After  the  passing  of  the  said  act  7  &;  8  G.  4,  and  before  the  passing 
of  die  said  act  8  &  9  Vict.,  two  reservoirs,  one  for  the  supply  of  water 
to  the  town  of  Huddersfield,  and  the  other  as  a  compensation  reservoir 
to  prevent  injury  to  certain  owners  and  occupiers  of  mills  in  Longwood, 
were  constructed  on  part  of  the  said  land  so  purchased  and  occupied  by 
the  said  Commissioners,  of  the  dimensions,  in  the  manner,  under  the 
powers  and  provisions,  and  subject  to  the  conditions  and  restrictions, 
contained  in  stat.  7  &  8  G.  4,  c.  Izxxiv. ;  and  which  said  two  reservoirs 
have  respectively  been  used,  ever  since  their  construction,  until  the 
passing  of  the  above-mentioned  act  8  &  9  Vict.  c.  Izz.,  in  manner,  and 
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subject  to  the  conditions  and  restrictions,  and  in  strict  conformity  with 
the  provisions  mentioned  and  contained  in  stat.  7  &  8  6.  4,  c.  Ixxziv., 
and,  since  the  passing  of  stat.  8  &  9  Vict.  c.  Izx.,  in  manner,  and  sub- 
ject to  the  conditions  and  restrictions,  and  in  strict  conformity  with  the 
provisions  mentioned  and  contained  in  both  the  above-mentioned  statutes, 
as  far  as  the  same  respectively  were  applicable.  The  Commissioners 
appointed  under  the  above  acts  have  borrowed,  under  the  powers  there- 
by given  to  them,  money  amounting  to  20,000Z.,  and  have  laid  down 
pipes  and  other  conveniences  for  conveying  water  to  the  township  of 
Huddersfield,  by  means  of  which  a  constant  and  ample  supply  of  water 
has  been  and  is  provided  under  the  said  acts  to  that  township.  The 
*115)1  '''Commissioners  have  received  the  rents  which  by  their  said  acts 

-'  they  have  been  from  time  to  time  entitled  to  demand  for  such 
supply  of  water  to  the  township  of  Huddersfield ;  and  the  Commissioners 
have  from  time  to  time  applied  the  rents  so  received  to  the  purposes  of 
the  said  acts ;  and  the  said  water  rents  have  been  reduced  by  the  Com- 
missioners to  one-half  the  amount  which  was  originally  charged  by  them 
for  such  supply  of  water,  by  authority  of  their  said  acts,  to  the  said 
township  of  Huddersfield.  The  compensation  clauses,  which  were  in- 
serted in  the  said  acts  to  prevent  injury  to  individual  owners  and  occu- 
piers of  mills  in  Longwood,  have  been  strictly  observed  and  fulfilled  by 
the  Commissioners ;  and  the  compensation  reservoir  has  been  made  by 
them  as  aforesaid  for  the  exclusive  use  of  the  said  owners  and  occupiers 
of  mill  property  in  Longwood,  and  has  been  used  by  them  accordingly 
on  part  of  the  land  for  the  occupation  of  which  the  Commissioners  are 
now  sought  to  be  rated ;  by  which  the  said  mill  property  and  the  said 
mill  owners  have  been  protected  from  injury.  The  said  mill  owners, 
obtaining  water  or  deriving  benefit  from  the  said  compensation  reser- 
voir, do  not  pay,  nor  have  they  ever  paid,  any  rent  or  consideration,  in 
money  x>t  otherwise,  to  the  said  Commissioners.  Everything  required 
to  be  done,  observed,  or  performed  by  the  said  Commissioners  by  the 
above  acts  of  parliament  or  either  of  them,  either  for  the  reservation 
of  the  rights  of  the  inhabitants  of  Longwood  or  other  parties  mentioned 
in  the  said  acts  or  either  of  them,  or  for  any  other  purpose,  has  been 
done,  &c.,  by  the 'said  Commissioners.  The  works  bring  no  water  to 
Longwood ;  but  they  detain  water  in  that  township  in  winter ;  and  the 
*11Q1  ^'^PP^y  ^^  water  to  Longwood  has  not  been  *interrupted  since  the 

-'  passing  of  the  above  acts,  or  of  either  of  them.  The  said  owners 
of  mill  property  in  Longwood  have  been  benefited  by  the  works  made 
under  the  said  acts. 

Upon  this  state  of  facts,  the  appellant  submitted  that  the  Commis- 
sioners were  not  liable  to  be  rated  in  respect  of  the  land  occupied  by 
them  as  aforesaid  under  the  said  acts ;  and  the  Sessions  thereupon  allowed 
the  appeal,  and  amended  the  rate  by  striking  out  the  assessment  upon 
the  said  Commissionors,  subject  to  the  opinion  of  this  Court. 
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If  the  Court  sbonld  be  of  opinion  that  the  Commiasioners  were  liable 
to  be  rated  for  the  land  80  occupied  by  them  as  aforesaid,  then  the  order 
of  Sessions  was  to  be  quashed :  but,  if  the  Court  should  be  of  a  contrary 
opinion,  then  the  order  of  Sessions  was  to  be  confirmed.(a) 

*The  case  was  argued  in  Trinity  term,  1848.(5)  ['*'120 

(a)  By  feet  1  of  itet.  7  A  8  G.  4,  o.  Ixxxir.  (local  and  penonal,  pablio),  after  reciting  that  "a 
nfieient  and  constant  supply  of  good  and  wholesome  water  would  be  of  great  advantage  to  the 
ialubitaDta  of  the  town  and  neighbourhood  of  Huddersfield,  within  the  township  and  parish  of 
Hiiddenfteld,"  and  that  such  supply  might  be  obtained  ''from  certain  springs  or  sources  of 
v4tcrcaUed  Kettleton  Hill/'  Ac.  '^  springs,  or  some  of  them,  all  within  the  townships  of  liong- 
voodtod  Lindley  cum  Qnarmby,  in  the  parish  of  Hnddersfleld  aforesaid,"  certain  persons  therein 
Buudp  aad  their  successors,  to  be  elected  in  manner  thereinafter  mentioned,  are  appointed  Com- 
Bisaioaen  for  carrying  the  act  into  execution. 

Sect  21  enacts,  **  That  it  shaU  be  lawful  for  the  said  Commissioners,"  Ac,  "to  make,  complete, 
and  oaiBtain  reserroirs,  aqueducts,  waterworks,  engines,  and  pipes,  and  other  buildings,  erections, 
works,  sad  conTenienees,  at  or  near  to  Spring  Qrove  in  the  township  of  Hnddersfleld,  and  at  or 
Bear  to  Cloogh  Head  in  the  township  of  Longwood,  for  supplying  with  water  by  means  of  such 
wiienrorfcs  the  town  and  neighbourhood  of  Huddersfleld,  within  the  township  and  parish  of 
Hoddexsfleld  aforesaid,  from  the  said  springs  or  sources  of  water,"  Ac;  "and  also  another  reser- 
Toir,  works,  and  conveniences  at  or  near  to  a  certain  place  called  the  Leys  in  the  said  township  of 
LoDfwood,  for  the  purpose  of  supplying  the  owners  and  occupiers  of  certain  mills  and  works 
hereinafter  menUoned  with  water.*^ 

Sect  23,  reeitiag  that  the  owners  and  occupiers  of  certain  mills  within  the  townships  of  Long- 
wood  and  Hnddersfleld  and  Korth  Croslan^  had  been  sunplied  with  water  Arom  many,  of  the 
abore-nentioned  springs,  and  that  they  might  be  prejndicM  by  the  dirersion  of  the  water,  and 
tbttitwBB  reiMaable  that  the  defloieney  which  might  arise  from  such  diversion  "should  be  pro. 
Tided  for  at  the  sole  expense  of  the  said  Commissioners,"  and  that  the  reservoir  thereinbefore 
tathoriied  to  be  made  at  or  near  to  Leys  was  intended  for  the  sole  purpose  of  aflbrding  such  sup- 
ply, enacts,  that  the  Commissioners  shaU,  at  their  own  expense,  previous  to  the  diversion  of  the 
said  water  or  any  part  thereof  from  the  said  springs  or  any  of  them,  make  the  said  reservoir  for 
impounding  and  keeping  water  for  the  use,  benefit,  and  advantage  of  the  owners  and  oocupiert 
of  the  said  mills. 

Seet  87  enacts,  That  the  Commissioners  may  borrow  money,  not  exceeding  20,000/.,  on  the 
credit  of  the  works,  and  of  the  water-rents  authorised  by  the  act  to  be  collected. 

Seet  73  enacts,  "That  all  the  money  to  be  raised  by  the  said  Commissioners  by  virtue  of  this 
set  ihall  be  laid  out  and  applied,  in  the  first  place,  for  and  towards  the  payment,  discharge,  and 
tttiafiMtion  of  aU  costs,  charges,  and  expenses,  in  applying  for,  obtaining,  and  passing  this  act, 
and  all  other  expenses  preparatory  and  relating  thereto;  and  all  the  residue  ^d  remainder  of 
such  money  for  and  towards  purchasing  lands  and  grounds,  and  making,  completing,  and  main- 
tsiniflg  the  said  reservoirs,  waterworks,  and  other  works,  and  other  tho  purposes  of  this  act" 

Seet  74  enacts,  "  That  when  and  so  soon  as  the  whole  of  the  principal  moneys  and  interest 
doe  on  any  mortgages  granted  under  the  authority  of  this  act  shaU  have  been  paid  off  and  dis- 
dutrged,  the  said  water-rents  shall  then  be  reduced^  so  that  the  proceeds  thereof  and  therefrom 
ihsll  only  cover  tbe  current  expenses  attending  the  execution  of  the  powers  of  this  act" 

Sect  80  enacts,  "That  such  of  the  inhabitants  of  the  said  town  and  neighbourhood  within  the 
towDihip  and  parish  of  Huddersfield  aforesaid,  or  occupiers  of  housed,  buildings,  or  premises 
within  the  same,  as  shaU  be  desirous  of  having  water  from  the  said  waterworks  laid  into  their 
hovNs,  huUdings,  or  other  premises,"  may,  at  their  own  expense  (with  the  consent  of  owners 
of  premises),  lay  down  pipes  to  communicate  with  the  main  pipes  of  the  Commissioners. 

Sect  81  enacts.  That  the  Commissioners  shaU  supply  the  Inhabitants  and  occupiers  of  houses, 
Ac,  in  any  square,  street,  Ac,  in  the  township  and  parish  of  Hnddersfleld,  with  water  at  renU 
proportioned  to  the  rack-rents  of  the  premises  snppUed,  and  flxes  10/.  as  the  yearly  maximum 
of  sneh  water-rent,  and  provides  that  the  Commissioners  shall  not  "be  obliged  to  fiimlsh  such 
iapply  to  any  inhabitant  or  occupier  for  less  than  12«.  in  any  one  year;"  and  it  provides  also 
"that  the  whole  amount  of  water-rents  in  any  one  year  do  not  (after  payment  of  the  nnnaal 
eipenses)  exceed  seven  and  a  half  per  cent  upon  the  debt  which  shaU  be  owing  by  the  said 
Commissioners." 

Seet  87  ^owides  tha^  in  ease  of  fire,  any  inhabitant  or  other  person  whatsoever  mny  open  any 


(6)  June  7th.    Before  Lord  Dshkan,  C.  J.,  Pattbbox  and  Eble,  Js. 


120     REGINA  V.  OVERSEERS  OF  LONGWOOD.    H.  T.  1849. 

Pa%hley  and  Overendy  in  support  of  the  order  of  Sessions. — ^The  pre- 
I'l^ll  ™^^^^  rated  are  occupied  by  the  '''Commissioners  for  the  exclusiTe 

^  purpose  of  supplying  water  to  the  township  of  Huddersfield.  This 
purpose  is  of  a  public  character ;  and  the  Commissioners,  therefore,  are 
not  rateable.  The  principle  of  exemption  in  such  cases  has  been  re- 
peatedly affirmed  by  the  decisions  of  this  Court  from  Rex  v.  The  Com- 
missioners of  Salters  Load  Sluice,  4  T.  R.  730,  down  to  Regina  v.  The 
Mayor  of  Liverpool,  9  A.  4;  E.  435  (E.  C.  L.  R.  vol.  36).  Rex  v.  The 
Commissioners  for  lighting  Beverley,  6  A.  &  E.  645  (E.  C.  L.  R.  vol.  33), 
is  in  point.  It  is  immaterial  that  Longwood  is  out  of  the  township  of 
Huddersfield;  Regina  v.  Exminster,  12  A.  &;  E.  2  (E,  C.  L.  R.  vol.  40). 
*1221  ^^^  G9^^^  of  Governors  of  the  Poor  of  Bristol  r.  Wait,  5  A.  ft 

J  E.  1  (E.  C.  L.  R.  vol.  31),  and  Regina  v.  Guardians  of  Wallingford 
Union,  10  A.  &  E.  259  (E.  C.  L.  R.  vol.  37),  are  distinguishable  from 
this,  because  the  maintenance  of  the  poor  of  any  particular  district  is  a 
benefit  to  that  district  alone,  and  to  a  particular  class  of  inhabitants 
alone,  namely  the  ratepayers.  Regina  v.  Badcock,  6  Q.  B.  787  (E.  C. 
L.  R.  vol.  51),  is  also  distinguishable  on  the  same  ground  of  limited 
benefit.  But  the  respondeifts  may  urge  a  remark  made  in  that  case,(a) 
('that  in  all  the  first  class"  (that  is,  the  class  of  cases  in  which  it  has 
been  held  that  the  occupation  was  for  public  purposes)  («the  public,  as 
such,  unlimited  by  the  bounds  of  county,  borough,  or  parish,  had  a  sub- 
stantial and  direct  interest  in  the  benefit  which  the  application  of  the 
funds  produced ;  in  the  latter  the  ratepayers,  or  at  most  the  inhabitants 
of  certain  parishes,  were  alone  concerned  in  the  benefit,  direct  or  indi- 
rect." But  the  word  (<  public"  was  understood  in  a  more  extended  sense 
in  The  Mayor,  &c.,  of  Lyme  Regis  v.  Henley,  2  CI.  k  Fin.  331, 352,  S.  C. 
1  New  Ca.  2^2,(6)  and  The  Skinners'  Company  v.  The  Lrish  Society,  12 
CI.  &  Fin.  425, 482 — 484.  In  the  former  case,  Park,  J.,  thus  expressed 
the  opinion  of  the  Judges  to  the  House  of  Lords :  <<  It  may  be  difficult 
to  define  precisely  over  what  quantity  of  land,  or  to  how  large  a  district, 
any  benefit  must  be  extended  in  order  to  render  such  benefit  a  matter 
of  general  and  public  concern ;  but  surely  no  danger  or  inconvenience 

pipe,  Ac,  belonging  to  the  CommisBloners,  and  nse  the  water  to  extinguish  raoli  fire,  withooi 
payment. 

Stat  8  A  9  Viet  o.  Ixx.  (local  and  persona!,  publio),  extends  to  that  aet  the  proTisions  of  ihe 
former  act ;  aathorizes  the  making  of  additional  waterworks,  and,  by  section  18,  requires  that 
the  Commissioners  shall  supply  water  for  watering  the  streets,  Ao.,  **  within  the  said  town  of 
Huddersfield  within  the  township  and  parish  of  Huddersfield  aforesaid,  upon  payment  for  the 
same  in  advance  afler  the  rate  of  one  penny  for  every  one  hundred  gallons  which  may  be  takeo 
for  the  purposes  aforesaid :  provided  always,  that  the  said  Commissioners  shall  not  be  bound  to 
afibrd  such  supply  as  aforesaid  at  any  time  when  the  so  doing  will  prevent  a  full  and  adequate 
supply  to  the  other  tenants  of  the  said  Commissioners,  the  Inhabitants  of  the  said  town  of  Hud- 
dersfield and  its  neighbourhood  within  the  township  and  parish  of  Huddersfield  aforesaid." 

(a)  6  Q.  B.  800. 

(6)  S.  C.  in  Com.  Pleas  (Henly  «.  The  Mayor  of  Lyme),  5  Blag.  91.  In  Q.  B.  on  Error,  The 
Mayor  of  Lyme  v.  Henley,  S  B.  A  Ad.  77  (E.  C.  L.  R.  Tol.  23). 
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can  arise  from  holding  that  it  is  sufficient  if  sach  benefit  extend  to  a  whole 
town  or  borough." 

*HaU  and  Pickeringy  contrll. — Nothing  turns  on  the  question  r^-^ao 
how  much  land  will  satisfy  the  word  <<  public."  It  is  conceded  ^ 
diat  a  public  purpose  may  be  e£fectually  executed  in  a.  limited  district 
raeh  as  a  borough  or  a  township.  But  the  question  is,  whether  the  pur- 
pose for  which  the  Commissioners  occupy  property  in  Longwood  is  of  a 
public  nature  with  reference  to  its  objects.  It  may  be  observed,  how- 
eyer,  in  passing,  that  in  The  Mayor,  &c.,  of  Lyme  Regis  v.  Henley,  2 
CI.  k  Fin.  331,  the  maintenance  of  sea  walls  was  clearly  a  public  pur- 
pose. Even  if  a  quasi  public  benefit  is  derived  from  the  gratuitous  supply 
of  water  to  extinguish  fire,  yet  the  main  object  of  the  act  is  to  supply 
water,  at  a  certain  rent,  to  a  select  class  of  inhabitants,  by  whom  a  pay- 
ment is  made  on  their  own  account,  and  not,  as  in  Regina  v.  The  Com- 
missioners for  lighting  Beverley,  6  A.  &  E.  645  (E.  C.  L.  R.  vol.  83),  on 
account  of  the  public.  The  mere  public  are  not  entitled  to  a  glass  of 
water  without  paying  for  it.  In  Regina  v.  St.  George,  Southwark,  10 
Q.  B.  852  (E.  C.  L.  R.  vol.  59),  Bethlem  Hospital  was  held  not  rateable 
to  the  relief  of  the  poor,  because  the  charity  was  open  to  the  public 
generally.  It  is  to  be  observed  also  that  the  revenues  of  the  Commis- 
sioners are  partly  applied  in  payment  of  the  interest  due  on  mortgages  \ 
the  occupation  therefore  is,  to  this  extent,  of  the  same  private  and 
beneficial  character  as  if  the  mortgagees  themselves  were  in  possession. 
This  circumstance  is,  indeed,  to  be  found  in  many  similar  cases,,  but  does 
not  appear  to  have  been  distinctly  noticed  except  in  Regina  v.  The 
Blaekfriars'  Bridge  Company,  9  A.  &;  E.  828  (E.  C.  L.  R.  vol.  36)^ 
where  Littlsdale,  J.,  held  the  case  «<  not  distinguishable  from  that  of 
a  private  person,  who  '''builds  a  bridge  on  his  land  for  the  public  r^^-io^ 
benefit,  and,  in  order  to  reimburse  himself  the  expense  of  the  ^ 
work,  procures  an  act  of  parliament  to  enable  him  to  take  toll  for  that 
purpose."  In  Bex  v.  The  Trustees  of  Qreat  Dover  Street  Road,  5  A. 
&  E.  692  (E.  C.  L.  R.  vol.  31),  the  trustees  were  held  not  rateable  in 
respect  of  tolls  taken  on  a  road  made  under  a  local  act :  but  this  was  by 
reason  of  the  express  exemption  in  the  General  Turnpike  Act,  3  G.  4, 
c.  126,  s.  51.  Regina  v.  Badcock,  6  Q.  B.  787  (K  a  L.  R.  vol.  51), 
very  fully  illustrates  the  principle  on  which  the  earlier  cases«were  decided, 
and  b  itself  an  authority,  generally,  in  favour  of  the  respondents. 

Cur.  adv.  vulU 

Lord  Dbnman,  C.  J.,  in  this  term  (January  SOth),  delivered  the  judg- 
ment of  the  Court. 

The  question  is,  whether  the  reservoirs  and  premises  occupied  in 
Longwood  for  the  purpose  of  supplying  water  to  certain  premises  in  the 
township  of  Huddersfield  are  exempted  from  rateability  on  the  ground 
that  the  occupiers  are  merely  trustees  for  the  public.  As  the  statutes 
from  which  the  Commissioners  derive  their  right  of  occupation  do  not 

voi-  xin. — ^11 
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allow  to  them  any  individual  profit  or  benefit,  there  is  the  semblance  of. 
a  ground  for  claiming  this  exemption :  but,  when  the  purposes  are  con- 
sidered for  which  those  statutes  were  obtained,  this  semblance  disappears, 
and  the  property  is  found  to  be  rateable. 

The  main  purpose  is  the  supply  of  water  to  that  portion  of  the  inhabit- 
ants of  a  particular  township  that  will  pay  not  less  than  twelve  shillings 
*19'^1  P®^  annum  for  it.  *A  further  purpose  is  the  prevention  of  fire 
■'  in  the  same  township ;  the  benefit  from  which  is  confined  princi- 
pally to  the  owners  of  combustible  property  therein.  There  are  no 
decisions  that  purposes  analogous  to  these  are  public ;  and  Regina  v. 
Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51),  is  a  decision  to  the  contrary. 
If  private  speculators  had  invested  capital  for  the  supply  of  water  at  a 
profit,  and  had  so  become' the  occupiers  of  the  premises  in  question  in 
Longwood,  they  would  have  become  rateable ;  Regina  v.  Overseers  of 
Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59) ;  and  the  money 
paid  for  the  rate  would  be  part  of  the  costs  of  the  supply,  and  would 
fall  on  the  consumer.  The  private  acts  enable  a  portion  of  the  inhabit- 
ants, by  commissioners,  to  obtain  the  supply  without  the  intervention 
of  a  water  company.  But,  as  far  as  respects  the  rights  of  other  town- 
ships, this  portion  of  the  inhabitants,  by  their  commissioners,  stand  in 
the  position  of  an  ordinary  water  company,  and  have  no  greater  right 
to  exempt  from  rateability  a  portion  of  land  in  Longwood,  and  so  to 
obtain  water  at  a  less  cost,  than  such  a  company  would  have  had. 

One  of  the  reservoirs  provides  water  for  the  mills  that  had  rights  in 
the  water  intended  to  be  diverted  for  the  use  of  the  inhabitants ;  and  it 
is  said  to  yield  no  profit,  as  the  mill  owners  pay  nothing.  But  it  is  in 
reality  part  of  the  apparatus  for  obtaining  the  supply.  The  mill  owners 
had  rights  in  the  springs  which  were  wanted  for  the  houses ;  and  the 
purchase  of  those  rights,  or  compensation  for  invading  them,  becomes 
part  of  the  cost  of  the  springs  themselves.  The  compensation  is  made 
by  forming  the  reservoir  in  question  in  Longwood:  *and  that 
township  has  a  right  to  rate  such  reservoir,  together  with  the  rest 
of  the  apparatus  in  that  township  indirectly  contributing  to  produce  the 
value  arising  from  a  supply  of  water  at  the  habitations  of  the  consumers ; 
and  the  amount  of  this  rate  also  ought  ultimately  to  come  from  such 
consumers  in  the  price  they  pay  for  the  water. 

Therefore,  the  order  of  Sessions  must  be  quashed,  and  the  original 
rate  be  confirmed.  Order  of  Sessions  quashed.(a) 

(a)  B«ported  by  H.  DaTiion,  Eiq. 


*126] 
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DOE,  on  the  several  demises  of  WINGROVE  and  Others  v.  NICHOLL, 

Jan.  13. 

iL  wiU  ebarged  tlM  doriied  Und  with  the  paymeiit  of  legaetes.    In  cjeotiiient  brought  againit  the 

derisee  to  dispute  the  will, 
Held  tha^  tixiee  stot.  6  ft  7  Viet  o.  85,  a  legatee  was  a  oompetent  witneie  for  the  defendant 

On  the  trial  of  this  ejectment,  before  Platt,  B.,  at  the  Spring  Assizes 
Tor  Cornwall,  1848,  it  appeared  that  the  defendant  claimed  as  devisee 
ander  a  will  of  William  Bengo,  dated  in  1842.  The  testator  died  seised ; 
iDd  one  of  the  lessors  of  the  plaintiff  was  his  heir  at  law,  and  another 
the  devisee  under  a  will  of  the  same  W.  Bengo,  dated  in  1843 ;  and  it 
was  admitted  that  the  testator  did  in  fact  execute  the  latter  will,  by 
which  he  revoked  the  previous  devise  of  the  land  in  question  to  the 
defendant ;  the  only  question  made  was,  whether,  at  the  time  of  making 
this  second  will,  the  testator  was  compos  mentis  or  not.  The  defendant, 
in  support  of  the  will  of  1842,  called  ^  witness,  who,  on  the  voir  dire, 
stated  that  he  was  a  legatee  under  that  will,  in  which  the  testator  charged 
the  land  with  the  payment  of  legacies.  The  witness  was  "^objected  j.^^  ^,. 
to  as  interested ;  and  the  learned  Judge  objected  to  the  evidence.  ^ 
The  plaintiff  had  a  verdict.  Orowdery  in  the  next  term,  obtained  a  rule 
nisi  for  a  new^  trial  on  the  ground  of  the  improper  rejection  of  this  evi- 
dence, and  also  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence. 

Montagtie  Smith  now  showed  cause.(a)  The  devise  charged  the  land 
with  the  payment  of  the  witness's  legacy,  and  created  in  him  a  lien  upon 
the  land,  like  that  of  a  mortgagee.  Before  stat.  6  &  7  Vict.  c.  85,  he 
would  certainly  have  been  inadmissible ;  Doe  dem.  Cuthbert  v.  Bamford, 
11  A.  &  E.  786  (E.  C.  L.  R.  vol.  89),  Bloor  v.  Davies,  7  M.  &  W.  235.t 
Stat  6  &  7  Vict.  c.  85,  s.  1,  after  enacting  that  every  person  offered  as 
a  witness  on  the  trial  of  any  i^ue,  &c.,  shall  be  admitted,  «  notwith- 
standing that  such  person  may  or  shall  have  an  interest  in  the  matter 
in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question, 
or  injury,  or  of  the  suit,  action,  or  proceeding  in  which  he  is  offered  as 
a  witness,"  adds:  <<  Provided  that  this  act  shall  not  render  competent 
any  party  to  any  suit,  action,  or  proceeding  individually  oamed  in  the 
record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be 
recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose  right 
any  defendant  in  replevin  may  make  cognisance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  may  be  brought  or  defended^ 
either  whoUy  or  in  part.*'  The  present  witness  is  in  the  situation  of  a 
devisee  in  part  under  the  will ;  and  the  action  is  defended  in  part  for 
his  benefit.  [Wightman,  J.  .  The  witness's  title  to  his  legacy  is  not 
decided  by  this  action.  It  may  ultimately  affect  his  interest:  r^^ioQ 
but  the  very  object  of  the  act  was  to  meet  the  case  of  a  witness  '- 

(a)  Before  Lord  DBmcAir,  C.  J..  Pattiboh,  Coleridob,  and  Wiohtmak,  Js. 
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haying  an  interest,  though  not  heing  a  party  to  the  suit.  Pattbson,  J., 
referred  to  Sage  t;.  Robinson,  8  Exch.  142. f]  That  case  is  different ; 
here  the  witness  had  an  interest  in  the  land  sought  to  be  reooTered. 

Orofoder  and  Ball^  contri,  were  stopped  by  the  Court. 

Lord  Denmak. — The  rule  must  be  absolute  for  a  new  trial  on  this 
ground. 

Patteson,  J. — The  action  was  defended  perhaps  mediately  for  the 
witness's  benefit;  but  not  on  his  immediate  behalf. 

OoLBRiBOE  and  Wiohtmak,  Js.,  concurred. 

Rule  absolute.(a) 

(a)  Reported  hj  0.  Blaokboni,  Eaq. 
See  the  next  oue. 


The  following  case  may  conyeniently  be  introduced  here. 
COLOMBINE  V.  PENHALL  and  Another.    IFeb.  26,  1850.] 

In  an  action  brought  against  assignees  in  banhmptey  to  try  the  Talidity  of  the  taX,  ereditofs 
of  the  banknipty  whether  they  hare  or  hare  not  proved,  are  competent  witnesses  in  support 
of  the  flat,  by  stat  6  ft  7  Vict  o.  85,  s.  1. 

Assumpsit  for  money  had  and  received.  Plea :  Non  assumpsit.  Issue 
thereon. 

On  the  trial,  before  Lord  Dekmak,  C.  J.,  at  the  sittings  in  Middle- 
sex after  Hilary  term,  1849,  it  appeared  that  the  action  was  brought, 
*12Q1  "°^®^  *^  order  of  Bruce,  V.  C,  *to  try  the  validity  of  a  fiat  in 
-'  bankruptcy  against  the  plaintiff.  The  defendants  were  the  as* 
signees.  Notice  was  given  of  plaintiff's  intention  to  dispute  the  peti- 
tioning creditor's  debt,  trading,  and  act  of  bankruptcy.  The  defendants 
called  witnesses  to  the  trading  who  were  creditors  of  the  plaintiff,  and 
one  of  whom  had  proved  against  the  estate,  (a)  They  were  objected  to 
as  incompetent  by  reason  of  interest :  but  stat.  6  &  7  Vict.  c.  85,  s.  l,(i) 
was  cited  in  answer ;  and  the  Lord  Chief  Justice  permitted  them  to  be 
examined.    Verdict  for  defendants. 

Sir  J.  JerviSj  Attorney-Geiieral,  in  the  ensuing  Easter  term,  moved 
for  a  new  trial  on  account  of  the  reception  of  this  evidence.  He  cited 
Belcher  v.  Brake,  2  Car.  &;  K.  658  (E.  C.  L.  R.  vol.  61),  where  Wildb, 
C.  J.,  in  an  action  by  assignees,  rejected  a  creditor  called  on  behalf  of  the 
plaintiffs,  saying :  <«  A  creditor  under  the  fiat  must  be  considered  *  a 
person  on  whose  immediate  and  individual  behalf  the  action  has  been 
brought;  he  is  therefore  not  rendered  competent  by  that  act"  (6  &  7 
Vict.  c.  85) !  also  Clark  v.  Bell,  12  Jurist,  421.(c)  A  rule  nisi  was  granted. 

In  Hilary  term,  1850,(d) 

« 

(a)  See  p.  140,  post 

(6)  The  words  of  the  material  clause  are  set  out  in  the  preeeding  easoi  p.  127. 
(e)  Exch.  Easter  T.  1848. 

{d)  January  23d.  Before  Parssov,  Coliridos,  and  Bblb,  Js.  Lord  DnmcAK,  C.  J.,  was 
Absent  on  aooonnt  of  iU  health. 
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Chcanben^  BagUjfj  and  Ltish  showed  cause. — ^First,  even  before  the 
late  act,  this  evidence  would  have  been  admissible.  Li  Williams  v.  Ste- 
vens, 2  Gamp.  300,  801,  Lord  Ellenbobough  allowed  a  creditor  who 
Iiad  not  proved  to  give  ^evidence  in  support  of  the  commission ;  ^^^  „^ 
though  he  considered  such  a  party  incompetent  to  increase  the  ^ 
fond  oat  of  which  he  might  receive  a  dividend :  and,  in  a  note  to  that 
case,  authorities  are  cited,  showing  that  the  objection  was  formerly  held 
to  turn  upon  the  creditor's  interest  in  respect  of  his  debt;  and  that,  if 
divested  of  that  interest,  he  was  deemed  competent.  In  Adams  v.  Mai- 
kin,  3  Camp.  584,  543,(a)  Oibbs,  C.  J.,  held  that  a  creditor,  though 
he  had  not  proved,  could  not  give  evidence  to  support  the  commission, 
because  he  was  interested  in  procuring  a  distribution  of  the  effects  imder 
the  bankruptcy  law.  But  that  is  a  decision  at  variance  with  almost  all 
the  other  authorities.  A  creditor  is  not  necessarily  interested  in  uphold- 
ing  the  commission.  Crooke  v.  Edwards,  2  Stark.  N.  P.  C.  802  (E.  C. 
L  R.  vol.  3),  is  to  the  same  effect  as  Adams  v,  Malkin,  and  subject  to 
the  same  remark.  [Pattbson,  J. — ^Lord  Ellenbobough  there  over- 
ruled himself.]  In  such  cases,  non  constat  that  the  creditor  will  ever 
have  an  interest  under  the  bankruptcy ;  and  there  may  be  a  divisible 
fund,  available  to  him,  without.  Possibly  the  individual  might  obtain 
a  larger  sum  in  the  pound  without  a  commission  than  after  the  expenses 
of  that  proceeding  had  been  incurred.  [Colbridob,  J. — The  commis- 
sion puts  real  property  within  his  reach.]  Where  the  commission  is  not 
disputed,  and  the  only  question  is,  whether  a  debt  for  which  the  assignees 
are  suing  be  due  or  not,  the  witness  who  is  a  creditor  may,  prim&  facie, 
be  supporting  his  own  interest :  here  that  is  not  so.  The  interest  to 
disqualify  must  be  certain  and  direct :  <<  the  legal  consequence  of  the 
verdict  must  be  such  as  necessarily  to  affect  the  interests  of  the  witness ;" 
Thomas  *v.  Bird,  9  M.  &  W.  68,t  per  Lord  Abingeb.  In  that  j.^- g- 
case,  the  action  being  trespass  for  taking  goods,  a  plea  that  they  '- 
were  the  goods  of  defendant  and  another  as  administrators  was  supported 
hj  the  evidence  of  a  party  entitled  to  a  distributive  share  as  next  of 
liu :  and  the  witness  was  held  competent  without  a  release,  because, 
though  <(  the  verdict  might  practically  affect"  her  interests,  <<  and  pro- 
bably would,"  it  did  not  <<  necessarily  follow  that  it  would.  Nothing 
would  be  legally  determined  by  it,  so  as  to  affect  the  rights  of  the  next 
of  kin,  as  to  the  goods,  the  subject  of  the  action,  being  part  of  the  effects 
•of  the  deceased,  to  be  accounted  for  by  the  administrators."  [Eble, 
J.— The  next  of  kin  would  only  have  an  interest  failing  any  claim  on 
the  part  of  creditors.]  The  doctrine,  that  the  disqualifying  interest 
must  be  direct  and  immediate,  is  enforced  by  the  judgments  of  Lord 
Coitbnham  and  Lord  Bbougham  in  Willox  v.  Farrell,  1  Ho.  Lords 
Cases,  93.  In  Tardley  v.  Arnold,  10  M.  &  ^.  141,t  an  intestate's 
widow  was  held  incompetent  to  give  evidence  against  a  claim  upon  the 

(a)  S.  a,  M  MiOkia  V.  Adami,  3  Bom,  28,  82. 

H 
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estate ;  bat  her  interest  in  defeating  the  claim  iras  a  direct  and  imme- 
diate interest  in  the  whole  residue :  the  case  coffered  ia  that  respect  from 
Thomas  v.  Bird. 

Secondly,  the  evidence  is  at  all  events  admissible  under  stat.  6  &  7 
Vict.  c.  85,  s.  1.  In  Belcher  v.  Brake,  2  Car.  &  K.  658  (E.  C.  L.  K 
vol.  61),  which  was  cited  to  the  contrary  in  moving  for  the  present  rule, 
no  reasons  are  stated  for  the  view  taken  by  the  Lord  Chief  Jnstice ;  and 
there  was  no  occasion  to  contest  the  ruling,  as  the  plaintiffs,  against 
whom  it  was,  gained  the  verdict.  Pollock,  C.  B.,  in  Udal  v,  Walton, 
*1  ^21  ^^  ^*  *'  ^'  264,t  allowed  a  bankrupt  to  prove  the  *petitioning 

-*  creditor's  debt;  and  the  Court  of  Exchequer  approved  of  his 
ruling.  The  reason  of  that  decision  applies  to  a  creditor.  And  a  pre- 
cisely similar  ruling,  by  Cresswbll,  J.,  was  sanctioned  by  the  Court 
of  Common  Pleas  in  Groom  v.  Watson,  8  Com.  B.  217  (E.  C.  L.  R.  vol. 
65).  The  only  ground  on  which  the  enabling  clause  of  the  statute  could 
be  deemed  inapplicable  to  a  creditor  called  as  a  witness  by  assignees  to 
support  the  commission  is,  that  the  action  is  (as  the  proviso  expresses 
it)  brought  in  his  « immediate  and  individual  behalf."  But  that  is  not 
the  case  with  a  creditor,  at  any  rate,  who  has  not  proved.  The  verdict 
in  favour  of  the  assignees  does  not  of  itself  place  any  disputed  matter 
within  his  reach:  their  title  being  confirmed,  he  must  still  go  before  the 
Commissioners  and  prove;  and  the  benefit  he  may  expect  under  the 
commission  depends  upon  the  contingency  of  assets  being  got  in.  The 
assignees  may  have  other  actions  to  bring  for  the  purpose  of  recovering 
them.  Sage  v.  Robinson,  8  Exch.  142,t  one  of  the  last  cases  under 
the  statute,  shows  that,  if  the  interest  be  collateral  only,  the  benefit  to 
the  witness  not  flowing  directly  from  the  decision  of  the  cause,  the  pro- 
viso does  not  attach.  The  witness  there  had  agreed  to  indemnify  the 
defendant  against  loss  by  the  action.  Alderson,  B.,  said:  «<When 
the  interest  arises  out  of  a  bargain,  how  can  it  be  said  to  be  immediate  ? 
The  bargain  is  intermediate.  In  the  case  of  ejectment  the  interest  is 
immediate,  because  the  effect  of  the  judgment  is  to  turn  the  party  called 
as  a  witness  out  of  possession ;  here  the  judgment  has  no  effect  on  the 
witness."  And  Pollock,  C.  B.,  said :  <«  Whenever  the  witness  would, 
*1  ^^1  ^^^^^  ^^^  ^'^  ^^^'  htkYe  been  rendered  ^competent  by  a  release, 

-'  he  is  now  competent  without  one;  that  I  consider  a  good  test." 
Declarations  of  the  creditors  in  the  present  case  would  not  have  been 
evidence  against  the  assignees.  Again :  Holrotd,  J.,  observes,  in  % 
Morgan  v.  Pryor,  2  B.  &  C.  14,  18  (E.  C.  L.  R.  vol.  9) :  "  The  general 
rule  is,  that  a  witness  is  competent  unless  interested  in  the  event  of  the 
suit ;  and  the  criterion  as  to  that  is,  whether  the  verdict  can  be  given  in 
evidence,  either  for  or  against  him,  in  any  other  proceeding."  Another 
test  is  furnished  by  Hill  v.  Eitching,  3  Com.  B.  299  (E.  C.  L.  R.  vol. 
54),  where  the  plaintiff  sued,  as  a  ship-broker,  for  commission,  and  called 
a  witness,  Cramond,  who  stated  that  he  ^«  should  receive  half  the  com- 
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missioii  firom  the  plaintiff,  if  he  recovered,  pursuant  to  an  agreement  with 
the  plaintiff  to  that  effect,  and  the  custom  amongst  brokers/'  Tindal, 
C.  J.,  said  there :  <<  Gramond,  though  he  claims  a  moiety  of  the  com- 
mission, under  a  separate  and  distinct  agreement  with  the  plaintiff,  has 
no  right  to  lay  hia  hand  upon  any  portion  of  the  money  to  be  recovered 
in  this  action."  Maule,  J.,  said :  <<  Gramond  was  no  party  to  the 
contract  with  the  defendant :  he,  therefore,  could  have  no  right  to  sue 
either  alone  or  jointly  with  Hill.  He  is  not  necessarily,  nor  do  I  think 
he  could  properly  be,  a  party  to  the  record."  «<  The  meaning  of  the 
proviso"  (in  stat.  6  &  7  Vict.  c.  85,  s,  1)  <«  is,  that  no  person  who  is 
the  formal  plaintiff  on  the  record,  shall  be  called  as  a  witness,  nor  any 
person  who,  though  not  the  formal  plaintiff,  is  yet  substantially  so.  For 
instance,  suppose  a  man  assigns  a  bond,  and  sues  the  obligor  on  behalf 
of  the  assignee,  the  latter  would  be  a  person  in  whose  immediate  and 
iDdiridual  behalf  the  action  was  brought,  and  therefore  not  an  admis- 
sible witness.  Here,  ^Gramond  does  not  employ  Hill  to  bring  rm^cM 
the  action,  nor  is  it  brought  on  his  behalf.  It  may  be  that  Hill  '- 
may  decline  to  pay  him  a  moiety  of  the  commission  when  he  has  re- 
covered it."  And  Gbbsswell,  J.,  added :  •«  Under  the  circumstances, 
DO  action  could  have  been  maintained  against  the  defendant,  either  by 
Cramond  alone,  or  by  Hill  and  Gramond  jointly.  The  fact  of  Gramond 
hopbg  to  get  a  moiety  of  the  sum  that  may  be  recovered  by  Hill  does 
not  make  this  an  action  brought  wholly  or  i&  part  on  his  immediate  and 
individual  behalf."  The  present  action  is  clearly  not  the  action  of  the 
creditors  who  have  not  proved;  and  those  who  have  are  not  in  the  situation 
of  a  person  on  whose  behalf  a  nominal  party  to  the  record  is  appearing. 
"  Immediate"  must  be  construed  in  a  strict  sense,  and  as  excluding  the 
intervention  of  new  means  or  a  new  party.  In  the  case  of  a  creditor, 
having  or  not  having  proved,  many  things  are  intermediate  between 
a  verdict  for  the  assignees  and  a  beneficial  distribution.  In  Hart  v. 
Stephens,  6  Q.  B.  987  (E.  G.  L.  B.  vol.  51),  an  action  on  a  promissory 
note  by  the  administrator  of  a  married  woman  whose  husband  had  not 
reduced  the  note  into  possession  during  her  life,  the  husband  was  con- 
sidered to  be  without  doubt  a  competent  witness  for  the  plaintiff  to  prove 
payment  of  interest  on  the  note  <<  notwithstanding  his  possible  benefit 
from  his  wife's  estate."  [GoLSBiDOEy  J.,  mentioned  Scott  v.  Pascall,  2 
Phaiips's  Bep.  890.]  Sinclair  v.  Sinclair,  18  M.  &:  W.  640,t  is  a  still 
stronger  decision.  There  a  prochein  amy,  though  plaintiff  on  the  record, 
&nd  so  liable  to  the  costs,  was  held  admissible  as  a  vritness  under  stat. 
6  &  7  Vict.  c.  85.  And  this  Gourt  has  lately  held  a  prochein  ^^^  ^^ 
amy  ^competent,  in  Melhuish  v.  Gollier.(a)  In  Needham  v.  Law,  '- 
12  M.  &  W.  560,t  an  action  of  assumpsit  against  the  public  officer  of  a 

(a)  UIcIl  T.,  November  8d,  1S49.  The  Oonrt  refused  to  gnnt  a  rule  nisi  for  a  new  trial  on 
thii  objection  to  eompeteney,  bat  granted  the  rale  on  other  grounds.  The  case  was  finally  decided 
b  Trinity  ▼aeation,  1860. 
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banking  company,  before  the  passing  of  stat.  6  &;  7  Vict.  c.  85,  the 
Court  of  Exchequer  hdd  that  a  person  who  had  been  a  member  when 
the  contract  was  supposed  to  have  been  made,  but  had  ceased  to  be  so, 
was  a  good  witness  for  the  defence,  his  interest  being  too  remote  to  dis- 
qualify. Doe  dem.  Wingrove  v.  Nicholl,  ant&,  p.  126,  is  an  instance, 
since  the  statute,  of  the  distinction  between  an  action  brought  on  the  wit- 
ness's behalf,  and  an  action  merely  tending  to  his  benefit.  In  Atkinson 
V.  Foster,  1  Com.  B.  712  (E.  C.  L.  R.  vol.  50),  an  action  on  a  charter- 
party,  a  part  owner  of  the  ship,  not  sued,  was  held  a  competent  witness 
(under  the  late  act,  if  not  independently  of  it)  for  the  defendant,  the 
other  part  owner.  In  Clark  t;.  Bell,  12  Jurist,  421,(a)  cited  in  moving 
for  the  present  rule,  the  plaintiff  was  suing,  virtually,  on  behalf  of  a 
joint-stock  company,  of  whom  the  witness  rejected  was  one. 

Sir  J.  Jervis^  Attorney-General,  and  Joieph  Brotanj  contr4. — ^Pirst, 
independently  of  stat.  6  &  7  Vict.  c.  85,  the  witnesses  were  inadmissi- 
ble. The  defeat  of  this  action  will  increase,  or  save  from  diminution, 
a  fund  in  which,  if  it  is  ascertained  to  be  the  property  of  the  assignees, 
the  witnesses  have  an  immediate  interest  The  case  may  be  considered 
as  if  a  sum  of  ten  thousand  pounds  were  in  dispute,  and  an  individual 
witness  the  only  creditor.  Williams  t;.  Stevens,  2  Camp.  801,  is  overruled 
*1^81  ^^  *Adams  v.  Malkin,  8  Camp.  543  ;{b)  the  decision  there  agrees 
^  with  the  opinion  of  ^Lord  Eldon,  C,  in  Ex  parte  Osborne  ;{e) 
and  the  law  is  thus  laid  down  in  1  Phil.  Ev.  96  (9th  ed.,  1843),  where 
the  last-cited  cases  are  referred  to.  *<  The  creditor  of  a  bankrupt  is 
also  interested  in  supporting  the  bankruptcy,  the  effect  of  the  bank- 
ruptcy being  to  appropriate  the  whole  estate  and  effects  of  the  bankrupt 
towards  the  immediate  satisfaction  of  his  creditors.  A  creditor  is,  there- 
fore, an  incompetent  witness  to  support  the  fiat,  and  it  is  immaterial, 
whether  he  has  or  has  not  availed  himself  of  the  right  of  proving  under 
the  bankruptcy.'*  The  argument  from  analogy  to  cases  decided  before 
the  statute  is  against  the  competency.  (They  then  reviewed  the  cases, 
referred  to  on  the  other  side,  of  Thomas  v.  Bird,  9  M.  &  W.  68,t  Yard- 
ley  V.  Arnold,  10  M.  &:  W.  141,t  and  Willox  v.  Farrell,  1  Ho.  Lords 
Cases,  93 ;  and  cited  Baker  v.  Tyrwhitt,  4  Camp.  27,  where  a  residuary 
legatee  was  held  incompetent  to  give  evidence  for  the  plaintiff  in  an 
action  of  debt  brought  by  the  executrix,  even  after  executing  a  release 
of  the  particular  debt.  No  decision  having  "been  pronounced  on  this 
branch  of  the  argument,  a  further  report  of  it  is  thought  unnecessary.) 

Secondly,  under  the  late  statute  the  witnesses  were  still  incompetent 
No  difiiculty  arises  on  the  words  <<  individual  behalf:"  they  were  intro- 
duced to  distinguish  the  case  of  persons  forming  part  of  an  aggregate 

(a)  Exch.  Eagter  T.  1848. 

(6)  S.  C,  as  Malkin  v.  Adamg,  2  Rom,  32.  The  Attomey-Oeneral  reforred  also  to  a  report  of 
tho  same  case,  printed  from  the  short-hand  writer's  notes,  under  the  direetion  of  Mr.  PhiUp 
Hard.    See  note  (a)  to  Malkin  o.  Adams,  2  Rose,  33. 

(c)  1  Rose,  387.    (And  see  note  to  the  same  ease,  p.  302.)    S.  C.  2  Vei.  A  B.  177. 
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body,  as  parishioners.  But  it  is  argued  that  the  "^word  <<iiDme-  r^-ioiT 
diate"  necessarily  implies  an  instant  result  in  favour  of  the  wit-  '- 
neas:  a  product  which  he  can  touch  at  once.  That,  however,  is  not  so: 
« immediate"  means  only  that  there  is  no  mediate  interposing  party:  and, 
if  the  action  is,  in  that  sense,  on  behalf  of  the  creditors,  immediately 
and  individually,  they  cannot  be  witnesses.  It  has  been  said  that, 
wherever  a  witness  under  the  old  law  could  have  become  competent  by 
a  release,  he  is  competent  under  the  statute  without  one.  But  compe- 
tSDcy  does  not  universally  attend  the  possibility  of  release.  The  assignee 
of  an  obligee  is  not  competent.  It  is  true  he  could  not  release  the  costs; 
bat  that  is  not  the  reason  that  the  release  of  the  interest  is  ineffectual : 
in  Thomas  v.  Bird,  9  M.  &  W.  68,t  the  witness  released  her  interest, 
bat  not  the  costs ;  and  that  was  held  no  objection  to  her  competency. 
An  action  by  trustee  for  cestui  qud  trust  would  be  on  his  <<  immediate 
and  individual  behalf;"  and  he  would  be  inadmissible  under  the  statute; 
yet  he  would  become  competent  by  a  release.  As  to  Sage  v.  Robinson, 
3  Exch.  142,t  the  action  there  was  not  brought  on  behalf  of  the  wit- 
ness: he  had  engaged  to  pay  part  of  the  costs  if  the  plaintiff  lost  the 
cause ;  but  that  was  only  a  collateral  undertaking ;  the  subject-matter 
of  the  suit  was  the  price  of  the  carriage.  In  Hill  v.  Kitching,  3  Com* 
B.  299  (E.  G.  L.  B.  vol.  54),  the  witness  was  entitled  to  his  half  com- 
mission from  the  plaintiff  whether  the  action  succeeded  or  not :  he  had 
a  nearer  prospect  of  obtaining  it  in  the  former  event ;  but  the  verdict 
did  not  enable  him  to  do  so.  Hart  v.  Stephens,  6  Q.  B.*937  (E.  G.  L. 
R.  vol.  51),  may  appear  to  be  a  stronger  case ;  but  there  the  interest 
of  the  ^witness  (the  intestate's  husband)  was  contingent  only,  de-  r^ioo 
pending  upon  the  sufficiency  of  the  separate  estate  to  pay  more  ^ 
than  the  debts  chargeable  on  it.  Patteson,  J.,  said  :{a)  (<The  creditors 
of  the  wife,  dum  sola,  would  have  their  remedy  against  her  separate 
estate.  Suppose  the  husband  had  taken  out  administration,  could  he 
have  sued  in  his  own  name  for  her  debts  contracted  dum  sola  ?  If  the 
creditor  sued  the  present  plaintiff  for  such  debts,  would  it  not  be  a  de- 
vastavit to  pay  the  money  recovered  on^  this  note  to  the  husband  ?" 
Therefore  no  inmiediate  or  individual  interest  of  the  husband  appeared. 
The  quantum  of  interest  in  such  cases  is  not  materiail ;  but  it  must  be 
direct.  Needham  v.  Law,  12  M.  &  W.  560,t  is  a  similar  case,  in  prin- 
ciple, to  Hart  V.  Stephens,  6  Q.  B.  937  (E.  G.  L.  R..  vol.  51) :  the  wit- 
ness could  have  no  immediate  interest  until  proceedings  against  the 
existing  shareholders  should  prove  unproductive.(i)  In  Udal  v.  Walton, 
14  M.  k  W.  254,t  the  objection  at  the  trial  was  grounded  on  publio 
policy ;  and  little  if  any  reliance  was  placed  on  disqualification  by  rea- 
son of  interest.     Belcher  v.  Brake,  2  Garr.  &  E.  658  (E.  G.  L.  R.  vol. 

(a)  S  Q.  B.  939. 

(6)  Stat  7  G.  4,  e.  4S,  I.  18. 

VOL.  xin.— 12  H  2 
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51),  is  expressly  in  point  ;(a)  and  Clark  v.  Bell,  12  Jnrist,  421,(6)  is  at 
east  an  analogous  decision. 

Looking  to  the  statute  itself,  the  question  is,  on  whose  behalf  the 
action  is  brought:  and  here  it  is  evidently  on  that  of  the  creditors, 
represented  by  the  assignees.  [Goleridgb,  J. — In  the  present  case,  if 
*1  ^Ql  ^^^  plaintiff  succeeds  he  is  responsible  to  the  witness,  who  *i8  his 
-*  creditor;  if  the  assignees  succeed,  the  witness  has  his  claim  upon 
the  fund.]  That  would  put  the  question  upon  the  ground  of  indifference, 
as  before  the  statute.  [Golbridoe,  J. — ^It  may  show  that  the  action  is 
not,  virtually,  on  the  witness's  immediate  and  individual  behalf.  Erlb, 
J. — By  the  plaintiff's  recovery,  however,  the  witness  would  lose  the 
benefit  of  recourse  to  a  specific  fund.]  If  the  assignees  succeed,  there 
is  something  upon  which  the  creditors  have  a  direct  claim:  if  the  fund  in 
dispute  rests  with  the  debtor,  there  jemains,  indeed,  a  right  as  against 
him,  but  there  is  no  claim  available  in  rem.  And  the  question  does  not 
turn  merely  upon  interest,  but  upon  the  «<  behalf  in  which  the  action  is 
brought.  In  that  respect  the  case  does  not  substantially  differ  from  the 
case  of  trustee  and  cestui  que  trust.  In  Nowell  v.  Davies,  5  B.  &  Ad. 
868  (E.  G.  L.  R.  vol.  27),  a  legatee  was  held  competent  to  give  evidence 
for  the  executors  in  an  action  for  money  alleged  to  be  due  from  them 
out  of  the  testator's  funds :  but  it  may  be  questioned  whether  that  decision 
would  now  be  supported.(c)  [Erle,  J. — There  it  did  not  appear  whe- 
ther or  not  the  estate  was  sufficient  to  pay  more  than  the  debt,  if  re- 
covered.] The  ruling  seems  to  have  proceeded  mainly  on  the  authority 
of  Paull  V,  Brown,  6  Esp.  N.  P.  C.  34,  which  was,  at  least,  a  very  dif- 
ferent case  from  the  present,  as  the  witness  deemed  competent  was  an 
ordinary  creditor  of  an  intestate^  not  a  creditor  under  a  commission  of 
bankruptcy.  In  Doe  dem.  Wingrove  v.  Nicholl,  antS,  p.  126,  a  devise 
of  land  being  impeached  on  the  ground  that  the  devisor,  when  he  made 
it,  was  unsound  in  mind,  a  witness  was  called  to  establish  a  prior  will 
devising  the  land  in  question,  charged  with  legacies,  and  bequeathing 
4'1401  P^^B^^^^^y  '''also;  and  the  witness,  though  a  legatee  under  this 
-'  will,  was  held  competent.  But  there  the  interest  was  clearly  not 
sufficient  to  disqualify ;  for  the  will,  though  held  insufficient  in  this  Court 
as  a  devise  of  realty,  might  have  been  upheld  by  the  Ecclesiastical  Gourt 
as  a  will  of  personalty,  and  the  decision  in  this  Gourt  would  not  have 
affected  the  legatee  unless  the  personal  property  had  been  found  deficient, 
and  a  claim  had  been  made  to  have  the  legacies  satisfied  out  of  the  realty. 
[Erle,  J. — The  real  property  was  no  more  than  a  guarantee.]  The 
admissibility  of  a  bankrupt  has  no  bearing  on  the  case  of  a  creditor :  the 
bankrupt's  interest,  in  surplus  or  in  allowance,  depends  on  too  many 

{a)  After  the  dose  of  the  argnment,  Johnson  v.  Graham  waa  mentioned,  in  wfaioh  ease  (aa  waa 
•tated  by  Lu$h)  Pollock,  0.  B.,  at  the  Maidstone  Summer  Assises,  1848,  held  the  petitioning 
creditor  an  admissible  witness  in  support  of  the  fiat 

(h)  Eich.  Easter  T.  1848. 

(e)  See  Bloor  «.  Davies)  7  M.  A  W.  236.t 
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contingenoies  to  be  immediate.  The  creditor's  remedy  against  the  as- 
certained fond  is  direct :  and,  if  he  has  to  enforce  it  through  the  mediom 
of  a  Court  of  Bankruptcy,  the  interest  is  not  therefore  more  remote  than 
that  of  a  cestui  que  trust,  who  may  be  obliged  to  sue  in  equity. 

Our.  €uiv.  vtut. 

In  the  ensuing  vacation,  February  26th,  judgment  was  giyen  by  Pat- 
TSSOH,  J^  discharging  the  rule ;  but  the  judgment  proceeded  on  the 
assumption  that  no  creditor  had  proved.  It  was  afterwards  stated  that 
evidence  had  been  given  of  proof  made  by  one  creditor  ;(a)  and  the  judg- 
ment was  therefore  reserved  for  further  consideration.  And  in  the  next 
term,  April  22d,  1850,  the  judgment  was  again  delivered,  with  some 
slight  alteration,  as  follows. 

*Patteson,  J. — ^This  was  an  action  for  money  had  and  received, 
brought  by  the  plaintiff  against  the  defendants,  who  are  assignees 
under  a  fiat  in  bankruptcy  issued  against  the  plaintiff,  to  try  the  validity 
of  that  fiat.  Witnesses  were  called  for  the  defendants,  who  are  credit- 
ors of  the  plaintiff.  The  question  is,  whether  the  witnesses  are  admissi- 
ble, either  at  common  law  or  under  Lord  Dbnman'b  Act,  6  &;  7  Vict, 
e.  85. 

We  will  consider  the  effect  of  that  act  first. 

The  assignees  of  a  bankrupt  are  undoubtedly  trustees  for  the  benefit 
of  the  creditors  who  have  proved  their  debts ;  and  on  that  ground  it 
appears  that  in  Belcher  v.  Brake,  2  Car.  &:  E.  658  (E.  C.  L.  R.  vol.  61), 
it  was  held  by  Lord  Chief  Justice  Wilde,  in  an  action  by  assignees  of 
a  bankrupt  to  recover  a  sum  paid  to  the  defendant  by  way  of  fraudulent 
preference,  that  a  creditor  must  be  considered  as  a  person  «<  in  whose 
immediate  and  individual  behalf  "  the  action  was  brought,  although  the 
contrary  is  said  to  have  been  held  by  Lord  Chief  Baron  Pollock. 
There  the  money  to  be  received  in  the  action  would  increase  the  fund 
diyisible  among  the  creditors,  and  the  action  might  well  be  considered 
as  brought  on  their  immediate  and  individual  behalf.  So  in  the  case  of 
Clark  V.  Bell,  12  Jurist,  421,(6)  where  the  action  was  on  a  note  made  to 
the  plaintiff  as  a  trustee  for  a  joint  stock  Company,  the  same  doctrine 
was  laid  down.  In  both  cases  the  party  in  the  cause  and  the  witness 
stood  in  the  relation  to  each  other  of  trustee  and  cestui  que  trust,  at  the 
time  of  the  trial,  in  respect  of  the  very  subject-matter  sought  to  be  re- 
covered. Here  it  did  not  appear  at  the  trial  that  any  of  the  creditors 
examined  had  proved  "^their  debts,  though  we  have  since  been  in-  r^^i^o 
formed  that* one  or  more  had,  and,  so,  that  the  general  relation  ^ 
of  trustee  and  cestui  que  trust  existed.  Strictly,  we  cannot  notice  this 
fact :  and,  if  we  assume  from  the  absence  of  proof  of  the  fact  that  the 
witnesses  had  not  proved  their  debts,  we  should  be  clearly  of  opinion 

(a)  Aftenrards,  and  before  the  final  delirery  of  jndgmenty  the  Attomey-Oeneral  stated  that» 
illhoagli  one  witness  had  in  &ot  prored,  the  oironmstanoe  had  not  been  adTerted  to  as  a  ground 
of  objecUon  at  the  triaL 

(&)  Sxeh.  Eaiter  T.  1848. 
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npon  that  ground  that  they  were  not  within  the  proviso  of  the  statute. 
Taking  it,  however,  for  the  sake  of  the  argument,  that  they  had  proved, 
still  the  action  is  brought  by  the  bankrupt  against  the  assignees  for  acts 
done  by  them,  as  the  plaintiff  alleges,  without  any  lawful  authority,  the 
supposed  authority  not  being  in  any  respect  derived  from  the  witnesses, 
and  they  being  entire  strangers  to  the  acts  done,  and  in  no  way  answer- 
able in  costs  or  otherwise*  There  may  have  been  a  strong  bias  on  their 
minds,  and  a  wish  to  support  the  fiat  as  likely  to  be  beneficial  to  them ; 
but  it  seems  difficult  to  say  that,  under  such  circumstances,  this  action 
was  defended  on  their  immediate  and  individual  behalf.  Other  cases 
were  cited  on  the  argument ;  but  they  do  not  materially  assist  us  in  con- 
struing the  act  of  parliament  in  question.  That  act  was  meant  to  render 
interested  witnesses  competent  unless  they  come  within  the  terms  of  the 
proviso  in  the  act,  the  only  one  of  which  at  all  bearing  on  this  case  is 
that  of  an  action  brought  or  defended  in  the  «<  immediate  and  individual 
behalf,"  « either  wholly  or  in  part,"  of  the  witness :  and  we  are  of 
opinion  that  this  action  cannot  be  said  to  be  so  defended. 

It  is  unnecessary,  therefore,  to  determine  whether  the  witness,  under 
the  circumstances,  would  or  would  not  have  been  competent  at  common 
law.  Rule  discharged. 


*148]  *OSTLER  v.  COOKE  and  Others.    Jan.  16. 

L  loeal  dndoAge  act  enated  the  lords  or  ladiei  of  three  MBaon,  or  In  hii  or  their  abioDee 
their  agents  appointed  in  writing  under  theif  hands,  commissioners  for  executing  the  act.  The 
act  authorised  the  commissioners  to  take  lands  for  the  purposes  of  the  drainage,  and  contained 
clauses  for  that  purpose  to  the  same  effect  as  those  contained  in  the  Lands  Clauses  Consolida- 
tion Aot  (8  A  0  VicL  c.  18)subsequentlj  passed. 

The  three  lords  of  the  manors,  by  writing  under  their  hands  respectiTely,  appointed  the  defend- 
ants their  agents.  The  defendants  acted  as  commissioners,  and  required  to  take  for  the  pur- 
poses of  the  aot»  8  acres  1  rood  25  perches  of  the  plaintiff's  land.  They  gare  plaintiff  a  no- 
tice In  writing  describing  by  metes  and  bounds  the  specific  acres,  roods,  and  perches  required, 
and  contidning  CTcry  particular  required  by  the  act  in  such  a  notice.  The  plaintiff  refused 
to  treat;  and  the  commissioners  thereupon  issued  a  warrant  to  the  sheriff  of  the  oounty  to 
summon  a  juiy  to  assess  the  sum  to  be  paid  to  the  plaintiff  for  the  purchase  of  S  acres  1  rood 
25  perches  of  land  required  for  the  purposes  of  the  aot;  but  the  warrant  did  not  recite  or  refer 
to  the  notice,  and  did  not  describe  specifically  whieh  8  acres  1  rood  25  perches  were  required. 
The  plaintiff  had  200r  acres  of  land  in  the  district  Both  the  notice  and  warrant  were  in  the 
defendants'  names,  as  commissioners. 

4.  jury  were  impanelled,  and  assessed  the  price  of  the  8  acres  1  rood  25  perches  pointed  out  to 
them,  which  were  in  fiMt  the  same  land  specifically  described  in  the  notice.  An  inquisition 
was  drawn  up,  reciting  the  warrant  but  not  the  notice,  and  not  showing  speciffcally  in  respect 
of  which  8  acres  1  rood  25  perches  of  the  plaintiff's  land  the  price  was  assessed.  The  plain - 
tifl^  who  had  throughout  protested  against  the  proceedings,  refiised  to  receive  the  price  so 
assessed.  The  defendants  paid  the  price  into  the  bank  (under  a  section  in  the  local  act 
enabling  them  so  to  do),  and  entered  on  the  land.  The  plaintiff  having  brought  an  action 
against  them  for  so  doing :  Held : 

1.  That  the  defendants,  by  the  abore-mentioned  appointment,  were  themselves  commissioaen 
under  the  local  act,  and  not  mere  agents  of  the  lords  of  the  manors ;  and  that  the  notice 
and  warrant  were  properly  issued  in  the  defendants'  own  names. 

8.  That  the  statutable  titie  of  the  defendanta  to  the  land  was  made  out,  and  that  the  warrant 
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and  inqsiflition  vera  good,  as  they  showed  eTefything  wUoh  by  the  act  of  parliament  was 
ei^isable  by  the  sherilf  and  inqaest;  and  it  was  sufficient  that  in  fact  thera  was  a  notice,  thni 
in  fact  the  land  described  in  it  was  the  same  as  that  shown  to  the  jury,  and  that  in  fact  the 
parties  did  not  agreo^  those  being  matters  into  which  the  sheriif  and  jury  could  not  inquire^ 
sad  which,  therefore,  it  was  not  necessary  to  mention  in  the  warrant  or  inquisition. 

Cash  for  damage  done  to  plaintiff's  reversionary  interest  in  three 
seyeral  closes  by  breaking  and  entering  upon  them. 

Fleas,  ly  Not  guilty:  2,  8,  and  4,  denials,  respectively,  that  the 
several  reversions  belonged  to  the  plaintiff:  5,  soil  and  freehold  in  the 
lords  of  the  manors  of  Bardney,  Tupholme,  and  Stixwonld,  as  commis 
sioners  for  executing  the  Bardney  Drainage  Act,  6  &  7  Vict.  c.  Ixxvi., 
and  that  the  defendants  acted  by  their  command;  and,  6,  soil  and  free- 
hold in  the  defendants  "^as  such  commissioners.  The  plaintiff  r^iAA 
traversed  the  allegations  that  the  closes  were  the  freehold  of  the  '- 
commissioners  as  alleged  in  the  5th  and  6th  pleas,  and  joined  issue  on 
the  other  pleas. 

On  the  trial,  before  Pattbson,  J.,  at  the  Lincolnshire  Summer  assizes, 
1846,  a  verdict  was  found  for  the  plaintiff  subject  to  the  opinion  of  this 
Court  on  a  special  case.  By  the  case,  it  appeared  that  the  plaintiff, 
when  the  Drainage  Act  received  the  Royal  Assent  (28th  July,  1848), 
was  entitled  to  the  reversion  of  certain  lands  to  the  extent  of  200  acres 
and  upwards,  of  which  the  three  closes  in  the  declaration  mentioned 
fonned  a  part,  and  that  he  still  continued  so  entitled,  unless  he  had 
become  deprived  of  the  reversion  under  the  provisions  of  the  Drainage 
Act  :(a)  which  act  ^as  made  part  of  the  case. 

That  act  creates  commissioners  for  the  purpose  of  draining  a  district 
in  Lincolnshire.  Sect.  1  enacts:  <«That  from  and  immediately  after 
the  passing  of  this  act,  the  lords  or  ladies  of  the  respective  manors  of 
Bardney,  Tupholme,  and  Stixwould,"  <<  for  the  time  being  (or  in  his, 
her,  or  their  absence,  their  respective  agents  appointed  by  writing  under 
his,  her,  or  their  respective  hands,  for  each  of  the  said  manors  respect- 
ively), and  which  respective  appointments  may  be  made  according  to 
the  form  specified  in  schedule  (A.)  to  this  act,  or  lA  near  thereto  as  cir- 
camstances  will  admit,"  shall  be,  and  they  are  thereby  appointed,  com- 
missioners for  executing  'the  act:  By  sect.  2  *it  is  enacted  that  r^i^f 
no  person  shall  be  capable  of  acting  as  a  commissioner,  or  as  an  '- 
agent  for  a  commissioner,  until  he  shall  have  made  and  subscribed  a 
declaration  in  the  words,  or  to  the  effect,  set  forth  in  the  schedule  (B») 
to  that  act.  Sect.  6.  enacts  that  no  act  of  the  commissioners  shall  be 
?alid  unless  done  at  some  public  meeting  to  be  holden  by  virtue  of  the 
act,  save  as  in  the  said  act  is  particularly  mentioned ;  and  all  powers 
and  authorities  granted  to  or  vested  in  the  commissioners  may  from 
time  to  time  be  exercised  by  the  major  part  of  them  present  at  any 
meeting. 

(a)  Stat  0  A  7  Viet  e.  Ixxri.,  loeal  and  personal,  pnblie.  <'For  draining^  embanking,  and 
iaproving  the  fen  lands  and  low  grounds  within  the  parishesi  hamlets,  townships,  or  pUoes  of 
Bardney,  Southrow,"  Ac,  "in  the  county  of  Lineoln." 
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The  following  were  the  schedules  above  referred  to.  / 

<'SCHEI>ULB(A.) 
^'I  do  hereby  appoint  of  to  be  mj  Agent  or  deputy 

to  a«t  for  me  in  all  respects  as  if  I  myself  were  present  and  acting  in  the  exeontion  of  an  aei 
passed  in  the  year  of  the  reign  of  Qneen  Victoria,  intituled  [here  set  forth  the  title  of 

the  foregoing  act]. 

<«SCHBDXILE  (B.) 

."  I  do  solemnly  declare  that  I  will  without  farour  or  affection,  hatred  or  maliee, 

tmly  and  impartially,  according  to  the  best  of  my  skill  and  knowledge,  execute  and  perform  all 
the  powers  and  authorities  in  the  execution  whereof  I  shall  at  any  time  act  as  a  commissioner 
(ortM  an  agent  of  ),  appointed  in  and  by  an  act  passed  in  the 

year  of  the  reign  of  Queen  Victoria,  intituled  [here  set  forth  the  title  of  the  foregoing  act]." 

The  act  also  contained  those  clauses  (commonly  called  Lord  Shaftes- 
bury's clauses)  which,  before  the  passing  of  the  Lands  Clauses  Consoli- 
dation Act,  8  &  9  Vict.  c.  18,  were  usually  inserted  in  private  acts 
authorizing  the  taking  of  lands  for  undertakings  of  a  public  nature.(a) 
i^^An-^  ^The  case  was  stated  so  as  to  raise  several  points  of  no 
^  general  importance,  which  were  disposed  of  during  the  argument ; 
the  statements  relating  to  these  are  omitted.  That  part  of  the  case  on 
which  the  Court  took  time  to  consider  was  in  substance  as  follows. 

At  the  time  when  the  Bardney  Drainage  Act  received  the  Reyal 
Assent,  the  late  Earl  of  Harrowby,  Mr.  Vyner,  and  Mr.  Turner,  were 
the  lords  of  the  three  manors  respectively.  They  never  met  together, 
nor  did  any  two  of  them  meet,  for  the  purposes  of  the  act ;  nor  did  any 
one  of  them  ever  subscribe  the  declaration  contained  in  schedule  (B.)  to 
the  said  act.  On  1st  August,  1843,  being  all  three  of  them  then  in 
England,  but  not  in  Lincolnshire,  and  apaft  from  each  other,  they  re- 
spectively signed  instruments  in  the  form  given  in  schedule  (A.)  of  the 
said  act,  purporting  to  appoint  the  defendants  respectively  as  their 
respective  agents.  The  thr^e  defendants  are  respectively  stewards  to 
Lord  Harrowby,  Mr.  Vyner,  and  Mr.  Turner,  and  claim  to  be  and  act 
as  commissioners  under  and  by  virtue  of  the  said  instruments.  Lord 
Harrowby,  Mr.  Vyner,  and  Mr.  Turner,  never  did  any  other  act  as  com- 
missioners than  sign  the  said  instruments ;  nor  did  they  in  any  way 
interfere  with  the  proceedings  of  the  defendants. 

Mr.  Turner  and  Mr.  Vyner  have  been  in  Lincolnshife  repeatedly 
during  the  interval  between  the  time  when  the  said  instruments  were 
signed,  and  the  doing  of  the  acts  complained  of  by  the  defendants,  and 
during  the  time  when  various  acts  were  being  done  by  the  defendants, 
which  they'  claimed  to  do  as  commissioners. 

Under  the  sole  direction  of  the  defendants  very  extensive  works  of 
*1471  ^^^^°^S^  ^^^^  commenced,  to  complete  "^which  the  defendants 
^  considered  it  necessary  to  take  a  portion  of  the  plaintiff's  land, 
consisting  of  parts  of  the  three  closes  mentioned  in  the  declaration. 

The  defendants,  respectively,  before  acting  as  commissioners,  made 

(a)  The  material  clausei  wiU  be  found  at  the  end  of  the  case,  p.  163,  post 
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and  sabscribed  the  declaration  set  forth  in  schedule  (B.)  of  the  act. 
The  plaintiff,  not  recognising  the  authority  of  the  defendants,  refused 
to  treat  respecting  the  sale  of  the  land. 

On  14th  July,  1843,  the  defendants  served  the  plaintiff  with  a*  notice 
(which  was  set  out  in  the  case).  It  wto  signed  by  the  defendants  in 
iheir  own  names,  and  gave  the  plaintiff  notice  that  the  defendants,  as 
commissioners,  required  to  take  the  parcels  of  land  which  were  the  sub- 
ject of  the  action.  The  notice,  which  was  of  great  length,  minutely 
described  the  land  required,  which  in  the  whole  amounted  to  three  acres 
one  rood  and  twenty-five  perches ;  and  it  was  admitted  in  the  argument 
that  this  notice  contained  everything  required  by  the  71st  section  of 
the  Drainage  Act.(a) 

On  9th  August,  1845,  the  defendants  served  the  plaintiff  with  another 
notice,  which  also  was  set  out  in  the  case.  It  was  signed  by  the  defend- 
ants, and,  in  their  names  as  commissioners,  gave  the  plaintiff  notice  that 
they  intended  to  cause  a  jury  to  be  summoned.  This  notice  contained 
all  the  particulars  required  by  the  76th  section  of  the  Drainage  Act.(a) 
The  plaintiff  immediately  served  on  the  defendants,  and  'also  on  the 
sheriff,  a  formal  protest  against  the  summoning  of  the  jury. 

The  defendants  subsequently,  under  the  78th  section,(a)  issued  the 
following  warrant  to  the  sheriff. 

*«To  Tfaomu  Coltmui,  Eiqnire,  iheiiff  of  the  eonnty  of  Linoom.  r*]48 

"The  undenigned,  being  eomminloiien  duly  appointed  panaant  to  and  acting  In 
fxeention  of  an  act,"  Ae.  (6  A  7  Viet  c  IxzyL),  "in  pnrraanoe  and  exeroiie  of  the  power  and 
toUiori^in  this  behalf  granted  to  and  rested  in  ni  by  the  laid  aety  do  by  this  onr  warrant  nnder 
our  hands  require  yon  to  summon,  impannel,  and  return  twenty-fonr  indifferent  persons  dniy 
qualified  to  act  as  eommon  jorymen  in  the  superior  Courts,  to  appear  before  you  at  the  Angle 
Inn  in  Bsrdney  aforesaid,  on  Thursday,  the  23d  day  of  October  instant,  at  elcTcn  o'clock  in  the 
fcieaoon,  in  order  that  out  of  them  a  Jnry  of  tweWe  may  be  sworn  to  inquire  of,  assess,  and 
••eertain  the  sum  or  sereral  sums  of  money  to  be  paid  to  William  Ostler  of  Grantham  in  the  said 
wmtf  of  Lincoln,  Oentleman,  for  the  purchase  of  S  As.  1  Rd.  25  Ps.  of  land  of  which  the  said 
WUham  Ostler  is  owner,  and  which  are  situate  in  the  hamlet  or  township  of  Southrow,  otherwise 
fioathrey,  in  the  parish  of  Bardney  aforesaid,  and  which  lands  are  desirable  and  required  for  the 
pnrpoics  of  the  said  act  for  the  site  of  eertain  works  which  will  respeetlyely  conduce  to  the  more 
slleetBal  drainage  of  the  said  fen  lands  and  low  grounds ;  that  Is  to  say,  for  widening,  deepen- 
ing,  and  improving  a  certain  soke  drain,  and  for  constructing  a  catohwater :  And  also  the  sum 
of  money  to  he  paid  to  the  said  William  Ostler  for  the  ijajmj  done,  or  to  be  done,  to  the  lands 
of  the  said  W.  0.,  by  the  sereraoce  from  such  lands  of  the  lands  so  required  as  aforesaid  by  us 
the  said  commissioners :  And  also  the  sum  of  money  to  be  paid  to  the  said  W.  0.  by  way  of  com« 
pensatiou  for  the  damage  occasioned  to  the  lands  of  the  said  W.  0.,  Esq.,  by  the  execution  of  the 
Bud  woiks,  whether  It  be  for  damage  sustained  before  the  time  of  the  inquiry,  or  for  future 
damage,  either  temporary  or  permanent,  or  for  any  recurring  damage  of  which  the  cause  is  at 
tbe  time  of  the  inquiiy  only  In  part  obriated,  and  which  cannot  or  will  not  be  further  obriated 
br  us  the  said  commissioners.    Dated  this  8d  day  of  October,  a.  d.  1846. 

'<Obobob  Cooks.    TnoicAa  Gubthav.    J.  Tovho  Macticar." 

The  defendants,  on  6th  October,  1845,  served  the  plaintiff  with  a 
notice  of  the  time  and  place  of  the  inquiry,  which  was  set  out  in  the 
ease.  It  was  admitted  during  the  argument  that  this  notice  contained 
all  that  was  required  by  the  82d  section  (a)  of  the  Drainage  Act. 

(a)  See  note  at  the  end  of  the  ease,  post,  p.  IW,  ft  leq. 
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Under  the  iDstrament  before  set  out,  a  jury  was  summoned,  and  met  at 
Bardney  on  the  28d  October,  the  undersheriff  presiding.  The  plaintiff 
*14Q1  ***l®^^®^  ^7  ^'8  attorney,  who,  before  the  jury  was  sworn,  orally 

-''  protested  against  the  inquiry,  and  Hkewise  handed  in  a  written  ' 
protest,  which  was  set  forth  in  the  speciiU  case,  and  contained  all  the 
objections  raised  in  the  case  to  the  title  of  the  defendants  as  commis- 
sioners. He  also  objected  that  the  warrant  was  defective,  because  it 
did  not  show  on  the  face  of  it  that  the  commissioners  and  Mr.  Ostler 
had  been  unable  to  come  to  an  arrangement  for  the  sum  to  be  paid  to 
him.  The  undersheriff  determined  to  hold  the  inquiry,  saying  he  should 
leave  the  points  of  law  and  objections  to  be  disposed  of  by  the  superior 
courts.  The  jury  were  then  sworn,  and,  after  hearing  evidence  on  both 
sides  and  taking  a  view  of  the  lands  in  question,  as  required  by  the 
defendants  in  conformity  with  the  act,  reCtirned  their  verdict.  The 
undersheriff  read  over  the  inquisition  to  the  jury  and  signed  the  same. 
The  foHowing  is  a  copy  of  the  material  part  of  the  inquisition,  which 
was  under  the  hand  and  seal  of  the  sheriff  of  Lincoln. 

"  Iiinoolnshin  to  wit — ^An  inquisition,  rerdiot,  and  Jodgment  indented,  had,  taken,  and  giren," 
Ao.,  "on/*  Ac,  "before  me,  Thomae  Coltman,  Eeqnire,  abeiiff  of  the  laid  eovnty  of  Lincoln, 
pnnnant  to  an  aoty"  Ac.  (6  A  7  Viet  e.  Izzri.),  "upon  the  oathf  oV  A.  B.,  Ac.,  tieelre  Jnion 
''duly  snmmoned,''  A&,  "by  rirtne  of  the  nid  act  of  pariiamenty  and  in  pniflnanee  of  and  in 
9bedienoe  to  a  warrant  to  me  in  that  behalf  directed  and  deUvered,  and  hereunto  annexed,  made, 
and  iuued  under  the  hands  of  and  by  George  Cooke,  Thomas  Oreetham,  and  John  Yonng  Mae- 
Ticar,  eommissionera  appointed  and  acting  under  by  yirtne  and  in  execution  of  the  said  act;  who, 
being  duly  sworn  and  oharged  ui  that  behalf,  and  having  heard  and  duly  weighed  and  considered 
the  evidence  adduced  and  given  before  them  by  and  on  the  part  as  well  of  the  said  commissionen 
as  of  William  Ostler  of,"  Ao.,  '*  in  the  said  warrant  named,  upon  their  oaths  pretent  and  say  that 
they  have  inquired,  ascertained,  and  assessed,  and  do  find,  ascertain,  assess,  and  deUver  their  ver- 
dict for  the  sum  of  ItOL  as  and  for  the  sum  of  money  to  be  paid  by  the  said  commissioners  to  the 
said  William  Ostler  for  and  for  the  purchase  of  8  As.  1  Rd.  25  Ps.  of  land  in  the  said  warrant 
mentioned  and  described  as,  and  which  are,  situate  in  the  hamlet  or  township  of  Southrow,  other* 
wise  Sonthrey,  in  the  ^parish  of  Bardney  aforesaid,  of  which  land  the  said  William 
*150j  Ostler  is  owner  aa  in  the  said  warrant  mentioned,  and  which  land  is,  and  is  in  and  by 
the  said  wanant  stated  to  be,  desirable  and  required  for  such  purposes  of  the  said  act 
as  in  the  said  iVarrant  in  that  behalf  mentioned,  and  which  land  oan  and  may  under  and  by  vir- 
tue of  the  said  act  be  taken  and  made  use  of  for  the  purposes  of  the  said  act 

**  And  the  Jurors,"  Ae., "  assess  and  deliver  their  verdict  for  the  sum  of  ZOL  as  and  for  the  turn 
of  money  to  be  paid  by  the  said  eommissloners  to  the  said  W.  Ostler  for  the  injury  done  and  to 
be  done  to  the  lands  of  the  said  W.  Ostler  by  tha  ievennoe  from  sueh  lands  of  the  lands  lo  ai 
aforesaid  required  for  the  purposes  aforesaid. 

«  And  the  jurors,"  Ac,  "assess  and  deUver  their  verdict  for  the  sum  of  2482.  as  and  for  the 
sum  of  money  to  be  paid  by  the  said  oommissionArs  to  the  said  W.  Ostler  by  way  of  eompensation 
for  the  damage  occasioned,  and  which  may  be  hereafter  occasioned,  to  the  lands  of  the  said  W. 
Ostler  by  the  execution  of  such  works  as  in  the  said  warrant  in  that  behalf  mentioned,  and  as 
well  for  such  damage  snstidned  before  the  time  of  taking  this  inquisition  aa  for  any  future  da- 
mage either  temporary  or  permanent ;  and  also  for  any  recurring  damage  of  which  the  caose  is 
now  (that  is  to  say  at  the  time  of  taking  this  inquisition)  only  in  part  obviated,  and  which  can- 
not or  will  not  be  ftirther  obviated  by  the  said  commissioners. 

"Whereupon  I  the  said  sheriff,  in  pursuance  of  the  said  act,  "pronounce  and  give  Judgment 
for  the  said  several  and  respective  sums  of  160t,  80t,  and  2481.,  so  severally  and  respectively 
found,  ascertained,  and  assessed  by  the  said  jurors  aa  and  for  the  sums  to  be  paid  by  the  said 
commissioners  to  the  said  William  Ostler,  for,  on  account^  and  in  respect  of  the  several  matters 
and  premises  in  that  behalf  hereinbofore  respectively  mentioned.  And  I  do  hereby  order,  direct, 
and  adjudge  that  the  said  commissioners  shall  and  do  pay  to  the  said  W.  OsUer  the  snid  several 
sums  of  loot,  sot,  and  UAL  (that  Is  to  say,  each  of  those  suns  of  money  respectively),  for,  on 
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leeou^  ud  in  respeet  of  the  mitten  and  premisei  for,  on  account^  and  in  respect  of  which  tho 
fltffle  fan  wafl  and  \b  found,  aseertained,  and  assessed  as  aforesiud,  as  and  for  the  sum  to  be  paid 
br  the  wid  eommissioners  to  the  said  W.  OsUer. 
"In  witness  whereof/'  Ao.  ^ 

The  purchase-money  and  compensation  so  awarded  to  the  plaintiff  by 
the  jury  as  above  mentioned  was  tendered  to  the  phintiff  by  the  defend- 
ants on  16th  November,  1845;  and  the  plaintiff  refused  to  accept  the 
same.  The  plaintiff  served  on  the  defendants,  on  26th  Noveml^r,  1845, 
notice  not  to  take  or  enter  on  the  land. 

*0n  3d  December,  1845,  the  defendants  paid  4882.  into  the  ^^  -^ 
Bank  of  England,  with  the  privity  of  the  Accountant-General.  L 
The  aceonnt  to  which  the  same  was  paid  in  is  stated  in  the  Accountant- 
General's  book  as  follows.  («Ex  parte  the  Bardney,  Southrow,  other- 
wise Southrey,  Tupholme,  Sucknall,  Horsington,  Stixwould,  Edlington^ 
and  Thimbleby  Drainage  Commissioners.  The  account  of  William 
Ostler,  Esq.,  the  party  interested  in  the  several  closes  or  parcels  of  land 
in  the  hamlet  or  township  of  Southrow,  otherwise  Southrey,  and  parish 
of  Bardney,  in  the  county  of  Lincoln,  numbered  respectively  in  the 
general  plan  of  the  said  drainage  156,  159,  &o."  This  sum  was  so  paid 
onder  section  63  of  the  act(a)  No  precept  was  ever  issued  by  or  on  behalf 
of  the  defendants  to  the  sheriff  of  Lincolnshire  to  deliver  possession  of 
any  lands  or  property  belonging  to  the  plaintiff,  and  situate  at  Southrey* 
or  elsewhere,  to  the  defendants  or  any  of  them,  or  to  any  person 
or  persons  for  them  or  on  their  behalf.  On  14th  January,  184&,  the 
defendants  entered  upon  the  closes  and  did  the  acts  mentioned  in  the 
declaration;  which  is  the  trespass  complained  of.  The  qualification  of 
the  defendants  to  act  as  Commissioners,  except  as  to  the  fact  of  their 
having  taken  the  declaration  required  by  the  act,  set  forth  in  schedule 
(B.),  was  to  be  held  not  to  have  been  admitted  by  the  plaintiff^  and  he 
was  to  be  allowed  to  dispute  the  same. 

The  questbn  for  the  opinion  of  the  Court  was,  whether,  «pon  the 
issues  joined^  the  circumstances  above  stated  afford  a  justification  fer 
the  acts  of  the  defendants  in  breaking  and  entering,  &c.,  the  closes 
^  question:  the  Court  to  have  the  power  to  draw  the  same  in-  r^f-a 
ferences  of  fact  from  the  evidence  that  a  jury  ought,  in  their  ^ 
judgment,  to  have  drawn.  Either  party  was  to  have  the  right  to  turn 
the  case  into  a  special  verdict:  and,  if  there  should  be  a  special  verdict, 
the  inferences  of  fiiot  drawn  by  the  Court  were  to  form  part  of  the 
special  verdict. 

The  case  was  argued  on  January  16th  and  19th  in  this  term.(6) 

Sir  F.  Theviger^  for  the  plaintiff.— The  Bardney  Drainage  Act,  6  &  7 
Viet  c.  Ixxvi.,  seems  to  have  been  misunderstood  by  the  lords  of  the 
manors.  These  penons  were  selected  by  the  Legislature  to  perform 
the  daties  of  commissioners,  an  office  created  by  the  act  and  invested 

<a)  See  note  at  the  eii4  of  the  cam,  poet,  p.  ISS,  et  aeq. 

(i)  Before  Lord  Dxra ar,  C.  J.,  PATTBtov,  GoLVEii>«Bp  and  WieaniAV,  Ji. 

VOL.  xni.— 18  I 
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by  it  with  great  powers  and  important  duties.  They  seem  to  hay« 
thought  that  they  were  entitled  to  delegate  the  office  absolutely  with  all 
its  powers  and  duties.  Such  however  is  not  the  meaning  of  the  act. 
Sect.  1(a)  provides  that  the  lords  of  the  manors  shall  be  commissioners, 
and  that,  during  an  occasional  absence  of  a  commissioner,  he  may  act  by 
his  agent ;  it  does  not  mean  that  the  lord  of  the  manor  can,  without 
acting  as  a  commissioner  or  making  the  declaration  as  such,  appoint 
another  person  to  be  commissioner.  That  construction  would  give  no 
effect  to  the  words  (<in  his  absence"  in  the  1st  section.  Full  effect  is 
given  to  those  words  by  construing  the  act  to  mean  that  the  lord,  having 
du]y  qualified  himself  by  making  the  declaration  in  schedule  (B.)  as 
^^  .0-1  commissioner,  is  the  commissioner,  and  that  a  person  *duly  ap- 

^  pointed  by  him,  and  having  made  the  declaration  in  schedule 
(B.)  as  agent  of  the  commissioner^  may  during  his  absence  act  for  him, 
and  exercise  the  various  powers  of  the  commissioner  as  agent  in  the 
commissioner's  name.  If  this  be  so,  the  three  defendants  in  this  case 
have  not  been  duly  appointed  agents  for  the  commissioners;  and,  even 
if  they  had  been  duly  appointed,  the  notices  and  warrant,  which  by 
sects.  76,  78,  should  be  in  the  names  of  the  commissionerSj  are  here  in 
the  names  of  the  three  defendants,  who  at  most  are  agents  of  the  com- 
missioners. 

Supposing,  however,  that  the  defendants  are  the  commissioners,  still 
they  are  not  entitled  to  take  the  plaintiff's  land.  They  claim  it  in 
exercise  of  powers  unknown  to  the  common  law,  and  are  bound  to  show 
that  their  authority  has  in  all  respects  been  pursued.  Sect.  71  (6)  re- 
quires that  a  notice  of  the  intention  of  the  commissioners  to  take  the 
lands  shall  be  given  before  taking  them ;  and  in  the  present  case  the 
defendants  (if  they  be  the  commissioners)  have  given  a  notice  distinctly 
and  specifically  pointing  out  what  lands  they  mean  to  take.  The  76th 
section  (5)  requires  that,  before  summoning  a  jury,  notice  of  that  pro- 
ceeding shall  be  given  to  the  parties  interested;  and  with  that  also  they 
have  complied.  Then  comes  sect.  78,  (i)  by  which  the  commissioners 
are  to  issue  a  warrant  to  the  sheriff  to  summon  a  jury ;  the  warrant  j 
actually  issued  in  this  case  is  set  forth,  and  is  a  nullity.  It  does  not  in  i 
any  way  specify  what  land  is  to  be  taken ;  it  is  some  unspecified  lot  of 
three  acres,  one  rood,  twenty-five  perches,  out  of  the  whole  land  of  the 
*1  ^41  P^^^^^^''^  ^^  ^^^  ^district.     And  the  inquisition,  which  follows  the 

-*  warrant,  has  precisely  the  same  defect.  How  (if  this  is  not  void) 
can  the  plaintiff  ever  make  a  good  title  to  a  purchaser  of  any  part  of 
}iis  land,  whilst  this  judgment  remains  on  record  affecting  all  or  any 
part  of  it  ?  It  is  no  answer  to  say  that  there  was  in  fact  a  notice  dis- 
tinctly specifying  the  particular  parcel  of  land  to  be  taken;  for  the 

(a)  Antd,  p.  144. 

(6)  See  note  at  the  end  of  the  ease,  p.  16Sy  et  leq. 
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notice  is  not  referred  to  in  the  warrant  nor  in  the  inquisition.  The 
whole  that  is  necessary  to  give  the  commissioners  power  ought  to  appear 
00  the  proceedings  themselves.  It  should  appear  ^on  the  face  of  the 
inquisition  that  the  lands  were  required ;  that  notice  was  given  to  the 
parties  interested  pursuant  to  sect.  71 ;  (a)  and  that  the  parties  could 
not  agree  with  the  commissioners :  unless  these  facts  existed,  the  com- 
missioners had  no  power  to  summon  a  jury,  and  the  warrant  and  inqui* 
sition  are  void.  Lord  Mansfield  lays  down  the  principle  in  R.  v.  ^ 
Croke,  1  Cowp.  26.  He  says :  <<  This  is  a  special  authority  delegated 
by  act  of  parliament  to  particular  persons,  to  take  away  a  man's  pro- 
perty and  estate  against  his  will ;  therefore  it  must  be  strictly  pursued, 
and  must  appear  to  be  so  upon  the  face  of  the  order."  So,  in  Taylor 
V.  Clemson,  2  Q.  B.  978,  1031  (E.  C.  L.  R.  vol.  42),  Tindal,  C.  J., 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber,  says,(i) 
<^  The  authority  given  by  the  statute  to  the  railway  company  to  take  the 
lands  of  individuals  for  the  purposes  of  the  act,  where  it  is  exercised 
adversely  and  not  by  consent,  is  undoubtedly  an  authority  to  be  carried 
bto  effect  by  means  unknown  to  the  common  law.  And  it  is  therefore 
contended,  on  '*'the  part  of  the  plaintiff,  that  the  same  rule  will  ^^^  ^. 
apply  to  these  proceedings  which  is  held  to  apply  to  all  other  ^ 
inferior  jurisdictions,  that,  unless  sufficient  appears  upon  the  face  of  the 
proceedings  themselves  to  show  that  the  jurisdiction  exists,  such  pro- 
ceedings are  altogether  void.  Admitting  such  to  be  the  rule  of  law, 
and  not  further  relying  on  the  special  finding  by  the  jury,  that  all  that 
was  necessary  to  give  jurisdiction  under  the  statute  did  really  and  in 
lact  take  place,  than  to  observe  that  the  whole  objection  is  confined  to 
the  face  of  the  proceedings  themselves,  the  question  is,  Whether,  either 
expressly  or  by  necessary  intendment,  the  proceedings  do  of  themselves 
show  that  they  were  warranted  by  the  statute."  There  is  not  here  any 
necessary  intendment  on  the  face  of  the  warrant  that  the  plaintiff  had 
notice  what  specific  land  of  his  was  to  be  taken.  The  Authorities  were 
considered  in  Re  Dent  Tithe  Commutation,  8  Q.  B.  48  (E.  C.  L.  R..voI. 
55) ;  and  the  principle  of  that  case  is,  that  nothing  not  apparent  on  the 
face  of  the  proceedings  can  be  supplied  to  help  the  Exercise  of  a  power 
contrary  to  the  common  law. 

[The  Court  desired  counsel  for  the  defendants  to  assume  for  the  pre- 
sent that  the  defendants  were  the  commissioners  under  the  act,  and  were 
the  proper  parties  to  give  the  notices  and  issue  the  warrant  under  the 
provisions  of  the  act,  and  to  confine  his  argument  to  the  form  of  the 
proceedings.] 

Martifiy  for  the  defendants. — The  fallacy  of  the  argument  for  the 
plaintiff  consists  in  assuming  that  this  is  a  proceeding  in  the  nature  of  a 
judgment  of  an  '''inferior  court ;  whereas  it  is  not  so.  It  is  to  be  r^-tco 
taken  at  present  that  the  defendants  are  the  commissioners  under  ^ 

(a)  See  note  at  the  end  of  the  ease,  post,  p.  ItZ,  et  leq. 
(()  S  Q.  B.  1081  (B.  0.  L.  B.  toL  43). 
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the  act :  it  is  admitted  that  the  lands  in  question  lie  within  the  district 
where  the  commissioners  maj  acquire  a  statutable  title  to  lands ;  and 
the  question  is,  whether  or  not  they  have  acquired  such  a  statutable  title 
to  these  particular  parcels?  What  are  the  requisites  to  give  them  such 
a  title  ?  Under  sect.  71(a)  they  are  to  serve  notice  upon  the  owners  of 
the  land.  That  is  the  first  foundation  of  their  title*  The  commissioners 
have  done  so.  It  is  admitted  that  the  description  in  the  notice  is  suffi- 
cient. That  ascertains  the  particular  land,  and  disposes  of  the  objection 
arbing  from  the  supposed  uncertainty  which  land  is  taken.  The  next 
step  required  by  the  statute  is  that  the  price  should  be  fixed.  The  facts 
here  made  it  proper  to  fix  the  price  by  the  verdict  of  a  jury ;  and  the 
78th  section(a)  came  into  operation.  The  warrant  was  issued;  the  jury 
met ;  the  plaintiff  attended  under  protest;  the  jury  gave  their  verdict ; 
and  the  sheriff  delivered  his  judgment  under  sect.  87  ;(a)  and  the  verdict 
and  judgment  were  recorded.  It  is  a  fallacy  in  the  argument  for  the 
plaintiff  to  say  that  this  b  a  judgment  affecting  the  plaintiff's  land:  the 
words  of  the  act  are  that  the  sheriff  ^<  shall  give  judgment  for  the  purchase- 
money  ;'*  and  that  is  the  spirit  of  the  act  as  well  as  its  language.  The 
inquest  does  but  fix  the  price  to  be  paid.  Then,  the  price  being  fixed, 
it  b  tendered  and  refused,  and  paid  into  the  Bank  of  England.  Upon 
this,  by  virtue  of  sect.  63,(a)  the  interest  in  the  land  vested  absolutely 


»■ 
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in  the  commissioners.     The  payment  *into  the  Bank  made  their 


title  complete.  It  is  said  that  the  warrant  and  inqubition  are 
void  because  they  do  not  recite  that  there  was  due  notice,  and  do  not 
repeat  the  description  of  the  parcels  of  land  already  given  in  the  notice. 
This  will  be  required  if  it  was  a  judgment  of  an  inferior  court,  but  not 
if  it  is  matter  of  title.  In  Taylor  v.  Glemson,  in  the  House  of  Lords, 
11  Gl.  &  Fin.  610,  Lord  Gottbnham,  after  observing  upon  the  objection 
made  in  the  Gourt  of  Exchequer  Ghamber,(i)  and  disposed  of  there,  that 
the  inquisition  did  not  show  a  disagreement  of  parties  before  the  issuing 
of  the  warrant,  goes  carefully  through  all  the  authorities,  and  says  :{c) 
« I  have  now  examined  all  the  cases  which  have  been  relied  upon  on 
either  side,  and  the  result  appears  to  be,  1st,  that  if  it  be  necessary  that 
the  inquisition  should  state  the  absence  of  an  agreement  between  the 
parties,  what  appears  upon  the  present  inquisition  was,  in  The  Queen 
V.  Swansea  Harbour,((2)  decided  to  be  sufficient,  and  in  The  King  v.  Croke, 
1  Gowp.  26,  was  assumed  to  be  so,  from  the  objection  not  having  been 
taken ;  2d.  That,  except  in  what  fell  from  Lord  Mansfield  in  the  latter 
case,  and  from  Lord  Denman  in  the  case  of  The  Queen  v.  The  Gommit- 
teemen  of  the  South  Holland  Drainage,  8  A.  &  E.  429  (E.  G.  L.  R. 
vol.  35),  there  does  not  appear  to  be  any  authority  for  holding  that  the 

(a)  See  note  at  the  end  of  the  cue,  post,  p.  163,  et  leq. 

(6)  2  Q.  B.  978  (E.  G.  L.  K.toI.  i2). 

(e)  11  CI.  A  Fin.  650. 

(flf)  Beglna  v.  The  Trustees  of  Swansea  Harboar,  8  A.  A  B.  489  (B.  C.  L.  R.  roL  85). 
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ioqmsition  or  other  proceeding  need  state  any  matter  not  cognisable  by 
the  authority  whence  such  proceeding  emanates;  and  all  reasoning  ap^ 
pears  to  be  against  any  su&h  rale."  To  apply  that  here :  is  there  any- 
thing ^cognisable  by  the  sheriff  and  jary  not  apparent  on  the  face  ^^^  .(. 
of  the  warrant  and  inquisition  7  If  the  notice  had  been  recited,  '- 
the  owner  of  the  land  clearly  could  not  have  traversed  it  before  the 
sheriff:  neither  the  sheriff  nor  the  jury  could  hear  evidence  or  decide  on 
anything  save  the  amount  of  the  compensation.  [Wightman,  J. — Ought 
not  die  warrant  to  specify  the  land  for  this  reason :  suppose  that  the 
owner  does  not  appear  before  the  Jury,  and  that  the  promoters  give  evi- 
dence relating  to  land :  how  is  it  to  be  khovm  to  be  the  same  land  as  that 
specified  in  the  notice?  Suppose  they  find  the  verdict  on  evidence  ap- 
plicable to  other  land :  what  do  you  say  would  be  the  effect  of  that  ?]  It 
wonld  be  simply  void.  The  duty  of  the  inquest  is  to  assess  the  purchase- 
money  for  that  parcel  of  land  pointed  out  by  the  promoters ;  if  the  owner 
appears  and  contends  that  the  notice  related  to  other  lands,  the  sheriff 
and  jury  cannot  try  that  issue.  No  witness  can  be  sworn  nor  judgment 
given  on  that.  The  finding  of  the  jury,  if  the  land  shown  to  them  be  the 
land  duly  described  in  the  notice,  fixes  the  price.  If  it  be  not  the  same 
land  their  finding  is  without  effect.  It  is  at  the  peril  of  the  promoters  to 
point  out  the  right  land :  the  question  whether  they  have  done  so  or  not 
is  matter  of  evidence,  like  every  other  question  of  pared  or  no  parcel  in 
proving  title. 

Sir  F.  The^igety  in  reply. — The  record  of  the  proceedings  here  would 
not  inform  any  person  what  land  the  inquisition  related  to :  the  notice 
itself  is  not  on  the  record,  and  cannot  help  the  record  of  a  proceeding 
contrary  to  the  common  law.  The  proceedings  are  analogous  at  least 
to  those  of  a  court  of  inferior  jurisdiction,  to  *which  the  maxim 


of  omnia  rite  acta  praesumuntur  does  not  apply.     The  decision  of 


[*159 


the  House  of  Lords  in  Taylor  v*  Clemson,  11  CI.  &  F.  610,  is  not  in- 
consistent with  this  argument.  Even  if  the  passage  cited  is  to  be  taken 
as  the  judgment  of  the  House,  this  case  comes  within  it ;  for  it  was  the 
duty  of  the  inquest  to  see  that  the  finding  related  to  the  right  land ;  so 
that  the  question — ^What  was  the  specific  land? — ^was  cognisable  by 
them :  and,  therefore,  it  ought  to  appear  on  the  proceedings  what  was 
the  land  claimed.  Cur.  adv,  wdt. 

Lord  Denman,  0.  J.,  in  the  vacation  following  this  term  (24th  Feb- 
ruary), delivered  the  judgment  of  the  Court. 

There  were  two  questions  for  our  consideration  in  this  case. 

1.  Whether  the  defendants  had  authority  under  the  act  of  parliament 
to  take  the  plaintiff's  land  ?  and  2.  Whether  the  proceedings  are  regular 
upon  the  face  of  them  ? 

It  was  contended  for  the  plaintiff  that  the  compulsory  powers  of  the 
Mt  could  only  be  carried  into  effect  by  the  commissioners  described  in 

i2 
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it,  and  that  the  defendants  irere  not  such  commissioners.  It  is  uot  easy, 
indeed  hardly  possible,  to  reconcile  all  the  provisions  of  the  act  respect- 
ing the  commissioners  who  are  to  carry  it  into  effect.  But,  taking  the 
whole  together  and  giving  to  it  that  which  appears  to  us  the  most  rea- 
sonable construction,  we  are  of  opinion  that  the  defendants  were  in 
effect  commissioners  and  had  authority  to  exercise  the  powers  given  by 
the  act. 

♦1  f)01  *^^  ^^^  ^^^  section,  the  lords  or  ladies  of  the  several  manors 
^  of  Bardney,  Tupholme,  and  Stizwould  for  the  time  being,  or,  in 
his,  her,  or  their  absence,  their  respective  agents  appointed  by  writing 
under  their  respective  hands  for  each  of  the  said  manors,  which  appoint- 
ments might  be  in  the  form  specified  in  the  schedule,  or  as  near  thereto 
as  circumstances  would  permit,  were  thereby  appointed  commissioners 
for  executing  the  act.  It  Is  to  be  observed  that  by  the  terms  of  this 
section  the  agents  appointed  by  the  lords  or  ladies  of  the  three  manors, 
in  their  absence,  are  themselves  commissianerSy  and  not  merely  the  de- 
puties or  substitutes  for  commissioners :  and,  if  the  lords  of  the  three 
manors  were  absent  from  the  county  or  neighbourhood  within  which  the 
act  was  to  be  carried  into  effect,  though  they  might  be  in  England,  we 
think  they  would  be  at  liberty  to  appoint  their  agents,  who  would  be- 
come commissioners  instead  of  those  by  whom  they  were  appointed. 
Some  difficulty  undoubtedly  arises  from  the  form  of  the  appointment  in 
schedule  (A) :  but  it  does  not  appear  to  us  inconsistent  with  the  opinion 
we  have  formed,  that  the  agents,  wh^n  appointed,  are  commissioners 
and  capable  of  executing  the  powers  given  by  the  act.  This  construc- 
tion is  the  more  reasonable  as  the  manors  might  have  been  the  property 
of  women,  to  whom  it  would  have  been,  at  least,  very  inconvenient  to 
have  acted  personally  as  commissioners.  In  the  present  case,  the  act 
was  passed  on  the  28th  July ;  and  on  the  1st  of  August  the  defendants 
were  appointed  by  the  lords  of  the  three  manors  respectively,  who 
were  at  that  time  absent  from  the  county,  though  in  England.  And  we 
think  that  such  appointment,  when  once  made,  continues  in  force,  until 
♦1R11  B^^P^^^^  ^7  ^^^  '''actual  presence  of  the  lord  or  lords  of  the 
^  manors  respectively.  As  the  lords  of  the  three  manors  were  not, 
we  think,  commissioners  within  the  meaning  of  the  act  of  parliament, 
but  merely  appointed  the  defendants,  who  were  the  commissioners,  it 
was  not  necessary  for  them  to  make  the  declaration  required  by  sect.  2 ; 
nor  was  it  necessary  that  they  should  have  made  the  appointment  at  a 
public  meeting  as  required  by  sect.  6.  The  defendants,  then,  being  in 
our  opinion  commissioners  properly  constituted,  the  next  question  is, 
Whether,  in  the  plaintiff's  case,  they  have  properly  exercised  the  powers 
given  by  the  act  ? 

It  was  objected  that,  though  the  notice  given  to  the  plaintiff  stated 
the  particulars  of  the  laad  required,  the  warrant  to  the  sheriff  did  not, 
nor  did  it  in  any  way  refer  to  the  notice ;  so  that  the  warrant  might 
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ftpplj  to  any  land  of  the  plaintiff  within  the  district  The  inquisition 
idso  w«s  objected  to  upon  the  same  ground,  as  it  referred  to  the  warrant 
onlj  and  not  to  the  notice,  and  neither  warrant  nor  inquisition  gave  the 
particulars  of  the  land  required. 

By  the  71st  section  of  the  act  (a)  notice  must  be  given  by  the  commis- 
sioners of  their  intention  to  take  any  land ;  and  the  notice  must  state 
the  particulars  of  the  land  required.  If  a  question  of  disputed  com<> 
pensation  shall  be  required  to  be  determined  by  a  jury,  the  commission- 
ers, by  the  78th  section,(a)  are  to  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  for  that  purpose :  and  by  sect.  87(a)  the  sheriff  is  to 
give  judgment  for  the  purchase-money  or  compensation,  assessed  by  the 
jury. 

*The  proceedings  appear  to  us  to  be  sufficient  upon  the  face  of  r^-i  go 
them,  and  to  show  as  much  as  is  required  by  the  act  of  parlia-  ^ 
tuent. 

If  the  notice  had  been  referred  to  in  the  warrant,  the  sheriff  could 
not  have  entertained  any  question  of  variance  or  proof  of  the  notice : 
the  jury  are  only  to  inquire  into  the  amount  of  the  compensation  to  be 
awarded  for  the  land  required ;  and  the  judgment  is  for  the  money 
awarded,  and  not  for  the  land.  If  the  commissioners  should  give  evi* 
dence  of  the  value  of  other  land  than  that  mentioned  and  described  in 
their  notice,  the  proceeding  would  be  void,  and  they  would  have  no 
power  to  enter  upon  any  land  of  the  plaintiff.  In  the  present  case  there 
was  no  question  as  to  the  identity  of  the  land,  as  evidence  of  value  was 
given  on  both  sides,  and  there  was  a  view;  and  we  are  of  opinion  that 
neither  by  the  terms  of  the  act  of  parliament,  nor  by  any  general  rule 
of  law,  was  it  necessary  that  the  notice  should  be  referred  to,  or  any 
^particular  description  of  the  land  given  in  the  warrant,  to  give  jurisdic- 
tion to  the  sheriff  and  the  jury ;  nor  do  we  think  it  necessary  that  it 
ahould  appear  upon  the  face  of  the  warrant  or  inquisition  that  the  parties 
Were  unable  to  agree. 

The  case  of  Taylor  v.  Glemson  in  the  Exchequer  Ghamber,(i)  and 
afterwards  in  the  House  of  Lords,(c)  was  cited  on  both  sides  upon  the 
argument ;  but  the  judgments  in  that  case,  and  particularly  that  in  the 
House  of  Lords,  appear  to  us  to  be  in  accordance  with  our  view  of  the 
present  case. 

Our  judgment  is  therefore  for  the  defendants  on  the  *2d,  8d,  r«i  go 
4th,  and  6th  issues,  and  for  the  plaintiff  on  the  1st  and  5th.  '- 

Judgment  accordingly. 


The  clauses  of  stat.  6  &  7  Vict.  c.  Ixxvi.,  authorizing  the  taking  of 
land,  were  similar  in  effect  to  those  since  made   part  of  the  Lands 

(o)  8«e  notes  tX  the  end  of  the  oMe,  poit»  p.  163,  et  seq. 

(6)  2  Q.  B.  978  (B.  0.  L.  K.  roL  42).  (c)  11  CL  &  F.  610. 
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Glauses  Consolidation  Act  1845,  stat.  8  &  9  Vict.  c.  18,  bat  not  the  jame 
in  terms.  The  clauses  for  the  taking  of  land  referred  to  in  the  *bove 
case  were  the  following. 

Sect  Bl  gave  power  to  enter  upon  and  take  lands  for  the  prnposes  of  the  aot»  maJting  tataattC" 
tion,  and  empowered  the  eommisaioners,  for  that  purpose,  to  agree  with  proprietors,  Ao,  Beet. 
52  provided  for  conrejanee  of  lands  to  the  commissioners  by  parties  imder  disability,  Ae. 

Sect  63.  ''  And  for  the  purposes  of  providing  for  the  payment  and  application  in  certain  niocw 
of  the  parchase-money  or  compensation  to  be  paid  in  respect  of  any  such  lands  not  beloBging  to 
parties  under  disability,  be  It  enacted.  That  in  the  following  cases  (that  is  to  say),  if  ^b  owner 
of  any  such  lands,  or  of  any  interest  therein,  on  tender  of  the  purchase-money  or  oompensatioii 
either  agreed  or  awarded  to  be  paid,  refuse  to  accept  the  same;  or  if  any  such  person  fall  to  mak« 
out  a  title  to  the  lands  in  respect  whereof  suoh  purchase-money  or  compensation  shall  be  payable, 
or  to  the  interest  therein  claimed  by  him,  to  the  satisfaction  of  the  commissioners,  or  if  such 
owner  be  gone  out  of  the  kingdom,  or  cannot  be  found,  or  be  not  known,  or  refuse  to  conrey  <ir 
release  such  lands  as  directed  by  the  commissioners,  it  shall  be  lawful  for  the  commissionen  to 
deposit  the  purchase-money  or  compensation  payable  in  respect  of  suoh  lands,  or  any  intereai 
therein,  in  the  Bank  of  England  in  the  name  and  with  the  privity  of  the  Acoountant-General  of 
the  Court  of  Chancery,  to  be  placed  to  his  account  there  to  the  credit  of  the  parties  interested  in 
such  lands  (describing  them  so  far  as  the  commissioners  can  do),  subject  to  the  control  and  dis- 
position of  the  said  Court;  and  upon  the  receipt  of  such  money  the  cashier  of  such  bank  shall 
give  to  the  commissioners  or  to  the  party  paying  in  such  money  a  receipt  for  such  money,  spa- 
dicing  therein  for  what  and  for  whose  use  (described  as  aforesaid)  the  same  shall  have  been 
received,  and  in  respect  of  what  purchase  the  same  shall  have  been  paid  in,. and  thereupon  aU 
the  interest  in  such  lands  in  respect  whereof  such  purchase-money  or  compensation  shall  haT« 

been  deposited  shall  vest  absolutely  in  the  commissioners." 
^1641  ^^^  71*(^)  "  ^^^  ^*  ^^  enacted,  That  when  the  commissioners  shall  ^require  to  pur- 
chase any  of  the  lands  which  by  this  act  they  are  authorised  to  purchase  or  take,  liiey 
shall  give  notice  tiiereof  to  all  the  parties  interested  in  suoh  lands,  or  enabled  by  this  act  to  sell 
and  convey  or  release  the  same,  or  such  of  them  as  shall  be  known  to  the  commissioners,  and  by 
such  notice  shall  demand  from  such  parties  tiie  particulars  of  their  estate  and  interest  in  inch 
lands,  and  of  the  claims  made  by  them  in  respect  thereof;  and  every  such  notice  shall  be  in 
writing,  and  shall  stote  the  particulars  of  the  lands  so  required,  and  shall  state  that  the  oommis- 
sioners  are  willing  to  treat  for  the  purchase  of  the  interest  of  such  party  in  such  lands,  and  as 
to  the  compensation  to  be  made  for  the  damage  that  may  be  sustained  by  him  by  reason  of  the 
making  of  the  works  authorised  by  this  act" 

Sect  72.(6)  ''And  be  it  enacted,  That  if  for  one  month  after  the  receipt  of  such  notice  any 
such  party  shall  fail  to  state  the  particulars  of  his  claim  in  respect  of  any  such  land,  or  to  treat 
with  the  commissioners  in  respect  of  his  interest  therein,  or  if  such  party  and  the  commissionen 
shall  differ  as  to  tiie  amount  of  the  compensation  to  be  pud  to  suoh  party  for  any  soch  interasl^ 
or  for  any  damage  that  may  be  sustained  by  him  by  reason  of  the  execution  of  the  said  work% 
the  amount  of  such  compensation  shall  be  settled  in  the  manner  hereinafter  p^pvided  for  settling 
eases  of  disputed  compensation." 

Sect  73.(c)  <<  Aad  be  it  enacted,  That  where,  according  to  the  provisions  of  this  aet^  the  eom* 
missioners  are  authorised  to  enter  upon  and  take  possession  of  any  lands  required  for  the  pur- 
poses of  this  act,  if  the  owner  or  occupier  of  any  such  lands,  or  any  other  person,  refuse  to  glre 
up  the  possession  thereof,  or  hinder  the  commissioners  from  entering  upon  or  taking  posaesaioa 
of  the  same,  it  shall  be  lawful  for  the  commissioners  to  issue  their  precept  under  their  handa  to 
the  sheriff  to  deliver  possession  of  the  same  to  the  person  appointed  in  such  precept  to  receive 
the  same ;  and  upon  the  receipt  of  suoh  precept  the  sheriff  shall  deliver  possession  of  any  such 
lands  accordingly;  and  the  costs  aeeming  by  reason  of  the  issuing  and  execution  of  such  pre- 
cept, to  be  settled  by  the  sheriff,  shall  be  paid  by  the  persons  refusing  to  give  possession;  and  such 
costs,  if  not  paid  on  demand^  shall  be  levied  by  distress,  and  the  sheriff  shall  issue  his  warrant 
aooordingly." 

Sect  74.(d)  ''And  for  the  purpose  of  making  provision  for  settling  eases  of  disputed  eom- 
pensation  arising  under  this  act,  be  it  enacted^  That  if  any  difference  shall  arisen  or  if  no  agree- 

(o)  See  Stat  8  A  9  Mot  c  18,  s.  18. 
(5)  See  stot  8  A  9  Vict  e.  18,  s.  21. 
(e)  See  Stat  8  &  9  Vict  c  16,  s.  91. 
Id)  See  stot  8  ik  9  Vict  e.  18,  is.  21,  S8. 
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neat  eu  U  oome  to,  between  the  oommiuionen  and  the  ownen  of  any  landi ,  or  of  any  interest 
in  any  raeh  lands,  taken  or  required  for  or  injariondy  affected  by  the  exeoation  of  the  powers  of 
tUt  *et  (iaelnding  among  sooh  owners  all  parties  by  this  *aot  enabled  to  sell  or  oonvey  .^^  /»• 
kail),  as  to  the  yalae  of  saeh  lands,  or  of  any  interest  therein,  or  as  to  the  compensa-  |_  lOO 
li(a  to  be  made  in  respeet  thereof,  or  if  by 'reason  of  absence  any  snob  owner  be  pre- 
Teotsd  from  treating,  or  if  any  snob  owner  fall  to  disclose  or  prove  bis  title  to  any  such  lands  or 
aj  interest  therein,  or  if  by  reason  of  any  impediment  or  disability  any  such  owner  be  inca- 
pable of  making  any  agreement,  conveyance,  or  release  necessary  for  enabling  the  commissioners 
to  take  each  lands,  or  to  proceed  in  making  the  works  anthoriied  by  this  act,  or  if  any  snch  dif- 
fereaee  arise  as  to  the  amount  of  the  damages  occasioned  to  the  lands  by  the  temporary  occnpa- 
tioa  thereof  in  the  making  of  the  said  works,  or  otherwise  in  exercise  of  the  powers  given  by 
&is  act,  and  for  whiA  any  party  may  be  entitled  to  demand  compensation  aocording  to  the  pro- 
Tineas  of  this  act,  the  amount  ef  the  compensation  to  be  paid  by  the  commissioners  in  every 
neh  ease  shall  be  settled  by  the  verdict  of  a  Jury  in  manner  hereinafter  mentioned." 

6«et  H.{a)  "  And  be  It  enacted,  That  where  it  shall  be  necessary  to  refer  any  such  question 
to  tke  determination  of  a  jury  by  reason  of  any  such  difference  as  aforesaid,  then,  one  month,  at 
leaat  before  issuing  their  warrant  for  summoning  a  Jury  as  hereafter  provided,  the  commissioners 
■ball  give  notice  in  writing  to  the  party  with  whom  such  difference  shall  have  arisen  of  their 
ioteation  to  cause  such  jury  to  bf  summoned ;  and  in^uoh  notice  the  commissioners  shall  stato 
what  nrai  of  money  they  are  willing  to  give  such  party  for  his  interest  in  snch  lands,  and  for  the 
damage  to  be  sustained  by  him  by  the  execution  of  the  said  works." 

Sect  78.(fr)  "And  be  it  enacted,  That  in  every  case  in  which  any  snch  question  of  disputed 
eompensation  shall  be  required  to  be  determined  by  the  verdict  of  a  jury,  the  commissioners  shall 
ifsae  their  warrant  to  the  sheriff,  under  the  hands  of  two  or  more  of  them,  requiring  bim  to  sum- 
moo  a  jury  for  that  purpose ;  and  if  such  sheriff  be  interested  in  the  matter  in  dispute,  snch 
^pHeation  shall  be  made  to  some  coroner  of  the  county  in  which  the  lands  in  question,  or  some 
part  thereof,  shall  be  situate ;  and  if  all  the  coroners  of  such  county  be  so  interested,  such  appli- 
fatioB  may  be  made  to  some  person  having  filled  the  office  of  sheriff  or  coroner  in  such  county^ 
and  who  shall  be  then  living  there,  and  who  shall  not  be  interested,"  Ac 

Sect  82.(e)  "And  be  it  enacted,  That  fourteen  days'  notice  of  the  time  and  place  of  the 
iaqairy  shall  be  given  in  writing  by  the  oommissioners  to  the  other  party." 

8eet^  %b.{d)  **  And  be  it  enacted.  That  such  Jury  shall  deliver  their  verdict  for  the  sum  of  money 
to  be  paid  for  the  purchase  of  the  lands  ^required  for  the  purposes  of  this  act,  or  of 
any  interest  therein,  belonging  to  the  party  with  whom  such  question  of  disputed  com-  r*166 
peomtioB  shall  have  arisen,  and  also  the  sum  of  money  to  be  paid  for  the  injury  done 
to  the  lands  of  any  such  party  by  the  severance  from  such  lands  of  tiie  lands  required  by  the 
eommissioners,  and  also  the  sum  of  money  to  be  paid  by  way  of  compensation  for  the  damage 
oeessioned  to  any  such  lands  by  the  execution  of  the  works,  whether  it  be  for  damage  sustained 
before  the  time  of  the  inquiry,  or  for  fbtnre  damage,  either  temporary  or  permanent^  or  for  any 
rscsrriag  damage  of  which  the  cause  is  then  only  in  part  obviated,  and  which  cannot  or  will  not 
be  fnther  obviated  by  the  eommissioners ;  and  the  sums  of  money  to  be  paid  for  the  injury  done 
by  say  such  severance  as  aforesaid,  or  by  way  of  compensation  for  any  such  damage  as  afore- 
Mid,  shall  in  every  case  be  assessed  separately  from  the  value  of  the  lands,  or  the  sum  to  be  paid 
for  the  purchase  thereof,  or  of  any  interest  tiierein." 

Seet87.(e)  "And  be  it  enacted.  That  the  sheriff  before  whom  snch  inquiry  shall  be  held 
shall  give  judgment  for  the  purchase-money  or  compeaiation  assessed  by  such  jury;  and  the  said 
verdict  and  judgment  shall  be  signed  by  the  sheriff,  and  being  so  signed  shall  be  kept  by  tha 
dcik  of  the  peace  for  the  parte  of  Lladsey  in  the  county  of  Lincoln  among  the  records  of  the 

footer  sessioneifor  the  said  parte ;  and  snch  verdicte  and  jndgmento  shall  be  deemed  records, 

sod  the  lame,  or  true  copies  thereof,  shall  be  good  evidence  in  all  oonrte  and  elsewhere ;  and  all 

P«nons  may  inspect  the  said  verdicte  and  Judgments,  and  may  have  copies  thereof  or  extraete 

^toefrom,  on  payment,"  Ac 

(a)  See  stet  8  A  9  Vict  e.  18,  s.  88. 
(5)  See  Stat  8  A  9  Vict  c  18,  s.  89. 
(o)  See  stet  8  A  9  Vict  e.  18,  s.  48. 

(d)  See  stet  8  A  9  Vict  e.  18,  s.  49. 

(e)  See  stat  8  A  9  Vict  c.  18,  s.  60. 
Reported  l»y  0.  Blackburn,  Esq. 

VOL.  xm.— 14 
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The  QUEEN  v.  The  Inhabitants  of  TACOLNESTONE.     Jan.  17. 
Reported,  12  Q.  B.  157  (E.  C.  L.  R.  vol.  64). 


^jg^^  *BRIGGS  V.  The  MERCHANT  TRADERS'  Ship  Loan  and 
^  Insurance  Association.     Jan.  18. 

A  TMael,  the  J.  A.,  with  cargo  on  board,  abandoned  bj  her  erew  at  aea,  waa  broaght  iato 
harbour  by  salvors.  Plaintiff,  who  was  owner  of  the  J.  A.,  applied  to  the  Court  of  Admi- 
ralty, and  obtained  possession  of  the  ship  and  cargo  on  entering  into  recognisance  as  a  aeooritj 
for  the  whole  salvage :  and  he  effected  an  insurance  intended  to  cover  the  proportion  of  the 
salvage  he  might  have  to  pay  under  the  recognisance.  In  the  policy  the  subject-matter  of 
insurance  was  described  as  "average  e^Lpenses  per  J.  A."  'The  vessel  then  sailed  and  was 
totally  lost  with  the  cargo  on  board.  Plaintiff  was  obliged  to  pay  the  amount  of  his  rocbgniaaaiee. 
Held,  in  an  action  against  the  underwriters, 

1.  That  the  cargo  was  liable  to  contribute  a  rateable  portion  of  the  salvage :  and  tiiat  the 
plaintiff,  who  had  become  liable  to  pay  the  whole  salvage,  had  a  lien  on  the  cargo  for  that 
rateable  portion,  and  had  consequently  an  insurable  interest  in  the  cargo. 

2.  That,  in  the  policy,  the  description  of  the  subject-matter  as  average  expenses  was  sulBetent 

Covenant.  The  declaration  averred  that  the  plaintiflf  was  owner  of 
the  ship  Joseph  Alexander,  lying  at  Yarmouth,  on  which  were  then  goods 
previously  loaded  belonging  to  William  Dawson  and  John  Woods ;  and 
that  there  was  due  to  the  plaintiff,  as  such  owner  of  the  ship,  by  the 
owners  of  the  goods  in  respect  thereof  as  such  owners,  700Z.,  foF  cer- 
tain average  expenses,  being  the  average  expenses  mentioned  in  the 
policy  thereinafter  mentioned,  that  is  to  say,  for  contribution  to  certain 
salvage  of  the  ship  and  of  the  goods  whilst  the  same  were  on  board  the 
ship,  paid  by  the  plaintiff  to  the  salvors  thereof:  the  declaration  then 
averred  that  plaintiff,  at  the  time  of  making  the  policy,  up  to  the  time 
of  the  loss,  had  a  lien  on  the  goods  for  the  amount  of  the  average  ex- 
penses and  contribution,  and  during  all  that  time  was  interested  in  the 
goods,  to  wit,  to  the  amount  insured.  The  declaration  then  set  out  a 
policy  of  insurance  under  the  seal  of  the  defendants,  in  nearly  the  ordi- 
nary form,  in  which  the  policy  was  declared  to  be  on  average  expenses  per 
Joseph  Alexander.     The  count  then  averred  a  total  lops  of  the  ship 
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and  goods;  and  that  the  plaintiff  '^'thereby  lost  his  lien  on  the 


goods,  and  the  sum  so  due  for  average  expenses  and  contribution. 
Breach,  non-payment. 

Pleas,  1.  Non  est  factum.  2.  That  there  was  not  due  or  owing,  in 
respect  of  the  goods,  to  the  plaintiff,  for  average  expenses,  the  said  sum 
or  any  part  thereof,  modo  et  form& :  8.  That  the  plaintiff  was  not  inter- 
ested in  the  goods  or  any  part  thereof,  modo  et  form& :  4.  A  traverse 
of  the  plaintiff  having  lost  the  sum,  modo  et  form& :  on  which  issues 
were  joined.  There  were  other  issues,  of  which  the  affirmative  lay  on 
the  defendant,  and  on  which  nothing  turned. 
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On  the  trial,  before  Pollock,  C.  B.,  at  the  Norfolk  Spring  assizes, 
1848,  it  was  proved  that,  before  the  policy  was  made,  the  Joseph  Alex- 
ander had  sailed,  with  the  goods  mentioned  in  the  declaration  on  board, 
boand  to  Grimsby  and  Goole ;  she  met  with  a  collision,  and  was  aban- 
doned by  her  crew :  she  was  found  derelict ;  and  the  ship  and  cargo 
were  brought  safe  into  Yarmouth.  The  plaintiff,  who  was  owner  of  the 
vessel,  claimed  her ;  and  the  Court  of  Admiralty  ordered  the  ship  and 
cargo  to  be  given  up  to  him,  on  his  entering  into  a  recognisance  as  a 
Security  for  the  salvage.  The  plaintiff  then  effected  the  policy,  intend- 
ing thereby  to  insure  the  sum  hi  might  have  to  pay  under  the  recog- 
nisance. The  ship  and  cargo  were  totally  lost  by  the  perils  of  the  sea,  ^ 
on  the  voyage  from  Yarmouth  to  Goole ;  and  the  plaintiff  under  his 
recognisance  was  obliged  to  pay  7002.  to  the  salvors.  The  Lord  Chief 
Baron  expressed  an  opinion  that  the  plaintiff  had  an  insurable  interest, 
as  having  a  lien :  and  the  plaintiff  had  a  verdict. 

In  Easter  term,  1848,  Prendergmt  obtained  a  rule  '^'nisi  for  a  r^-f />q 
new  trial  on  the  ground  of  misdirection,  or  to  arrest  the  judg-  *- 
ment.     On  this  day  and  January  22d,(a) 

Byle9y  Serjt.,  Palmer  and  Unthank^  showed  cause. — The  sole  question 
is,  whether  the  plaintiffs  had  or  had  not  an  insurable  interest  in  the 
goods.  It  is  not  necessary  that  the  assured  should  have  any  actual  pro- 
perty, either  legal  or  equitable,  in  the  thing  insured^  all  that  is  required 
is,  that  they  slAuld  have  such  an  interest  in  the  safety  of  the  thing  as 
to  make  the  insurance  not  a  gambling  speculation.  .  How  else  could  a 
man  insure  expeoted  profits,  as  he  may  do ;  Grant  v.  Parkinson,  8  Doug. 
16,  Barclay  v.  Cousins,  2  East,  544,  Henrickson  v.  Margetson,  2  East, 
549,  note  (a),  Eyre  v.  Glover,  16  East,  218  ?  or  captors  insure  before 
eondemnation,  as  in  Stirling  v.  Yaughan,  11  East,  619  ?  or  a  factor  in 
advance  insure  before  he  has  received  the  goods,  as  in  Wolfe  v.  Horn- 
castle,  1  B.  &  P.  816?  In  this  last  case  Bullbr,  J.,  says  :(&)  <<  I  agree 
that  a  debt  which  has  no  reference  to  the  article  insured,  and  which  can- 
not make  a  lien  on  it,  will  not  give  an  insurable  interest.  But  a  debt 
which  arises  in  consequence  of  the  article  insured,  and  which  would  have 
given  a  lien  on  it,  does  give  an  insurable  interest."  The  principle  is 
laid  down  by  Lawbbncs,  J.,  in  Lucena  v.  Crawford,  2  New  Rep.  269. 
He  says  :(c?)  «« To  be  interested  in  the  preservation  of  a  thing,  is  to  be 
80  circumstanced  with  respect  to  it  as  to  have  benefit  from  its  existence, 
prejudice  from  its  destruction."  In  the  present  case,  however,  the 
assured  had  an  actual  '*'lien  on  the  goods ;  and,  that  being  so,  the  r^^-ifTA 
case  is  clear ;  Robertson  v.  Hamilton,  14  East,  522.  The  facts  '- 
appear  on  the  declaration,  and  were  proved  at  the  trial.  The  reward 
doe  to  salvors  for  what  they  did  for  the  benefit  of  the  whole  is,  by  the 

(o)  Before  Lord  Dbhmav^  0.  J.^  PATTSSOir,  Colkbu>oK|  and  Wiohtkav,  Js. 
(6)  1  B.  A  P.  323. 
(e)  2  New  Bep.  802. 
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maritime  law,  to  be  raised  by  general  oontribntion  from  all  who  reaped 
the  benefit ;  2  Arnould  on  Marine  Inflnrance,  p.  915,  Cox  v.  May,  4  M. 
k  S.  152,  159.  For  this  reward,  parUy  due  by  the  owners  of  the  goods, 
the  salvors  have  a  lien  by  the  maritime  law ;  Abbott  on  Shipping,  p. 
556,  8th  ed.,  Hartfort  v.-  Jones,  1  Ld.  Raym.  898,  Baring  v.  Day,  8 
East,  57 :  and,  in  this  coontry,  stat.  9  &  10  Viet.  c.  99,  s.  19,  enacts 
that  the  Court  of  Admiralty  shall  detain  the  saved  ship,  and  the  oflScer 
of  customs  the  goods,  till  the  salvage  is  paid  or  secured.  The  plaintiff, 
who  was  the  ship-owner,  therefore,  could  not  redeem  his  ship  without 
paying  as  he  did  the  debt  of  the  owner  of  the  cargo.  He  had,  on  that 
ground,  an  equitable  lien  on  the  goods  redeemed,  as  in  equity  he  stood 
in  the  place  of  those  from  whom  he  redeemed  them,  and  an  equitable 
lien  is  enough  to  support  an  averment  of  interest.  But,  further,  it  was 
necessary  to  redeem  the  ship  and  cargo  in  order  to  carry  on  the  adven- 
ture ;  the  payment  made  for  that  purpose  was  general  average.  The 
ship-owner  has  a  lien  for  general  average.  In  Abbott  on  Shipping,  p. 
507,  8th  ed.,  Lord  Tentbrdsk  states  the  practice  to  be  so :  and  in  Scaife 
V.  Tobin,  8  B.  &;  Ad.  528,  528  (E.  G.  L.  R.  vol.  28),  both  he  and  Parke, 
J.,  state  the  law  accordingly.  Lord  Eldok  recognises  it  in  Hallett  v. 
Bousfield,  18  Yesey,  187;  and  it  has  recently  been  acted  upon  in 
n^^fr^-t  America,  in  the  United  States  v.  Wilder.(a)  ^However,  it  is 
^  unnecessary  to  consider  this,  as  the  lien  here  is  not  traversed. 
Pre7iderga9t  and  0*Malley^  contrft. — If  the  meaning  o^  the  averment 
of  interest  is  that  the  plaintiff  was  interested  by  virtue  of  the  lien,  the 
traverse  of  the  interest  puts  in  issue  the  lien  as  involted  in  that  aver- 
ment ;  Dunstan  v.  Tresider,  5  T.  R.  2 :  or,  if  not,  the  declaration  is  bad 
in  arrest  of  judgment,  as  not  showing  how  the  loss  of  the  goods  was  a 
loss  within  the  policy.  The  questions,  however,  made  at  the  trial  were, 
whether  the  sum  said  to  have  been  lost  was  properly  described  as  average 
expenses,  and  whether  the  plaintiff  had  a  lien  on,  and  thereby  an  interest 
in,  the  goods,  and  whether  he  could  be  said  to  hafe  lost  the  sum.  Sal- 
vage is  not  general  average.  It  cannot  be  said  to  be  a  voluntary  sacrifice : 
and  that  is  an  essential  ingredient  in  general  average;  Covington  v. 
Roberts,  8  New  Rep.  878,  9,  Power  v.  Whitmore,  4  M,  &  S.  141,  149. 
Neither  had  the  plaintiff  a  lien.  It  is  not  necessary  to  inquire  whether 
salvors  had  a  lien  by  the  common  law ;  for,  since  stat.  9  &  10  Vict.  e. 
99,  the  possession  is  not  in  them  but  in  the  Oourt  of  Admiralty.  And, 
though  the  ship-owner  could  not  regain  his  ship  without  securing  the 
salvage  due  in  respect  of  her,  he  need  not  have  redeemed  the  cargo 
His  doing  so  was  a  voluntary  act:  and,  as  Yarmouth  is  a  home  port. 
and  he  might  have  consulted  the  owners  of  the  goods,  it  is  somewhat 
doubtful  if  there  was  even  a  debt  from  them  for  this  money  as  paid  at 
their  request.  Even  if  it  was  so  paid,  that  gives  no  lien ;  Hussey  v. 
*1721  ^^^^^^^^'  ^  ^^^^'  ^^^*  *^^  passage  cited  from  Abbott  on  Ship- 
J  ping,  p.  507,  8th  ed.,  and  Hallett  v.  Bousfield,  18  Vcsey,  187, 

(a)  Oitedt  2  Arnould  on  Lmnnoe,  p.  949. 
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are,  when  looked  into,  aathorUiee  that,  evea  for  general  average,  there 
is  no  lien. 

Then,  the  plaintiff  has  sustained  no  loss.  General  average  is  like 
bottomry;  it  is  not  payable  unless  the  thing  arrive  in  specie:  on  that 
principle  a  loss  of  the  ship  is  a  total  loss  of  the  bottomry  debt ;  Simond^ 
V.  Hodgson,  6  Bing.  114  (£.  G.  L.  B.  vol.  19).(a)  But  this  is  an  attempt 
to  insure  the  goods  belonging  to  the  debtor,  for  the  benefit  of  the  creditor, 
which  cannot  be  done.  In  the  language  of  Lord  Tskterdek  in  Man- 
field  V.  Maitland,  4  B.  k  Aid.  582,  586  (E.  G.  L«  B.  vol.  6),  the  owners 
of  the  goods  are  still  liable  to  the  plaintiff  for  his  advance,  as  a  debt, 
and  the  latter  has  not  ba  insurable  interest  At  all  events,  the  defend- 
ant was  entitled  to  a  verdict  on  the  express  traverse  of  this  being 
<(  average  expenses."  Cur.  adv.  wit. 

Lord  Dbnman,  G.  J.,  in  tlie  vacation  following  this  term  (February 
24th),  delivered  the  judgment  of  the  Gourt. 

The  question  in  this  case  was,  whether  the  plaintiff  had  an  insurable 
interest  in  the  goods  on  board  the  Joseph  Alexander.  It  was  contended 
for  the  plaintiff  that  the  interest  arose  from  average  expenses  in  respect 
of  the  goods,  and  that  the  plaintiff  had  a  lien  upon  them  in  respect  of 
those  expenses*  The  goods  were  shipped,  and  the  vessel  sailed,  upon  a 
voyage  from  ^Yarmouth  to  Grimsby  and  Goole.  Shortly  after  ^^^  -o 
she  sailed,  she  was  struck  by  another  vessel,  and  abandoned  by  *- 
her  crew,  and  brought  back  to  Yarmouth  by  some  persons  who  claimed 
and  received  salvage  for  bringing  her  back,-  which  was  paid  by  the  plain- 
tiff, the  owner  of  the  Joseph  Alexander;  and  the  insurance  was  in 
respect  of  the  average  proportion  of  the  salvage  expenses  payable,  as 
the  plaintiff  contended,  by  the  owners  of  the  goods. 

The  first  question  was,  whether  the  owners  of  the  goods  were  bound 
to  contribute  to  the  salvage  at  all.  By  stat.  9  jc  16  Vict.  c.  99,  s.  19, 
the  salvors  of  a  vessel  with  goods  on  board  are  entitled  to  reasonable 
compensation  for  their  trouble ;  and  the  vessel  and  goods  are  to  remain 
in  the  custody  of  the  officer  of  the  Gustoms  until  the  salvage  is  paid  or 
seeority  given.  The  plaintiff  was  therefore  obliged  to  pay  or  secure 
the  salvage  before  he  could  regain  possession  of  the  ship  which  had  the 
goods  on  board.  There  was  no  decree  for  salvage ;  but  the  amount 
appears  to  have  been  ascertained  by  agreement. 

It  was  said  by  Lord  Ellbkborouoh,  in  Gox  v.  May,  4  M.  &  S.  159, 
that  general  average  was  analogous  to  the  case  of  salvage,  «id  that  the 
persons  to  contribute  to  the  salvage  are  those  who  would  have  borne  the 
loss  had  there  been  no  rescue,  and  who  reap  the  benefit  of  that  rescue. 
In  the  present  case  the  owners  of  the  goods,  who  would  have  lost  them 
with  the  ship  but  for  the  salvage,  have  had  the  benefit  of  saving  their 
goods,  and  would,  according  to  the  judgment  of  Lord  £ij«bnborough, 

(a)  Judgment  rerened  on  error,  Simondi  v.  Hodgson,  3  B.  &  Ad.  60  (E.  C.  L.  R.  toL  23). 

^    K 
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He-!  74.-1  ^®  bound  to  oontribate  as  in  the  ol^le  of  general  average.  This 
^  *yieYf  of  the  case  is  supported  by  several  authorities  cited  from 
foreign  jurists  in  Mr.  Arnould's  Treatise  on  Marine  Insurance,  yoI.  2, 
page  915. 

Assuming,  then,  that  the  owners  of  the  goods  were  bound  to  contribute 
to  the  salvage  as  in  the  case  of  general  average,  the  next  question  is, 
whether  the  plaintiff,  who  had  paid  the  whole  amount  of  the  salvage, 
had  a  lien  upon  the  goods  for  the  amount  of  the  contribution.  Whatever 
doubts  may  have  existed  formerly,  it  seems  now  to  be  settled  that  the 
owner  of  the  ship  has  a  lien  upon  the  cargo  for  general  average.  This 
was  the  opinion  of  Lord  Tbnterden,  intimated  in  ^bbott  on  Shipping, 
507, 8th  ed.,  and  expressed  in  Scaife >.  Tobin,  8  B.  &  Ad.  528  (E.  0.  L.  B. 
vol.  28),  and  is  in  accordance  with  the  decisions  in  the  Courts  of  the 
United  States  which  are  mentioned  in  Mr.  Arnould's  Treatise  on  Insu- 
rance, vol.  2,  pages  949, 950.  Sut,  as  the  contribution  to  salvage  is  in  the 
nature  of  general  average,  it  is  subject  to  the  same  incidents  and  is  in 
effect  the  same ;  and  we  therefore  think  that  the  plaintiff,  as  owner  of 
the  ship  who  had  paid  the  whole  of  the  salvage,  and  had  a  claim  against 
the  owner  of  the  goods  for  contribution,  was  entitled  to  a  lien  on  the 
goods,  and  consequently  had  an  insurable  interest  in  respect  of  such 
lien. 

The  rule  therefore  will  be  discharged.  Rule  discharged.(a) 

(a)  Reported  by  C.  Blaokbarn,  Eeq. 

A  factor  has  an  iosurable  interest  in  goods  indemnity^  it  was  held  that  he  had  an  insurable 

on  which  he  has  a  lien  for  adyances :  Rnssel  interest^  and  that  the  restitntion  of  the  property 

«.  Union  Ins.  Co.,  1  Wash.  C.  C.  409.    By  a  to  the  original  owners,  and  thns  taking  it  o«t 

policy  on  ressel  and  cargo,  a  party  having  a  of  the  possession  of  the  surety,  was  a  loss  by 

lien  for  advances  or  a  special  ownership  and  one  of  the  perils  insured  against:    Bussel  r. 

possession,  may  protect  his  interest  in  the  res-  Union  Ins.  Co.,  1  Wash.  C.  0.  409. 

sel  and  cargo  to  the  extent  of  his  advances  and  A  lien  or  an  interest  in  the  nature  of  a  lien 

lion:  Seamans  v.  Loring,  1  Mason«  127.  Where  is  an  insurable  interest;  and  it  will  make  no 

a  person  became  surety  for  the  payment  of  the  difference  if  the  debtor  has  a  right  to  parsao 

value  of  the  cargo  of  a  vessel  in  case  of  its  his  debtor  personally,  for  the  debt  on  account 

eondemnation  by  a  court  of  appeals  in  Spain,  of  which  the  lien  attached :  Hancox  «.  Fish- 

the  cargo  having  been  deliverod  to  him  for  fai«  ing  Ins.  Co.,  3  Sumner,  13S. 


^--.,  *The  Guild  of  Masters,  &c.,  of  the  TRINITY  HOUSE  in 
^'^J        KINGSTON-UPON-HULL,  v.  BEADLE.    Jan.  19. 

Stat  7  ik  8  Vict  o.  21,  which,  by  sect  6,  enacts  "that  any  letter  or  power  of  attorney,  or  other 
instrument  made  for  the  purpose  of  appointing  or  nominating  a  proxy,  and  chargeable  with 
duty  under  this  act,  shaU  authorise  such  proxy  to  vote  upon  any  matter  at  one  meeUng,"  Ac, 
"and  no  such  letter,"  Ac,  "shall  be  further  or  otherwise  available,"  and,  by  sect.  2  and  sche- 
dule, imposes  a  2:  M.  stamp  duty  on  such  proxy,  does  not  abrogate  the  right  of  appointing  a 
general  proxy,  with  a  80«.  stamp  under  stat  65  G.  3,  c.  184. 

Gasb  against  defendant  as  chairman  of  the  Dock  Company  at  King- 
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ston-upon-HulIy  for  refnsiDg  to  permit  one  William  Golliason  to  vote  on 
behalf  of  the  plaintiffs  at  a  meeting  of  the  proprietors  of  the  said  com* 
pany.  Plea :  That  Collinson  was  not  duly  deputed  and  appointed  to 
vote  on  behalf  of  the  plaintiffs.     Issue  thereon. 

A  case  was  stated  for  the  opinion  of  this  Court. 

The  case  referred  to  sect.  45  of  stat.  7  &  8  Vict.  c.  ciii.  (local  and 
personal,  public ;  Royal  Assent,  6th  August,  1844),  <<  for  making  new 
docks,  and  other  works  connected  therewith,  in  addition  to  the  present 
docks  at  Kingston-upon-HuU ;  and  for  amending  the  acts  relating  to 
8Qch  last-mentioned  docks."  By  that  section,  it  is  provided  that  it  shall 
be  lawful  for  the  plaintiffs  <<  to  depute  and  appoint  any  one  of  the  elder 
brethren  of  the  same  guild  or  brotherhood,  by  writing  under  their  com- 
mon seal,  to  represent  the  said  guild  or  brotherhood  at  all  meet%ng%  of 
the  Company  to  be  held  in  pursuance  of  the  recited  acts  or  of  this  act, 
and  to  vote  at  such  meetings  as  the  proxy  of  the  said  guild  or  brother- 
hood," &c.  The  case  referred  also  to  stat.  7  &  8  Vict.  c.  21,(a)  s.  6 
(Royal  Assent,  6th  June,  1844),  which  provides  <<  That  any  letter  or 
power  of  attorney,  or  other  instrument  made  for  the  purpose  of  appoint- 
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ing  or  nominating  a  proxy,  and  chargeable  with  duty  under  this 
act,  shall  ^authorize  such  proxy  to  vote  upon  any  matter  at  one 
meeting  of  the  proprietors  or  shareholders  of  or  in-  any  company  or 
society,  the  time  of  holding  whereof  shall  be  specified  in  such  instru- 
ment, or  at  any  adjournment  of  such  meeting ;  and  no  such  letter  or 
power  of  attorney  or  other  instrument  shall  be  further  or  otherwise 
available,  anything  in  such  instrument  or  in  any  act  of  parliament  to 
the  contrary  notwithstanding." 

On  23d  January,  1847,  the  plaintiffs,  by  instrument  under  seal,  pur- 
porting to  be  executed  in  pursuance  of  sect.  45  of  the  local  act  above 
mentioned,  deputed  the  said  Collinson,  who  was  an  elder  brother  of  the 
guild, «( to  represent  the  said  guild  or  brotherhood  at  all  meeting%  of  the 
Dock  Company  to  be  held"  under  the  said  and  certain  other  acts  therein 
referred  to,  <<  and  to  vote  at  such  meetings  as  the  proxy  of  the  said  guild 
or  brotherhood  on  whatever  question,  matter  or  thing  may  be  proposed, 
discussed,  or  considered  thereat,"  &c. 

At  a  meeting  of  the  proprietors  of  the  Dock  Company,  on  28th 
January,  1847,  the  vote  of  Collinson  as  the  proxy  of  the  plaintiffs, 
imder  the  authority  of  this  instrument,  was  received.  An  adjournment 
of  this  meeting  was  held  on  1st  March  following;  *when  Collinson  claimed 
to  vote  again,  as  the  proxy  of  the  plaintiffs,  by  virtue  of  the  same  instru* 
ment.  The  defendant,  as  chairman,  refused  to  receive  the  vote,  alleging 
that  Collinson  was  not  duly  deputed  and  appointed  to  vote  for  the  plain- 
tiffs at  that  meeting. 

The  case  stated  that  no  question  arose  for  the  opinion  of  the  Court  as 
to  the  amount  of  the  stamp. 

(a)  ^To  reduce  the  itoiap  datief  on  polieief  of  ae*  inrannoei"  Ao. 
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The  qaestion  for  the  opinion  of  the  Oonrt  was,  whether  the  instrnment 
of  deputation  set  forth  in  the  case,  and  under  which  Collinson  claimed 
*1771  ^^  ^^^^  ^^^  ^^  *plaintiffii  at  the  adjourned  meeting  on  Ist  March, 
^  1847,  was  suflScient  to  support  such  claim. 

Cowling  J  for  the  plaintiff. — ^The  question  is,  whether  the  Dock  Com- 
pany can  appoint  a  general  proxy  to  represent  them  at  all  meetings. 
Such  a  power,  by  "  Letter  or  power  of  attorney"  impressed  with  a  30#» 
stamp,  is  recognised  by  stat.  55  G.  8,  c.  184,  Sched.  Part  I.  The  same 
power  is  also  expressly  given  to  this  company  by  sect.  45  of  their  act, 
which  was  passed  after  stat.  7^8  Vict.  c.  21.  Besides,-  sect.  6  of  stat. 
7  &  8  Vict.  c.  21,  has  not  the  effect  of  abolishing  the  general  proxy  on 
a  30«.  stamp ;  it  applies  merely  to  the  proxy  "  chargeable  with  duty 
under  this  act/'  that  is  to  the  proxy  impressed  with  a  2«.  6d.  stamp, 
under  s.  2,  and  the  schedule  (<<  in  respect  of  every"  «<  power  of  attorney" 
«<made  for  the  sole  purpose  of  appointing"  <<a  proxy  to  vote  at  any 
meeting  of  the  proprietors^"  &;c.),  and  enacts  that  such  a  proxy  shall  be 
available  for  one  meeting  only.  This  construction  is  put  upon  the  6th 
section  in  Tilsley's  Treatise  on  the  Stamp  Laws,  p.  61.(a)  « It  is  to  be 
understood  that  the  duty  of  80».,  imposed  by  the  55  G.  3,  c.  184,  on  a 
letter  or  power  of  attorney,  is  repealed  by  the  7  Vict.  c.  21,  only  so 
far  as  regards  proxies  whereon  the  duty  of  2«.  6(2.  is  granted ;  that  is, 
on  proxies  to  vote  at  one  particular  meeting  only,  of  a  joint-stock  com- 
pany, or  any  adjournment  thereof;  but  it  is,  of  course,  competent  to 
persons  to  execute  powers  of  attorney,  to  vote  at  all  meetings  of  the 
Company ;  which  powers  will  be  subject  to  t^e  duty  of  309.,"  &c. 

Hiigh  Hilly  contrd.. — The  Company's  act  contains  no  negative  or 
*1 7A1  3P®<^^^  words,  and  therefore  does  not  exclude  ^he  application  of 

'^J  stat.  7  &  8  Vict.  c.  21,  s.  6 ;  Foster's  Case,  11  Rep.  56  h.  [Pat- 
TESON,  J. — What  do  you  say  to  Mr.  Tilsley's  construction,  that  the 
object  of  that  section  was  to  relieve  persons  from  the  larger  duty  in 
those  cases  only  where  the  proxy  is  for  a  single  meeting  ?]  The  power 
of  attorney  mentioned  in  the  schedule  to  stat.  55  G.  3,  c.  184,  is  a 
general  power  for  general  purposes,  and.  not  for  voting  merely ;  that 
general  power  is  untouched  by  the  later  statute ;  but  the  power  of  ap- 
pointing a  general  proxy  to  vote  is  abrogated.  Section  45  of  the  Com- 
pany's act,  in  authorising  the  Company  to  appoint  a  proxy  at  <«  aU 
meetings,"  means  only  <«  any"  meeting. 

Lord  Dbnmak,  C.  J. — ^I  think  it  clear,  that  the  Company  have  the 
power  to  appoint  a  general  proxy ;  and  I  quite  agree  with  Mr.  Tilsley 
in  his  construction  of  sect  6  of  stat.  7  &  8  Vict.  c.  21. 

Patteson,  J. — Mr.  Tilsley's  is  the  sensible  construction.  The  object 
of  the  section  was  merely  to  reduce  the  burden  of  the  stamp  duty  where 
a  voter  might  wish  to  confine  his  proxy  to  a  single  meeting. 

Coleridge  and  Wiqhtman,  Js.,  concurred. 

Judgmeat  for  plaintiffs.(6) 

(a)  2d  ad.  (5)  Boported  by  H.  DaTiaon,  Esq. 
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The  QUEEN  v.  The  Inhabitants  of  TOTNESS.    Jan.  20. 
Beported,  11  Q.  B.  80  .(E.  C.  L.  R.  voL  63). 


♦The  QUEEN  v.  BOYCE  COMBE,  Esq.,  and  the  Churchward-  -.^-.q 
ens  of  ST.  ANDREW'S,  HOLBORN,  Ex  parte  THOMAS  ••  ^^^ 
LOADER.    Jan.  24. 

Uader  the  Metropolitan  BaUdingt  Aot,  li  O.  8,  o.  78,  ss.  76,  77,  a  magistrate  has  jurisdiction  to 
fix  the  amoant  of  reward  to  be  paid  to  the  keepers  of  engines  bionght  to  extinguish  fires,  and 
order  it  to  be  paid,  although  the  parish  oi&cers  do  not  originate  anj  proceeding  before  him 
for  (hat  purpose. 

HuDBLESTON,  on  this  day,  obtained  a  rule  under  stat.  11  &  12 
Tici,  c.  44,  8.  5,  calling  on  Boyce  Combe,  Esquire,  one  of  the  magis- 
trates of  the  Police  Courts  of  the  metropolis,  and  the  churchwardens  of 
the  parish  of  St.  Andrew,  Holborn,  to  show  cause  why  the  said  Boyne 
Combe,  as  one  of  the  magistrates  aforesaid,  should  not  give  his  approba- 
tion and  consent  to  payment  being  made,  by  the  said  churchwardens,  of 
the  sum  of  20«.  or  such  less  sum  as  the  said  Boyce  Combe  should  fix,  to 
Thomas  Loader,  as  the  engine  keeper  who  brought  the  second  large 
engine  on  the  30th  day  of  November  last,  to  help  to  extinguish  a  fire 
vhioh  happened  at  the  dwelling-house  and  in  the  premises  of  one  Sidney 
Powell,  situate  at  No.  112,  in  Gray's  Inn  Lane  in  the  parish  aforesaid^ 
pursuant  to  the  statute  in  that  behalf. 

From  the  affidavits  it  appeared  that  Loader  had  obtained  a  summons 
from  Mr.  Combe,  calling  on  the  churchwardens  to  show  cause  in  nearly 
the  same  terms  as  those  in  the  rule ;  and  that  the  churchwardens  did 
accordingly  appear  before  Mr.  Combe,  and  there  refused  to  be  parties 
to  any  application  to  the  magistrate  to  sanction  the  payment  of  any 
money  to  Loader. 

Mr.  Combe  refused  to  entertain  the  question,  and  gave  his  reasops  in 
irriting  as  follows. 

*"  As  this  application  is  one  of  importance,  and  which  will  r^ti  oa 
probably  be  considered  elsewhere,  I  have,  to  prevent  the  ground  ^ 
of  refusal  being  misunderstood,  put  my  decision  in  writing.  This  appli- 
cation to  me  is  made  by  an  engine  keeper,  who  requires  my  consent  and 
approbation  to  the  churchwardens  of  St.  Andrew's  parish  paying  him, 
as  the  engine  keeper  bringing  the  second  engine  to  help  to  extinguish  a 
fire,  a  reward  not  exceeding  20«.,  under  the  statute  14  Gr.  3,  e.  78,  com- 
monly called  the  Building  Act.  The  question  has  been  frequently  dis- 
cussed: and  on  the  part  of  parishes  it  has  been  contended  that  the 
magistrate  has  no  right  to  interfere  except  on  the  application  of  the 
churchwardens,  who,  it  is  contended,  must  originate  or  consent  to  such 
application. 

VOL.  XIII. — 15  K  2 
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«  Id  order  that  the  parties  may  have  the  opportunity  of  taking  the 
opinion  of  the  Court  of  Queen's  Bench,  I  now  decide  to  refuse  my  con- 
sent and  approbation,  on  the  ground  that  I  have  no  jurisdiction  to  consent 
or  approve,  unless  the  churchwardens  make  the  application  to  me  for 
that  purpose ;  and  which  in  this  instance  they  decline  doing." 

Lushy  on  a  subsequent  day  of  the  term  (January  80th),  showed  cause.— 
The  principal  point  is  as  to  the  construction  of  the  Metropolitan  Buildiug 
Act,  14  Gr.  3,  c.  78.((i)  The  sections  that  are  material  are  the  76th  and  77tb. 
By  the  76th  section  it  is  enacted,  inter  alia,  that  the  keeper  of  the  second 
parish  engine  or  other  large  engine  that  shall  be  brought  to  extinguish  any 
€re  shall  be  paid  a  sum  not  exceeding  209.  by  the  churchwardens  of  the 
*lftn  P^''^^^'  recoverable,  if  necessary,  *by  distress  of  their  goods.  By 
^  the  77th  section  it  is  enacted  that  no  such  reward  shall  be  paid 
by  the  churchwarden  «<  without  the  approbation  and  consent  of  one  or 
more  justice  or  justices  of  the  peace"  for  the  county  of  Middlesex  in 
case  the  parish  happens  to  be  situated  there.  In  the  present  case  Loader 
is  the  keeper  of  the  second  large  engine,  which  was  brought  to  a  fire  in 
a  parish  in  Middlesex;  and  Mr.  Combe,  being  one  of  the  Metropolitan 
police  magistrates,  is  in  the  same  situation  as  a  justice  of  the  peace  for 
the  county  of  Middlesex  would  formerly  have  been.  There  have  been 
many  complaints,  recently,  that  the  money  of  parishes  in  the  metropolis 
has  been  wastefully  expended  in  paying  rewards  under  the  Metropolitan 
Building  Act;  and  the  officers  of  the  parishes  are  of  opinion  that  they 
have  a  discretion  as  to  paying  any  reward  at  all  under  sect.  76 :  they 
contend  that  the  act,  for  the  protection  of  the  parish,  forbids  their  pay- 
ing a  larger  sum  than  the  maximum  sum  named  in  the  76th  section 
(which  in  the  present  case  is  20«.),  but  leaves  it  to  their  discretion 
whether  any  sum  shall  be  paid.  This  question  however  scarcely  arises 
on  the  present  rule,  which  calls  on  the  magistrate  to  give  his  approba- 
tion and  consent  to  the  payment  of  a  sum  to  Loader.  Whether  the 
churchwardens  can  or  cannot  be  oompelled  by  any  proceedings  to  fix  a 
sum  payable  to  the  person  who  brings  the  second  large  engine,  it  is  still 
plain  that  the  magistrate  cannot  give  his  <<  approbation  and  consent*' 
to  the  payment  of  a  sum  until  they  have  fixed  it.  The  first  step  is  to 
be  taken  by  the  churchwardens;  then  the  magistrate  is  to  approve  or 
disapprove  of  the  sum  they  have  assessed.  The  words  « approbation 
*lft2T  *^^  consent"  imply  that  there  is  *something  already  resolved 
^  upon  by  others;  the  justice  has  no  authority  given  him  to  origi- 
nate an  inquiry  or  fix  the  amount:  his  jurisdiction  is  confined  to  approv- 
ing or  disapproving  of  what  others  have  done. 

There  are  other  points  in  the  case,  not  of  general  importance.  [Lord 
Denman,  C.  J. — We  will  hear  the  other  side  on  this  point  before  hearing 
any  further  argument.] 

Humphrey  and  Huddlestone^  contrct. — This  rule  is  obtained  under 

(a)  Repealed  in  part,  but  not  aa  to  mgU.  76  and  71,  by  fltat  7  i;  R  Viot  o.  84»  a.  1,  and 
Sohed.  (A.). 
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Stat  11  &  12  Vict.  c.  44,  s.  5,  to  direct  the  magistrate  to  do  an  act 
vhich  he  has  declined  to  do  for  the  reasons  which  he  has  given  in  writing. 
He  states  that  he  has  declined  to  act,  because  he  thought  he  had  no 
jarisdiction  unless  the  churchwardens  made  an  application  to  him.  If 
he  is  wrong  in  this,  the  rule  should  be  made  absolute:  and,  though  stat. 
14  6.  3,  c.  78,  is  obscurely  worded,  it  appears,  on  a  fair  construction, 
that  the  rule  calls  upon  him  to  do  that  which  the  act  requires,  and  no 
more.  The  76th  section  gives  to  the  different  classes  of  persons  who* 
are  there  mentioned  rewards,  of  which  the  maximum  amount  is  fixed; 
these  rewards  are  given  for  the  public  benefit,  to  excite  activity  at  fires. 
The  words  of  the  act  are  imperative:  that  a  sum  not  exceeding  20«. 
shall  be  paid  to  a  person  doing  what  Loader  has  done;  that  it  shall  be 
paid  by  the  churchwardens;  and  that  in  default  of  payment  it  shall  be 
recovered  by  distress  of  the  goods  of  the  churchwardens.  It  is  true 
that,  as  the  amount  is  not  fixed  in  the  act,  some  one  must  determine 
what  sum,  not  exceeding  209.,  is  to  be  paid;  but  it  never  could  be 
intended  that  the  churchwardens  should  decide  for  what  sum  their  own 
goods  were  distrainable :  the  reward  is  for  the  public  ^benefit, 


and  must  be  paid;  but  the  77th  section^  for  the  protection  of  the 
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parishes,  gives,  not  perhaps  in  very  plain  words,  a  discretion  to  the 
justices  to  fix  the  amount.  The  proper  course  to  be  pursued  is  that 
which,  as  the  affidavits  show,  has  been  followed  here :  the  party  who 
thinks  himself  entitled  to  the  reward  applies  to  the  magistrate  to  approve 
of  the  payment  to  him  of  20s.,  or  such  smaller  sum  as  he  shall  fix. 
The  magistrate  issues  his  summons  accordingly ;  and,  when  the  parties 
are  before  bim,  he  hears  all  the  facts  and  approves  of,  and  orders,  the 
payment  of  that  sum  which  in  his  judicial  discretion  he  thinks  fit.  In 
the  present  case  Mr.  Combe  declined  to  exercise  his  judicial  discretion 
on  a  mistaken  construction  of  the  act;  and  this  Court  will  set  him  right. 
Lord  Denman,  C.  J. — We  thought  at  first  that  the  words  used  in  the 
77th  section  showed  by  implication  that  some  other  person  than  the 
magistrate  was  to  fix  the  amount  of  the  reward  to  be  pq.id,  and  that  the 
magistrate  was  only  to  sanction  or  refuse  to  sanction  the  payment  of  a 
6Qm  so  fixed  by  some  other  person:  but  on  looking  at  the  enactments  it 
is  not  so.  This  expression  of  our  opinion  will  probably  answer  the  pur- 
pose of  being  a  guide  to  the  magistrates,  whatever  be  the  result  of  the 
rale  as  to  the  other  points. 

^  CoLERiDOB,  J. — We  must  look  to  the  whole  scope  of  the  act  in  order 
to  understand  it.  It  is  clearly  intended  that  the  person  who  brings  the 
engine  to  the  fire  shall  have  some  reward,  and  that  the  parish  officers 
are  to  pay  it.  That  is  in  favour  of  the  public,  intended  to  stimulate 
activity  at  fires.  Then  in  favour  of  the  *parish  the  act  provides  r#H  oj^ 
that  the  parish  officers  are  not  to  pay  any  such  reward  without  ^ 
the  approval  and  consent  of  a  justice:  the  object  of  this  is  clear:  it  is 
intended  to  give  the  discretion,  not  to  the  parish  officers  who  might 
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abuse  it,  but  to  the  magistrate,  who,  when  the  parties  are  before  him, 
may  fix  the  sum  to  be  paid,  and  consent  to  and  make  an  order  for  the 
payment  of  that  sum. 

WiGHTMAN,  J. — The  difficulty  arises  from  the  act  not  expressly 
providing  who  is  to  fix  the  sum.  The  76th  section  provides  that  a  sum 
not  exceeding  209.,  shall  be  paid  to  the  party  bringing  the  second 
engine;  but  it  does  not  fix  the  amount  of  the  reward  in  certain;  and 
•there  is  no  provision  to  enable  the  churchwardens  to  fix  the  amount  in 
certain.  Had  that  clause  stood  alone,  there  would  appear  no  more 
reason  for  saying  that  the  churchwardens,  who  are  to  pay  the  reward, 
are  to  fix  the  amount,  than  the  claimant,  who  is  to  receive  it.  But  the 
77th  section  gives  the  magistrate  a  judicial  discretion  to  sanction  the 
payment;  and  therefore  the  proper  course  is  that  which  has  been  pursued 
here:  the  only  doubt  on  the  magistrate's  mind  seems  to  have  bebn 
whether  he  could  originate  the  proceeding,  and  not  as  to  the  facts,  or 
the  merits. 

Lu9h  was  heard  on  the  other  points,  which  do  not  require  to  be  noticed: 
and  ultimately  the  rule  was  made  absolute.(a) 

(a)  Reported  by  C.  Blaekbaini  Esq. 


*185]  *BROWN  V.  HUTCHINSON.    Jan.  25. 

Stat  3  A  4  W.  4,  c.  42,  b.  24,  giring  the  Judge  at  nSai  prinii  power,  when  there  \b  a  Tariaoee, 
to  direct  that  the  facts  be  found  specially  and  entered  on  the  record,  does  not  apply  to  the 
trial  of  feigned  issues. 

This  was  a  feigned  issue  as  to  the  existence  of  a  modus  in  part  of  the 
township  of  Egleston,  in  the  parish  of  Middleton  in  Teesdale,  under 
the  Tithe  Commutation  Act,  6  4;  7  W.  4,  c.  71,  s.  46,  by  way  of  appeal 
from  the  decision  of  the  Tithe  Commissioners.  On  the  trial,  before 
Erle,  J.,  at  the  Durham  Summer  Assizes,  1848,  there  was,  at  the  close 
of  the  plaintiflf's  case,  evidence  of  a  modus  in  apart  of  the  district,  but 
no  evidence  to  go  to  the  jury  of  the  existence  of  such  a  modus  as  was 
described  in  the  issue.  The  plaintifi"s  counsel  requested  the  Judge  to 
amend  the  issue  under  stat.  3  &  4  W.  4,  c.  42,  s.  23,  which  he  declined 
to  do ;  but  he  directed  the  jury  to  find  the  facts  according  to  the  evidence, 
and  ordered  their  finding  to  be  entered  on  the  record  under  stat.  3  &  4 
W.  4,  c.  42,  s.  24.  Mahisty^  in  last  term,  obtained  a  rule  nisi  to  ex- 
punge this  entry  on  the  ground  that  it  was  not  authorized. 

Knatffles  and  Martin  now  (a)  showed  cause.  By  stat.  6  &  7  W.  4,  c. 
71,  s.  46,  it  is  provided  that  any  person  claiming  to  be  interested  in  any 
lands  or  in  the  tithes  thereof,  who  shall  be  dissatisfied  with  a  decision  of 
the  commissioners,  may  cause  an  action  to  be  brought  in  any  of  his  ma- 
jesty's courts  of  law  at  Westminster  against  the  person  in  whose  favour 

(a)  Before  Lord  Dskvah,  0.  J.,  PattbsoVi  Oolbridos,  and  Wiobtmah,  Ji. 
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such  decision  shall  have  been  made,  in  which  action  the  plaintiff  shall 
deliver  a  feigned  issue,  and  shall  proceed  to  a  trial  at  law  of  such 
*issne.  The  present  action  was  brought  under  this  enactment. 
At  the  trial,  there  was  a  variance  between  the  proof  and  the  issue. 
The  Judge  did  not  think  fit  to  amend  under  stat.  8  &  4  W.  4,  c.  42,  s. 
23 ;  but  he  took  the  course  pointed  out  in  the  same  statute,  s.  24,  which 
enacts  <<  that  the  said  Court  or  judge  shall  and  may,  if  they  or  he  think 
fit,  iu  all  such  cases  of  variance,  instead  of  causing  the  record  or  docu- 
ment to  be  amended  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts 
according  to  the  evidence,  and  thereupon  such  finding  shall  be  stated  on 
sach  record  or  dobument,  and,  notwithstanding  the  finding  on  the  issue 
joined,  the  said  Court  or  the  Court  from  which  the  record  has  issued ' 
shall,  if  they  shall  think  the  said  variance  immaterial  to  the  merits  of 
the  case,  and  the  misstatement  such  as  could  not  have  prejudiced  the 
opposite  party  in  the  conduct  of  the  action  or  defence,  give  judgment 
according  to  the  very  right  and  justice  of  the  case."  The  only  question 
is,  whether  the  Judge  had  any  power  to  do  so  in  such  an  action  as  this. 
[Patieson,  J. — ^The  endorsement  under  stat.  8  &  4  W.  4,  o.  42,  s.  24, 
is  made  to  enable  the  Court  to  <«  give  judgment  according  to  the  very 
right  and  justice  of  the  case."  In  Thorpe  t;.  Plowden,  2  Exch.  387,t 
the  Exchequer  Chamber  held  that  error  could  not  be  brought  on  a  judg- 
ment upon  a  special  verdict  taken  in  a  feigned  issue  under  stat.  6  &;  7 
W.  4,  c.  71,  s.  46,  because  the  Court  below  had  no  ppwer  to  give  a  judg- 
ment in  such  a  proceeding.]  At  worst,  the  entry  is  mere  surplusage : 
and,  if  it  is  so,  the  rule  is  unnecessary. 

Manisty^  T.  Jone%y  and  T.  Tayloty  who  were  to  have  supported  the 
role,  were  not  called  upon. 

*PeT  Curiam. — The  special  finding  should  not  remain  on  the 
record,  unless  the  Judge  was  entitled  to  put  it  there. 

Rule  absolute.(a) 

(a)  Reported  by  C.  BlMkbnrn,  Esq. 
See  Junee  v.  Ltdd,  Trinity  Taeation  (Jane  20Ui)»  poet,  aa  to  Bmendment»  in  the  ease  of  feigned 
iiniM,  onder  i.  23  of  stat.  8  A  4  W.  4»  e.  42. 
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VAUGHAN,  Executor  of  JANE  VAUGHAN,  v.  MATTHEWS. 

Jan.  25. 

DcfesdanVM  exeentor  of  B.,  the  lurriTor  of  A.  and  B.,  had,  by  instituting  legal  prooesi,  obtained 
payment  of  a  promiuory  note  purporting  to  be  payable  to  A.  and  B.  Plaintiff,  who  was 
adminifttrator  of  A.,  brought  an  action  for  money  had  and  received,  and  produced  evidence 
that  the  note  had  been  made  payable  to  A.,  and  had  been  altered  so  as  to  make  it  payable  to 

A.8QdB. 

field,  that  there  was  no  evidenoe  to  go  to  the  jury  in  support  of  the  count  for  money  had  and 
received  to  the  use  of  the  plaintiff;  because,  assuming  the  plaintiff's  case  to  be  correct,  the 
money  was  not  received  in  disoharge  of  the  genuine  note  which  belonged  to  the  plaintiff. 

Assumpsit  for  money  had  and  receiyed.    Plea,  Non  assumpsit. 
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On  the  trial,  before  E.  Y.  Williams,  J.,  at  the  Chester  Spring  assizes, 
1H48,  it  appeared  that  the  defendant  had,  as  representative  of  Anne 
Vaughan,  the  survivor  of  two  sisters,  brought  an  action  upon  and  received 
payment  of  a  note,  payable,  as  he  contended,  to  the  two  Miss  Yaughans. 
The  plaintiff,  who  was  representative  of  the  elder  sister,  Jane  Yanghan, 
claimed  the  money,  contending  that  the  note  was  made  payable  to  Miss 
Yaughan,  and  consequently  to  the  plaintiff  as  her  representative ;  and 
that  it  had  been  fraudulently  altered  by  adding  the  letter  s,  so  as  to 
make  it  purport  to  be  payable  to  Miss  Yaughans,  and  consequently  to 
the  surviving  sister.  There  was  conflicting  testimony  as  to  this.  The 
learned  Judge  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  and 
^left  it  to  the  jury  to  say  whether  the  money  lent,  which  was  the  con- 
♦1  A»1  B^^^^^^^^^  *^^  ^^®  note,  was  the  joint  loan  of  the  two  sisters ;  and 
-*  whether  the  note  had  been  altered.  The  jury  answered  the  first 
question  in  the  negative ;  but,  being  unable  to  agree  on  the  second,  they 
were  ultimately  discharged.  CfhiUan,  in  the  ensuing  term,  obtained  a 
rule  nisi  for  a  nonsuit. 

WeUhy  and  Townsend  now  shoyred  cause  ;(a)  and  Chilton  and  Evans 
supported  the  rule.  The  arguments  on  both  sides  appear  sufficiently 
from  the  judgment  of  the'  Court,  which  was  delivered,  in  the  vacation 
after  this  term  (February  24th),  by 

Lord  Denman,  C.  J. — The  question  in  this  case  was  whether  an  action 
for  money  had  and  received  was  maintainable. 

The  plaintiff  was  administrator  of  Jane  Yaughan,  who  died  in  March, 
1843.  The  defendant  was  executor  of  Anne  Yaughan  (sister  of  Jane), 
who  died  in  March  1844,  and  who  was  younger  than  Jane.  Some  time 
in  1839,  Jane  Yaughan  lent  150Z.  to  Evan  Evans,  and  received  from  him 
as  a  security  his  promissory  note  for  1502.,  payable,  as  it  was  said  by 
the  plaintiff,  to  Miss  Yaughan.  After  the  death  of  Anne,  the  defend- 
ant as  her  executor  brought  an  action  upon  the  note  against  Evan  Evans, 
alleging  it  to  be  payable  to  the  Miss  Yaughans,  and  not  to  Miss  Yaughan 
only;  and,  as  Anne  survived  her  sister,  she  would  have  the  right  to  en- 
force payment.  Evan  Evans  settled  the  action  and  paid  the  amount  of 
the  note  to  the  defendant,  who  claimed  as  executor  of  the  surviving 
payee.  For  the  plaintiff  it  was  alleged  that  the  letter  <(s"  had  been 
*18Q1  fr*"<^"l®^*^y  added  to  the  word  "Yaughan,"  and  that  the  *de- 
•*  fendant  had  wrongfully  received  payment  from  Evans  of  the 
promissory  note,  which  really  belonged  to  the  plaintiff  as  administrator 
of  Jane  Vaughan,  the  payee  who  furnished  the  consideration.  For  the 
defendant  it  was  contended  that,  admitting  the  whole  of  the  plaintiff's 
case  as  stated  by  him,  an  action  for  money  had  and  received  could  not 
be  maintained,  and  that  the  plaintiff  must  be  nonsuited :  and  we  are  of 
opinion  that  the  objection  is  well  founded,  and  that  the  plaintiff  cannot 
succeed  in  this  form  of  action. 

(a)  Before  Lord  Dbiwav,  G.  J.,  Pattkson,  Colbbxdos,  and  Wiohtman,  Js. 
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The  defendant  received  the  money  in  his  own  right,  in  payment  of  a 
note  which,  if  genuine,  would  have  been  his  property  as  executor  of  Anne 
Taughan :  the  payment  was  not  in  respect  of  a  note  to  which,  if  genuine, 
the  plaintiff  would  be  entitled ;  nor  can  the  defendant  be  considered  as 
acting  in  *  any  respect  as  his  agent.  The  facts  stated  do  not  raise  the 
legal  inference  that  the  money  paid  by  Evans  was  had  and  received  by 
the  defendant  to  the  use  of  the  plain ti^;  Evans  may  still  be  liable  to 
the  plaintiff  for  the  money  lent  to  him  by  Jane  Yaughan,  if  not  upon 
the  note;  and  the  defendant  may  be  liable  to  refund  to  Evans  the  money 
paid  by  the  latter  under  mistake  or  misrepresentation ;  but  there  is  no 
contract  express  or  implied  between  the  plaintiff  and  the  defendant.  In 
the  case  of  Marsh  v.  Keating,  1  New  Ca.  198,  the  defendants  had  in 
their  hands  the  proceeds  of  the  sale  of  the  plaintiff's  stock ;  but  in  the 
present  case  the  money  in  the  defendant's  hands  is  not  proceeds  of  a  note 
to  which  the  plaintiff  would  have  been  entitled,  but  of  another,  which, 
if  genuine,  would  have  belonged  to  the  defendant ;  and  the  cases  are 
therefore  distinguishable. 

If  the  defendant  had  obtained  payment  of  the  genuine  '''note 
by  means  of  a  false  or  forged  representation  of  authority  from 
the  plaintiff,  tha  case  would  have  resembled  that  of  Marsh  v.  Keating, 
and  the  plaintiff  might  have  adopted  the  agency  and  treated  the  money 
in  the  defendant's  hands  as  had  and  received  to  his  use,  supposing  the 
defendant  not  to  have  been  actually  shown  to  have  himself  committed 
a  felony.  The  plaintiff  in  this  case  can  only  recover  by  adopting  and 
assuming  that  which  the  defendant  has  done,  namely,  obtaining  pay- 
ment of  a  note  payable  to  both  the  sisters,  which  would  be  inconsistent 
with  his  claim,  and  in  effect  destructive  of  it. 

We  are  therefore  of  opinion  that  a  nonsuit  should  be  entered. 

-Rule  absolute.(a) 

(o)  Reported  by  G.  Blackburn,  Eaq.  * 

The  current  of  the  American  oases  if  in  oppo-  Wiseman  v.  Lyman,  7  Mass.  288;  Wrij^ht  v. 
rition  to  the  decision  in  this  ease.  There  need  Bntler,  6  Wend.  200 ;  Eddy  v.  Smith,  1 3  Wend, 
be  no  pririty  of  contract  between  the  parties  488 ;  Guthrie  v.  Hyatt,  1  Barring.  447 ;  Farm- 
in  order  to  support  the  action  for  money  had  er's  Bank  v.  Brown,  Ibid.  330 ;  Tevis  r.  Brown, 
and  received,  except  that  which  results  from  8  J.  J.  Marshall,  175 ;  Hawley  v.  Sage,  15  Conn, 
one  man's  baring  another's  money,  which  he  62 ;  Bnell  v.  Bonghton,  2  Denio,  01 ;  Wilson  v. 
hu  not  a  right  eonscientionsly  to  retain :  Mason  Sergeant,  12  Alabama,  778. 
«.Waite,17Ma8S.  563;  Hallv.Mar8ton,Ib.  570;  Where  one  obtains  money  by  extortion  or 
Ea^e  Bank  v.  Smith,  5  Conn.  71 ;  Dickson  «.  oppression,  or  by  taking  undue  advantage  of  a 
Canningham,  Martin  A  Terg.  221.  But  see  eon-  party's  situation,  or  by  deceit  and  maia  Jidt, 
(rd  Whitehead  «.  Peek,  1  Kelly,  140.  This  is  a  and  ought  not  to  retain  it,  this  action  lies : 
liberal,  equitable  action,  and  lies  whereyer,  by  Goddard  «.  Bulow,  1  Nott  A  M'Cord,  45 ; 
the  ties  of  natural  justice  and  equity,  and  when  Mowatt  v.  Wright,  1  Wend.  360 ;  Mathers  v. 
no  rale  of  policy  or  strict  law  intenrenes  to  pre-  Pearson,  13  Serg.  &  R.  258 ;  Bliss  v.  Thorn  j>»on, 
▼ent,  the  defendant  ought  to  refund  the  money  4  Mass.  488 ;  Bours  v.  Watson,  1  Rep.  Const. 
of  the  plaintiff,  and  cannot  with  a  good  con-  Ct.  304.  A  right  of  action  for  money  hod  and 
science  retain  it:  Irrine  v,  Hanlon,  10  Serg.  receired  accrues  imtanter  against  one  who 
A  &.  210;  Bogmrt  v.  Neyins,  0  Serg.  A  R.  860 ;  passes  a  counterfeit  bill  as  genuine :  Watson  v. 
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Cresap,  1  B.  Monroe,  195.    Where  an  endoned  Maine,  44(3.    If  a  creditor  proenre  an  attaeh- 

note  transmitted  bj  mail  (the  endorsee  not  re-  Inent  upon  the  real  estate  of  his  debtor  to  be 

questing  it)  never  reaches  its  destination,  bat  antedated,  so  that  it  falsely  appears  of  record 

b  stolen  and  fraudulently  put  into  circulation,  that  it  was  prior  to  a  conveyance  of  the  land 

the  person  transmitting  the  note  may  bring  in  question,  and  the  grantor  of  the  land,  not 

trover  or  assumpsit  against  one  who  has  received  knowing  that  the  attachment  was  antedated, 

the  value  of  the  note  after  being  so  put  in  cir-  causes  the  amount  of  the  debt  purporting  to  be 

culation :  Talbot  «.  The  Bank  of  Rochester,  1  secured  by  the  attachment  to  be  paid,  he  may 

Hill,  295.     A.  gave  to  B.  a  negotiable  note,  recover  back  such  amount  of  the  creditor  in  an 

which  B.  transferred  to  a  bond  fide  holder,  and  action  at  law,  although  it  was  paid  to  the  ere- 

A.  afterwards  became  entitled  to  rescind  the  ditor  by  the  hand  of  his  debtor  without  disdos- 

contract  on  account  of  which  the  note  was  given  ing  that  it  was  paid  on  behalf  of  the  plaintiff: 

— it  was  held  that  A.  could  recover  from  B.  the  Handly  «.  Call,  30  Maine,  9.    A.,  the  holder  of 

amount  of  the  note  in  an  action  for  money  had  a  promissory  note,  discharged  the  maker  for  a 

and  received :  Colville  «.  Besly,  2  Denio,  139.  valuable  consideration,  without  the  knowledge 

The  purchaser  of  personal  property  under  exe-  of  the  endorser.    He  then  transferred  the  note 

ouUon  may  maintain  an  action  against  the  to  a  stranger,  who  brought  suit  and  recovered 

officer  for  an  injury  done  by  him  to  it  after  the  the  amount  from  the  endorser.    Assumpsit  lies 

purchase ;  and  he  may  waive  the  tort  and  re-  by  the  endorser  to  recover  from  A.  the  amount 

cover  m  assumpsit  any  money  in  the  hands  of  which  he  has  thus  been  compelled  to  pay : 

the  tort-feasor  as  the  fruits  derived  from  the  Wharton  o.  Williamson,  13  Pennsylvania  State 

wrongful   act :    Riehaidson   v.   Kimball,  28  Rep.  273. 


The  QUEEN  t;.  The  Inhabitants  of  ALDBROUGH. 

Where  an  allowance  by  justices  of  the  binding  of  a  parish  apprentice  was  written  at  the  foot 
of  the  indenture,  and  was  subscribed  by  the  justices  before  execution  of  the  indenture  by  the 
parties  to  the  binding :  Held  that  such  allowance  formed  part  of  the  indenture ;  and  that  there- 
fore a  reference  in  such  allowance  to  the  order  for  binding  was  a  reference  thereto  in  tiie 
indenture,  satisfying  the  requirements  of  stat.  56  G.  3,  c.  139,  s.  1. 

On  appeal  against  an  order  of  Justices  for  the  removal  of  John  Berry, 
his  wife,  and  their  child,  from  the  township  of  Aldbrongh  in  the  West 
Riding,  of  Yorkshire,  to  the  township  of  Leeds  in  the  borough  of  Leeds 
in  the  same  Riding,  the  sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  upon  a  case. 

The  case  stated  that  on  the  trial  of  the  appeal  the  respondents  objected 
that  the  grounds  of  appeal  were  bad  and  insufficient  on  the  face  thereof, 
*1911  ^^'^^^^^^  ^  ^^^7  ^^  ^^^  purport  to  be  signed  b;  the  whole  body 
•*  *of  the  overseers  of  the  said  township  of  Leeds,  or  by  a  majority 
of  them.  The  grounds  of  appeal  purported  to  be  given  by  «<  the  over- 
seers of  the  poor  of  the  township  of  Leeds,  in  the  said  West  Riding, 
on  behalf  of  the  inhabitants  of  the  said  township  of  Leeds ;"  and  were 
signed  by  nine  persons  as  <<  overseers  of  the  poor  of  the  said  township 
of  Leeds." 

Under  stat.  5  &  6  Vict.  c.  civ.,(a)  s.  886  (local  and  personal,  public), 
the  justices  for  the  borough  of  Leeds  had  appointed  fifteen  overseers  of 
the  poor  of  the  said  township  of  Leeds.     The  grounds  of  appeal  were 

(a)  <<For  better  lighting,"  Ac,  "and  improring  the  borough  of  Leeds." 
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sigoed  by  the  major  part  of  such  overBeers.     The  sessions  oyerruled  the 
objection,  subject  as  above  stated. 

The  respondents  relied  upon  a  settlement  obtained  by  the  pauper, 
John  Berry,  as  an  apprentice  in  the  appellant  township,  under  a  binding 
bj  parish  officers,  in  1832.  The  order  of  justices  for  the  binding  of 
the  pauper,  the  indenture  of  apprenticeship,  and  the  allowance  of  the 
indenture  by  such  justices,  were  set  out  in  the  examinations  whereon 
the  order  of  removal  was  made.  The  order,  which  authorized  the  bind- 
ing to  George  Bowman,  of  the  township  of  Leeds,  bore  date  on  the  11th 
Jaly,  1832,  and  was  under  the  hands  and  seals  of  John  Williams,  and 
W.  F.  Fenton  Scott,  Justices  of  the  West  Riding.  The  indenture  of 
apprenticeship  purported  to  be  made  on  the  same  day,  <«  between  John 
Atkinson,  George  Athea,  and  Richard  Brown,  the  great  part  of  the 
churchwardens  and  overseers  of  the  poor  of  the  township  of  Aldbrongh, 
in  the  West  Riding  of  the  county  of  York,  on  the  one  part,  and  George 
Bowman,  *of  Leeds,  in  the  said  Riding,  tailor,  on  the  other  part."  r4(^qo 
By  this  indenture,  <<  the  said  churchwardens  and  overseers  of  the  ^ 
poor,  by  and  with  the  consent  and  approbation  of  two  of  Her  Majesty's 
justices  of  the  peace  of  the  said  West  Riding,  whose  names  -are  here- 
unto subscribed,  and  one  of  them  being  of  the  quorum,"  bound  the 
pauper  apprentice  to  the  said  George  Bowman,  The  indenture  con- 
cluded thus :  « In  witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals,  the  day  and  year  first  above 
written.     Sealed  and  delivered  in  the  presence  of  G.  Mountain. 

John  Atkinson.  (L.  S.) 

In  pursuance  of  an  act  of  parliament,  made  and  passed,"  &c.,  <«  We, 
two  of  His  Majesty's  Justices  of  the  Peace  in  and  for  the  said  West 
Kding  (one  of  us  being  of  the  quorum),  in  confirmation  of  our  order  or 
warrant,  under  our  hands  anp  seals,  bearing  even  date  herewith,  to  the 
overseers  of  the  poor  of  the  said  township  of  Aldbrough,  do  hereby 
assent  to  the  binding  of  the  said  John  Berry  apprentice  to  the  said 
George  Bowman,  and  sign  our  allowance  hereof  before  the  same  is 
executed  by  any  of  the  other  parties  hereto. 

John  Williamson.  Georgb  Athea.  (L.  S.) 

W.  L.  Fbnton  Scott.  Richard  Brown.  (L.  S.) 

George  Bowman.  (L.  S.) 
John  Berrt.  (L.  S.)" 

The  appellants  objected,  by  the  grounds  of  appeal,  that  the  allowance 
of  the  indenture,  as  set  forth  in  the  examinations,  was  on  the  face 
thereof  invalid,  inasmuch  as  it  did  not  appear  on  the  face  of  such  allow- 
ance that  it  was  made  at  a  place  within  the  jurisdiction  of  the  justices 
allowing;  and  that  the  indenture,  as  set  '^'forth  in  the  examina-  r^t^qg 
tions,  was  also  invalid  on  the  face  thereof,  for  not  referring  to  *- 
the  justices'  order  for  the  binding.     The  Sessions  held  the  examinations 

vol.  xm. — 16  L 
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bad,  for  the  reasons  relied  on  by  the  appellants,  subject  to  the  opinion 
of  this  Court. 

In  order  to  prevent  the  ease  from  being  sent  down  to  be  reheard  if 
their  judgment  should  prove  incorrect^  the  Sessions  allowed  the  respond- 
ents to  prove  their  case.  It  appeared  that  the  order  for  the  binding, 
and  the  indenture,  and  the  allowance  of  such  indenture,  were  all  writ- 
ten upon  one  sheet  of  paper,  and  were  correctly  set  out  in  the  examina- 
tions. The  appellants  then  took  the  same  objections  to  the  allowance 
of  the  indenture,,  as  already  mentioned  to  have  been  taken  to  the  exami- 
nations setting  out  such  indenture  and  allowance.  The  Sessions  allowed 
both  the  last-mentioned  objections. 

If  the  Court  should  be  of  opinion  that  the  statement  of  the  grounds 
of  appeal  was  insufiScient  for  the  reason  above  mentioned,  or  that  the 
examinations  were  suflScient  and  the  binding  valid,  notwithstanding  the 
above  objections  thereto,  the  order  of  Sessions  was  to  be  quashed,,  and 
the  order  of  removal  confirmed.  If  the  Court  should  be  of  opinion  that 
the  statement  of  the  grounds  of  appeal  was  sufficient,  notwithstanding 
the  above-mentioned  objection,  but  that  the  examinations  were  insuffi- 
cient, or  that  the  binding  was  invalid,  for  any  of  the  reasons  above 
relied  on  by  the  appellants,  then  the  order  of  Sessions  was  to  be  con- 
firmed. 

The  case  was  argued  in  last  Trinity  term,  (a) 
*1  Qzll  *^^i^  *^d  PaMey^  in  support  of  the  order  of  Sessions,  admit- 
^  ted,  on  the  aut)iority  of  Regina  t^.  Stainforth,  11  Q.  B.  66  (E.  C. 
L.  R.  vol.  63),  that  the  objection  to  the  indenture,  on  the  ground  that  it 
did  not  appear  on  the  face  of  the  allowance  to  have  been  made  within 
the  jurisdiction  of  the  justices,  could  not  be  sustained.  They  then  relied 
upon  Regina  t;.  Colerne,  11  Q.  B.  909  (E.  C.  L.  R.  vol.  63),  as  deciding 
that  the  signature  by  nine  overseers  to  the  grounds  of  appeal  was  suffi- 
cient ;  and  cited  Rex  v.  Bawbergh,  2  B.  &  C.  222  (E.  C.  L.  R.  vol.  9), 
to  show  that  the  order  of  justices  for  the  binding  must  be  referred  to  in 
the  indenture  of  apprenticeship.  And  they  contended  that  the  refer- 
ence in  the  allowance  of  the  justices  was  not  equivalent,  because  the 
allowance  was  no  part  of  the  indenture  itself;  and  cited  Scudamore  v, 
.  Vandenstene,  2  Inst.  673,(i)  and  Cooch  v.  Goodman,  2  Q.  B.  580  (E.  C. 
L.  R.  vol.  42),  to  show  that  the  allowance  could  be  no  part  of  the 
indenture,  to  whicli  the  allowing  justices  were  not  made  parties. 

J,  T.  Ingham  and  Pickering^  contrd.. — In  Rex  v.  Bawbergh,  the  in- 
denture seems  to  have  contained  no  reference  whatever  to  the  order. 
Such  reference  is  contained  in  this  indenture ;  for  the  allowance  was 
written  on  the  same  instrument,  and  intended  to  form  part  of  it,  and 
was  signed  by  the  justices  before  the  execution  of  the  indenture  was 
completed,  and  therefore  is  itself  part  of  the  indenture ;  Broke  t;.  Smith, 

(a)  June  lOUi,  184S.    Before  Lord  Dbbtman,  C.  J.,  Pattsson,  Williams,  and  Bblb,  J>. 
(6)  S.  C,  u  East  Skidmore  «.  YaadstevBD,  Gro.  EUi.  56. 
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Moore,  679,  2  Rol.  Abr.  23,  tit.  FaiU,  pi.  4  (G.),(a)  Burgh  v.  Preston, 
8  T.  R.  483  note  (2)  to  Jevens  t;.  Harridge,  1  Wins.  Saund.  9  d  (6th 
ed.).  The  allowing  justices  are  *considered  parties  to  the  inden-  r-i^^qt' 
tare ;  for  by  stat.  56  G.  3,  c.  139,  s.  1,  the  justices  are  to  sign  ^ 
their  allowance  of  the  indenture  before  it  is  «  executed  by  any  of  the 
other  parties  thereto."  Cur,  adv.  vult. 

Lord  DsNMAN,  C.  J.,  in  the  vacation  sittings  after  this  term  (February 
24th),  delivered  judgment. 

The  first  point  reserved  was,  whether  a  notice  of  appeal  signed  by 
Dine  overseers  of  the  poor  should  be  intended  to  be  signed  by  a  majority. 
It  was  not  denied  on  the  argument  that  such  intendment  should  be  made ; 
and  we  are  of  opinion  that  the  notice  was  valid.  . 

The  other  objections  to  the  examinations  and  the  instruments  of  bind- 
iog  resolve  themselves  into  two.  First,  whether  the  allowance  of  the 
indenture  of  apprenticeship  is  duly  signed;  aiid,  secondly,  whether  the 
order  for  binding  is  duly  referred  to  in  the  said  indenture. 

The  form  of  the  allowance  as  regards  the  first  of  these  points  is, 
"We,"  "justices,"  &c.,  «w  and  for  the  West  Biding"  «*do  hereby 
assent"  "  and  sign  our  allowance :"  and  the  objection  is,  that  it  does  not 
appear  that  they  were  in  the  county  when  they  signed.  The  answer  is, 
that  the  literal  meaning  of  these  words  is  that  they,  being  justices,  and 
being  in  the  county,  and  acting  for  it,  sign :  and  this  answer  is,  in  our 
judgment,  sufficient. 

The  last  objection  is,  that  the  order  is  not  referred  to  by  its  date  in 
the  indenture ;  the  allowance,  which  contains  what  is  required,  being 
said  to  be  not  in  the  indenture,  and  a  reference  in  the  indenture  to  the 
allowance  not  making  it  a  part  thereof;  and  Rox  v,  '^'Bawbergh,  2  r^,^qf^ 
B.  &  C.  222  (E.  C.  L.  R.  vol.  9),  was  relied  on.  But  it  appears  ^ 
'  to  us  that  that  case  is  inapplicable ;  for  there  the  date  of  the  order  was 
not  referred  to  upon  the  instrument  at  all ;  here  it  is.  The  essential 
fact,  therefore,  of  that  case  is  absent  from  this.  Upon  principle,  also, 
it  appears  to  us  that  the  objection  fails.  If  the  allowance  is  in  the  in- 
denture, the  reference  to  the  date,  which  is  in  the  allowance,  is  also  in 
the  indenture.  For,  a  reference  to  the  date  of  an  order  being  equally 
effectual  on  whatever  part  it  may  be  written,  and  not  being  the  act  of 
any  one  in  particular,  the  place  where  it  may  be  found  within  the  four 
comers  of  the  instrument  ought  not  to  affect  its  validity.  If  the  parties 
procured  it  to  be  written  before  they  executed  the  deed,  whether  the 
writing  was  above  or  below  the  seal,  whether  on  the  side  or  the  back, 
and  whether  the  language  of  the  reference  purported  to  be  that  of  all 
who  seal,  or  of  one  only,  or  of  another  person,  and  to  be  adopted  by 
them,  the  statute  would  be  complied  with.  It  is  almost  superfluous  to 
cite  authorities  to  show  that  all  that  is  written  on  the  instrument,  accord- 
ing to  the  intention  of  the  parties,  before  execution,  constitutes  the  deed, 

(a)  Chibbon  v.  Horwood. 
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and  that  matters  subscribed  or  endorsed  may  be  incorporated ;  Broke  v. 
Smith,  Moore,  679,  is  in  point ;  and  the  doctrine  has  been  uniformly 
acted  on  since.  The  allowance  was  intended  to  be,  and  was  written  on 
the  present  instrument,  and  signed  by  the  justices  before  execution  by 
the  other  parties :  it  was  therefore  in  the  indenture  at  the  time  of  execu- 
tion ;  and  it  contains  the  required  reference. 

n^^qrj-i  This  alone  would  suffice:  but,  supposing  this  to  ^leave  the 
^  matter  at  all  doubtful,  the  reference  to  the  allowance  in,  and  the 
adoption  of  it  thereby  into,  the  operative  part  of  the  deed  would  remove 
such  doubt :  and,  further,  the  language  of  the  statute  confirms  this 
view ;  for,  after  making  certain  provisions  in  respect  of  the  indenture, 
it  goes  on  to  require  that  the  justices  <<  shall  sign  their  allowance  of  such 
indenture"  <<  before  the  same  shall  be  executed  by  any  of  the  other  parties 
thereto."  The  justices  are  thus  to  be  by  the  statute  parties  to  the  in- 
denture ;  and  that  which  they  sign  is  a  part  of  the  indenture^  seeing 
that  it  is  an  indispensable  part,  and  must  precede  in  execution  all  other 
parts. 

Lastly :  The  grounds  of  this  decision  are  confirmed  because,  instead 
of  defeating,  it  validates  an  instrument,  the  words  of  which  show  that 
the  parties  intended  to  do  all  that  is  required  by  law  to  make  it  valid. 

Therefore,  the  order  of  Sessions  will  be  quashed. 

Order  of  Sessions  qua8hed.(a) 

(a)  Beported  by  H.  DaviBon,  Bsq. 


TURRILL  t;.  CRAWLEY.    Jan.  26. 

An  innkeeper  has  a  lien  on  a  earria^e,  brought  to  the  inn  by  a  gnest,  for  its  standing  room, 
thoagh  the  carriage  does  not  belong  to  the  gnest  himself. 

Trover  for  a  chariot.  Pleas:  1.  Not  guilty;  2.  Not  possessed. 
Issues  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Middlesex  sittings  after  last 
Easter  term,  the  following  facts  appeared.  The  plaintiiF  was  a  coach 
builder  in  London,  and  the  defendant  an  hotel  keeper  at  Norwood.  In 
♦1981  ^^^^^^^  1844,  a  Miss  Jerden  hired  the  chariot  in  *question  of  the 
-*  plaintiff  for  one  month,  or  three,  six,  or  twelve  months,  at  her 
option,  and  had  her  arms  painted  thei;eon,  as  was  proved  to  be  a  common 
practice  in  such  cases.  Shortly  afterwards,  she  arrived  with  the  carnHge 
and  jobbed  horses  at  the  defendant's  hotel,  and  resided  there  for  several 
weeks.  During  her  stay,  the  carriage  was  taken  care  of  in  the  defend- 
ant's coach  house.  She  left  the  hotel  without  the  carriage ;  and  the 
horses  were  returned  to  the  job  master.  Her  bill  at  the  hotel  was  unpaid. 
After  the  expiration  of  the  term  for  which  the  carriage  had  been  hired, 
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tho  plaintiff  required  the  defendant  to  deliver  it  up  to  him.  The  de- 
fendant claimed  a  lien  upon  it  for  Miss  Jerden's  hotel  bill,  and  refused 
to  deliver  it.  The  bill  contained  a  weekly  charge  for  the  standing  of 
the  carriage.  For  the  plaintiff  it  was  contended  that  the  lien  of  an  inn- 
keeper does  not  attach  to  the  goods  of  a  stranger,  or  even  to  an;  goods 
of  the  guest  except  such  as  the  money  or  labour  of  the  innkeeper  has 
been  expended  on ;  and  that  the  plaintiff  ought,  under  the  circumstances, 
to  have  inquired  into  the  ownership  of  the  carriage.  For  the  defendant 
it  was  proved  that  Miss  Jerden  represented  to  the  plaintiff  that  the  car- 
riage was  her  own ;  and  it  was  contended  that  in  truth  she  had  purchased 
it  The  jury  found  that  the  carriage  was  hired  and  not  sold,  but  that 
the  defendant  did  not  know  it  was  not  the  property  of  Miss  Jerden.  The 
learned  Judge  was  of  opinion  that  the  claim  of  lien  was  established, 
and  directed  a  verdict  for  the  defendant  on  the  second  issue,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff. 

WhateUjf^  in  last  Trinity  term,  obtained  a  rule  nisi  accordingly. 

*Martin  and  Hayes  now  showed  cause. — An  notel  keeper  has  ^^^  qq 
the  same  rights  of  lien  as  an  innkeeper ;  Thompson  v*  Lacy,  8  ^ 

B.  k  Aid.  283  (E.  C.  L.  B.  vol.  5):  and  this  lien  extends  to  goods  re- 
ceived with  the  guest,  whether  the  property  of  the  guest  himself  or  not. 
The  innkeeper's  lien  is  founded  on  his  liability.  '  He  is  liable  to  indict- 
ment if  he  refuses  to  receive  a  guest ;  Rex  v,  Ivens,  7  C.  ft  P.  213  (E. 

C.  L.  R.  vol.  32).  With  the  guest  he  must  receive  the  goods  of  the 
guest,  and  keep  them  safely.  He  is  answerable  for  the  safe  custody  of 
his  guest's  carnage ;  Jones  v.  Tyler,  1  A.  ft  E.  522  (E.  C.  L.  R.  vol.  28). 
His  liability  is  not  confined  to  the  guest's  own  goods;  Beedle  t;.  Morris, 
Cro.  Jac.  224,  S.  C.  Yelv.  162,  Coke's  Entr.  347  a,  pi.  2,  Robinson  v. 
Waller,  1  Roll.  Rep.  449,  S.  C.  8  Bulstr.  269,  York  v.  Grenaugh,  2  Ld. 
Raym.  866,  Johnson  v.  Hill,  3  Stark.  N.  P.  C.  172  (E.  C.  L.  R.  vol.  14). 
That  the  lien  is  inseparably  connected  with  the  duty  appears  from  this ; 
that,  where  a  horse  is  placed  at  an  inn  by  a  person  not  a  guest,  the  inn- 
keeper is  under  no  duty  to  nUow  the  horse  to  remain,  and,  consequently, 
has  no  lien  for  its  keep ;  Binns  v.  Pigot,  9  C.  ft  P.  208  (E.  C.  L.  R.  vol. 
38).  So,  to  render  an  innkeeper  liable  for  goods  stolen  from  the  inn, 
the  owner  of  them  must  be  a  guest  at  the  time  of  the  theft,  as  appears 
from  the  view  taken  by  three  judges  (absent,  the  fourth)  in  Gelley  v. 
Clerk,  Cro.  Jac.  188.  This  species  of  lien,  therefore,  has  no  reference 
to  contract,  but  attaches  to  the  goods  themselves,  independently  of  the 
guest's  title ;  and,  when  the  lien  has  once  attached,  it  continues  after  the 
interest  of  the  guest  has  expired.  There  is  the  same  lien  upon  the 
guest's  carriage  as  upon  his  horse.  The  lien  is  a  '^'general  lien  f^coqa 
for  the  guest's  expenses ;  but  a  special  lien  is  sufficient  in  the  ^ 
present  case;  for  the  defendant  had  a  claim  for  the  standing  of  the 
carriage. 

Wkflteley  and  Hance^  contrd*. — ^An  innkeeper  cannot  detain  the  goods 

l2 
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of  a  third  person  to  secure  the  debt  of  a  gnest :  and,  if  he  has  such  a 
right,  it  is  confined  to  live  chattels.  In  Skipwith  t;.  J.  S.,  3  Bulstr.  271,(a) 
the  Judges  of  this  Court  were  equally  divided  on  the  question  whether 
an  innkeeper  had  a  lien  for  tho  meat  of  a  horse  brought  to  an  inn  by  a 
stranger.  In  Robinson  v.  Walter,  3  Bulstr.  262,  S  *  C.  1  Roll.  Rep.  449, 
Poph.  127,  the  Judges,  three  against  one,  appear  to  have  been  of  opinion 
that  the  innkeeper  had  such  a  lien :  but  it  appears  from  the  report  in 
1  Roll.  Rep.  449,  that  an  issue  was  recommended,  and  nothing  concluded. 
There  it  is  intimated  that  the  lien  was  good  against  the  owner,  because 
be  would  have  had  to  keep  the  horse,  and  that  he  was  benefited  by  the 
meat  given  to  it.  There  is  at  all  events  a  distinction  between  animals 
and  inanimate  chattels  with  reference  to  the  innkeeper's  right  of  lien. 
When  a  bailee  has  expended  money  or  labour  on  chattels,  he  has  in  all 
cases  a  lien  upon  them.  A  trainer  has  a  lien  on  a  race  horse  for  the 
charges  of  keeping  and  training  him ;  Sevan  v.  Waters,  1  Moo.  &;  M. 
235  (E.  C.  L.  R.  vol.  22).(J)  York  v.  Grenaugh,  2  Ld.  Raym.  866,  and 
most  of  the  cases  cited  for  the  defendant  were  cases  of  lien  for  the  keep 
of  a  horse.  In  Stirt  v.  Drungold,  3  Bulstr.  289,  it  was  held  that  the 
innkeeper  had  a  lien  on  the  horse  for  his  meat ;  but  some  question  was 
4^9011  ^^^®  '^'whether  he  might  retain  the  saddle  and  bridle  as  well  as 
-'  the  horse.  The  distinction  between  living  and  inanimate  chattels 
is  especially  noticed  in  Yorke  v.  Greenaugh,  2  Ld.  Raym.  866,  by  three 
of  the  Judges  (referring  to  Stirt  v.  Drungold,  3  Bulstr.  289),  who  held 
that,  f«  if  a  man  set  his  horse  at  an  inn,  though  he  lodge  in  another  place, 
that  makes  him  a  guest,  and  the  innkeeper  is  obliged  to  receive  him  ;  for 
the  innkeeper  gains  by  the  horse,  and  therefore  that  makes  the  owner  a 
guest,  though  he  was  absent.  Gontrst  of  goods  left  there  by  a  man, 
because  the  innkeeper  has  no  advantage  by  them."  In  Gelley  v.  Clerk, 
Cro.  Jac.  188,  also,  the  distinction  is  recognised.  [Wightman,  J. — In 
Stirt  t;.  Drungold,  3  Bulstr.  2^9,  there  was  no  claim  in  respect  of  the 
saddle  and  bridle.]  Nor  in  this  case  is  there  any  claim  for  money  or 
labour  expended  on  the  carriage.  The  lien,  therefore,  must  be  set  up 
for  the  guest's  personal  expenses :  but  the  innkeeper  has  no  such  general 
lien  even  upon  a  horse ;  Rosse  v.  Bramsteed,  2  Roll.  Rep.  438.  The 
argument,  however,  principally  relied  on  by  the  plaintifi"  is,  that  the 
defendant  had  no  excuse  for  not  inquiring  into  the  ownership  of  the 
carriage,  and  that,  as  it  was  not  the  property  of  the  guest,  the  claim  of 
lien  is  not  sustainable. 

Lord  Dekmak,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  dis- 
charged. If  an  innkeeper  has  a  right  to  detain  all  the  goods  brought 
to  his  inn  by  a  guest  for  all  the  guest's  expenses,  then  the  defendant  is 
entitled  to  succeed ;  and  the  defendant  is  also  entitled  to  succeed  if  the 
right  is  merely  to  detain  any  one  particular  thing  for  its  own  expenses. 

(a)  Cited  in  Robinson  «.  Walter,  8  Bnlstr.  269.    See  8.  0. 1  Bolit  170. 

(6)  See  Forth  v.  Simpflon,  Q.  B.  Trin.  Term,  1849.  ^ 
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On  the  first  point  it  is  *unnece8sary  to  say  anything.     On  the  r:|toAQ 
86€ond  point  the  case  is  clear :  the  carriage  was  kept  in  the  de-  '- 
fendant's  coach  house ;  rent  was  there  incurred ;  and  I  think  the  de- 
fendant had  a  right  to  detain  the  carriage  on  account  of  that  rent. 

Patteson,  J. — The  defendant's  bill  contained  a  charge  for  the  stand- 
ing of  the  carriage ;  and  he  had  a  lien  in  respect  of  that  charge.  This 
lien,  having  once  attached,  would  continue  notwithstanding  that  the  term 
for  which  the  carriage  was  hired  had  determined. 

CoLERiBOEy  J. — I  think  it  clear  that  with  reference  to  the  innkeeper's 
lien  there  is  no  distinction  between  the  goods  of  a  guest  and  those  of  a 
third  person  brought  to  an  inn  by  a  guest.  Three  Judges  to  one  were 
of  this  opinion  in  Robinson  v.  Walter,  3  Bulstr.  269,  S.  0.  1  Roll.  Rep. 
449  n.,  Poph.  127 ;  and  their  opinion  may  be  taken  as  sufficient  authority 
for  so  reasonable  a  doctrine.  The  question,  then,  is,  whether  the  inn- 
keeper has  the  same  lien  on  a  carriage  as  on  a  horse.  Surely  he  has 
the  same  lien  in  either  case,  and  on  the  same  principle.  Most  qf  the 
decisions  are  with  respect  to  horses.  This  is  obviously  explainable  by 
reference  to  the  mode  of  travelling  in  former  times.  New  usages  have 
grown  up  ;  and,  as  carriages  are  commonly  used  in  travelling,  the  inn- 
keeper's duties  and  privileges  are  extended  to  them.  It  would  be  absurd 
to  say  that  an  innkeeper  might  receive  a  guest,  but  refuse  to  receive  his 
carriage.  An  innkeeper  must  now  have  room  for  the  carriages  of  his 
guests ;  and  he  is  entitled  to  charge  for  the  keep  and  care  of  them.  He 
is,  consequently,  ^entitled  to  a  lien  for  the  keep  and  care  of  a  r-i^nrxo 
carriage  in  like  manner  as  for  the  keep  and  care  of  a  horse.  ^ 

WiGHTMAN,  J. — ^Doubts  have  been  suggested  as  to  the  innkeeper's 
lien  on  the  goods  of  a  third  person ;  and  the  doubts  of  judges  in  former 
times  have  been  referred  to.  The  Judges  were  divided  equally,  it  ap- 
pears, in  the  first  case  ;(a)  then  in  the  next  case  (b)  they  were  divided 
three  to  one  in  favour  of  the  lien ;  and,  in  subsequent  cas^s,  these  doubts 
disappear  altogether.  In  Johnson  v.  Hill,  3  Stark.  N.  P.  C.  172  (E. 
C.  L.  R.  vol.  14),  it  was  stated  by  counsel  to  have  been  <<  held  by  all  the 
Judges,  that  even  in  the  case  where  a  robber  had  brought  a  horse  which 
he  had  stolen,  to  an  inn,"  the  innkeeper  had  a  lien  for  its  keep  against 
the  owner :  and  Abbott,  G.  J.,  said  he  had  no  doubt  as  to  the  law  as 
stated.  I  can  see  no  distinction  between  a  carriage  and  a  horse  for  the 
purposes  of  this  question.  The  innkeeper  may  charge  for  the  standing 
of  a  carriage  as  well  as  for  the  meat  of  a  horse ;  and  his  lien  is  as 
good  in  the  one  case  as  the  other. 

Rule  discharged.(  (?) 

(a)  Skipwith  v. ,  1  Bnlst  170;  8  Bnlft  271. 

(6)  Robinflon  «.  Walter,  8  Bnltt.  269;  8.  G.  1  RoU.  Rep.  449;  Poph.  127. 
(c)  Reported  by  H.  Darison,  Esq. 

Aa  innkeeper  hae  a  lien  on  the  goods  of  his  left  with  an  innkeeper  by  a  neighbonr,  to  be 
pieit  for  the  amount  of  his  bill :  Dunlap  v.  fed  and  kept,  the  innkeeper  to  use  tbem  at  plea- 
ThorLe,  t  Richardsoui  213.    Where  horses  are    BUtt,  the  innkeeper  has  no  lien  upon  them  which 
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he  can  enforce  against  one  who  has  taken  them  the  time,  the  keeper  of  a  pablie  inn,  and  u 

away  on  execution  against  the  owner:  Grinneil  snoh  received  the  horses,  is  eqairalent  to  the 

V.  Cook»  3  Hill,  486.    Where  an  innkeeper  sets  averment  that  the  person  leaving  the  faorsefi 

up  a  lien  for  the  care  of  horses  left  with  him  was  a  traveller  or  gaeit:  Peet  «.  M'Gt^w,  2ft 

by  a  third  person,  an  averment  that  he  was,  at  Wend.  053. 
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A  lease  for  years,  to  commence  at  Michaelmas,  1845,  was,  by  a  decree  for  a  specifio  performance 
at  the  instance  of  the  lessee,  executed  on  12th  January,  1847,  bearing  date  as  of  29th  Septem- 
ber, 1 845.  The  lease  contained  a  eovenant  to  insure  the  demised  premises  and  keep  them  Insured 
during  the  term,  and  a  power  of  re-entry  on  breach.  The  landlord  brought  ejectment,  and 
proved  that  the  premises  were  not  insured  until  18th  Febmaxy,  1847.  Defendant  gave  no 
evidence  to  account  for  the  delay. 

Held,  that,  assuming  that  the  covenant  might  be  construed  as  a  covenant  to  insure  within  a 
reasonable  time  only  after  the  execution  of  the  deed,  the  onus  of  showing  that  the  delay  from 
12th*  January  to  18th  February  was  reasonable  lay  on  the  defendant :  and  that  no  evidence 
being  given  to  explain  the  delay,  it  was  right  that  the  Judge  should  direct  a  verdict  for  the 
plaintiff. 

Ejectment  for  messuages  and  lands  in  Middlesex.  Plea :  Not  goiltj. 
Issue  thereon. 

On  the  trial,  before  Wightman,  X,  at  the  Middlesex  sittings  after 
Trinity  term,  1848,  it  appeared  that  the  action  was  brought  bj  landlord 
against  tenant  on  the  ground  of  forfeiture.  The  defendant  had  occu- 
pied the  premises  for  seven  years  under  an  agreement  which  expired  at 
Michaelmas  1845.  By  this  agreement  Darlington  had  undertaken  to 
grant  a  lease  to  defendant,  for  the  term  of  seven,  fourteen,  or  twenty- 
one  ye^rs,  to  commence  from  29th  September,  1845,  subject  to  the  cove- 
nants of  the  ground  lease  under  which  Darlington  himself  held.  A  dis- 
pute having  arisen  as  to  Darlington's  liability  to  grant  a  lease,  the 
defendant  filed  a  bill  in  Chancery  to  compel  specific  performance  of  the 
agreement,  and  in  1846  obtained  a  decree  that  Darlington  should  execute 
a  lease  in  pursuance  of  the  agreement  to  bear  date  on  29th  September, 
1845.  A  lease  was  prepared  accordingly,  and  settled  by  reference  to  a 
Master  in  Chancery,  and  was  executed  on  12th  January,  1847.  This  lease 
contained  a  covenant  for  repair,  and  also  a  covenant  that  the  defendant 
would,  «« at  all  times  thereafter  previously  to  the  expiration  of  the  term, 
thereby  granted,  insure,  or  cause  the  said  messuage,"  &c.,  <<  thereby 
*2051  demised  to  be  insured,  and  kept  ^insured,  from  damage  by  fire," 
'^  &c. ;  and  it  was  on  a  breach  of  the  latter  covenant  that  the  plain- 
tiff mainly  relied.  The  defendant  did  not  insure  the  premises  until  the 
18th  of  February,  1847,  and  contended  that  he  was  entitled  to  a  rea- 
sonable time  to  effect  the  insurance,  and  that  the  interval  between  12th 
January  and  18th  February  was  not  an  unreasonable  time  for  the  pur- 
pose. The  plaintiff's  counsel  contended  that  the  lease  must  be  taken, 
with  reference  to  the  defendant's  covenant  to  insure  as  operating  from 
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its  date ;  and  that,  at  all  events,  if  it  were  held  to  operate  from  January 
12th,  the  date  of  its  actual  execution,  the  defendant  was  bound  to  give 
some  evidence  to  account  for  his  delaying  to  insure  until  the  18th  of 
February.  The  learned  Judge  left  the  question  of  non-repair  to  the 
jorj,  and,  as  to  the  covenant  to  insure,  was  of  opinion  that  the  liability 
to  insure  did  not  attach  until  January  12th ;  and,  the  jury  having  found, 
in  answer  to  a  question  from  the  learned  Judge,  that  the  defendant  had 
insured  within  a  reasonable  time  after  that  date,  he  directed  a  verdict 
for  the  defendant,  subject  to  a  motion  to  enter  a  verdict  for  the  plaintiff, 
if  the  Court  should  think  him  entitled  to  it,  on  the  ground  that  there 
was  no  evidence  for  the  jury  that  the  defendant  had  insured  within  a 
reasonable  time. 

CrowdeTj  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 

Eumfreyj  ReWy  and  JJann^n,  on  this  and  the  fonowing  day,  showed 
cause  ;(a)  and,  after  citing  Clayton's  case,  5  Rep.  1,  Steele  v.  Mart,  4 
B.  k  C.  272  (E.  C.  L.  R.  vol.  10),  and  other  authorities  to  '*'show  r^on^ 
that  the  lease  operated  from  the  time  of  its  delivery,  and  not  from 
its  date,  contended  that  it  was  rightly  left  to  the  jury  to  say  whether 
the  covenant  to  insure  had  been  performed  within  a  reasonable  time ; 
that  it  might  be  impossible  to  perform  it  at  the  moment,  as  the  insurance 
offices  might  be  closed,  and  some  inquiry  and  arrangement  might  be 
necessary  both  on  the  part  of  the  insurance  office  and  of  the  assured : 
and  that  even  the  words  « immediately  afterwards,"  with  reference  to*  a 
certificate,  under  stat.  S  &  4' Vict.  c.  24,  s.  2,  that  an  action  was  brought 
to  try  a  right,  have  been  construed  to  mean  that  there  should  be  a  rea- 
'  sooable  time  for  granting  the  certificate ;  Thompson  v.  Gibson,  8  M.  & 
W.  281.t  That  in  general,  where  a  contract  or  condition  is  executory, 
to  perform  something,  and  no  time  is  specified,  it  must  be  construed  as 
an  undertaking  to  do  it  in  a  convenient  time;  Com.  Dig.  Condition  (G  5.). 
Penniall  v.  Harbome,  11  Q.  B.  868  (E.  C.  L.  R.  vol.  68),  may  be  cited 
as  a  decision  that,  under  a  covenant  like  this,  an  interval  of  six  weeks  is 
not  reasonable ;  but  at  most  that  would  only  entitle  the  plaintiff  to^  a 
new  trial  on  the  ground  that  the  verdict  was  against  evidence.  [Wiqht- 
MAN,  J. — The  objection  is  that  there  was  nothing  to  leave  to  the  jury  in 
favour  of  the  defendant,  not  that  there  was  a  question  for  them  which 
they  have  found  against  the  evidence.] 

Orowder  (with  whom  was  Lydekker),  in  support  of  the  rule. — Grant- 
ing, for  the  sake  of  the  argument,  that  the  covenant  is  to  be  construed  as 
a  covenant  to  insure  within  a  reasonable  time  after  the  execution  of  the 
deed,  that  is  after  12th  January,  1847,  the  reasonable  time  *for  r^nQT 
doing  such  an  act  is  in  all  cases  very  short.  And  in  the  present  *- 
case  the  defendant,  who  had  obtained  a  decree  for  specific  performance 
of  the  agreement  for  a  lease,  had  full  knowledge  of  all  that  was  to  be  in 
it,  and  might,  if  he  had  so  pleased,  have  taken  steps  to  insure  the  pre- 

(a)  B«for«  Lord  Dbitmah,  C.  J.,  Pattmon,  Colsbii>«%  and  Wiobtmait,  Ji. 

yoin  xm.— 17 
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mises  at  the  instant  when  the  lease  was  executed.  Instead  of  doing  so 
he  leaves  them  uninsured  for  six  weeks.  The  onus  lay  upon  him  to 
show  that  delay  reasonable,  and  he  gave  no  evidence.  (Lydekher 
was  not  heard.) 

Lord  Denman,  C.  J. — This  is  a  case  which  we  cannot  decide  with 
much  satisfaction  to  ourselves.  The  lessor  of  the  plaintiff,  no  doubt, 
was  in  default  in  not  executing  the  lease  till  he  was  compelled  to  do  so 
by  proceedings  in  Chancery  after  part  of  the  term  to  which  the  defend- 
ant was  entitled  had  elapsed.  And  he  now  says  that  the  defendant  has 
forfeited  his  term,  because  he  has  not  kept  the  premises  insured  at  all 
times  during  the  term,  as  he  ought  to  have  done  according  to  t^e  lease. 
It  is  clear  that  the  defendant  has  not  done  this ;  nor  has  he  done  so 
since  the  actual  execution  of  the  deed;  for  between  the  12th  of  January, 
on  which  day  the  lease  was  actually  executed,  and  the  18th  of  February, 
the  premises  remained  uninsured.  I  have  not  formed  a  decided  opinion 
whether,  in  construing  this  covenant,  we  can  import  into  it  anything 
about  a  reasonable  time.  It  is  not,  however,  necessary  to  decide  that ; 
for,  supposing  it  to  be  so,  there  was  no  evidence  to  account  for  the  delay 
for  five  weeks  and  two  days.  There  was  nothing,  therefore,  to  justify 
either  the  Judge  or  jury  in  considering  this  delay  reasonable.  And  the 
*20R1  J"*^g^  ^^^  ^^*  leave  anything  to  the  jury,  but  directed  *them  to 
^  find  their  verdict  for  the  defendant,  subject  to  leave  to  move  to 
enter  the  verdict  for  the  plaintiff;  and  he  asked  the  jury  collaterally  a 
question,  to  which  they  made  an  answer  wholly  unjustified  by  the  evi- 
dence.    The  verdict  must  therefore  be  entered  for  the  plaintiff. 

Patteson,  J. — I  cannot  think  that  the  defendant  was  bound  by  this 
covenant  to  keep  the  premises  insured  before  the  lease  was  actually  exe- 
cuted :  for  till  then  there  was  nothing  to  oblige  him  to  do  so.  I  think, 
if  he  had  insured  the  premises  shortly  after  the  execution,  he  would  have 
complied  with  his  covenant.  In  all  covenants  to  do  an  act  in  future, 
the  covenantor  must  have  some  time  to  perform  it  in.  It  is  impossible, 
for  instance,  for  a  man  to  insure  the  very  next  minute  after  he  has 
entered  into  a  covenant  to  do  so ;  and,  if  no  time  be  expressed,  he  mast 
have  a  reasonable  time  in  which  to  do  it.  But  in  the  present  case  there 
was  so  much  delay  in  performing  the  covenant,  that  the  onus  lay  upon 
the  defendant  to  account  for  it,  and  give  evidence  that  the  delay  was 
reasonable.  This  he  did  not  do.  He  did  not  give  any  evidence  that  be 
was  delayed  by  the  act  of  the  plaintiff,  or  by  any  diflSculty  in  insuring 
the  premises  in  the  manner  required  by  the  covenant  within  the  time 
that  elapsed,  nor  did  he  in  any  other  way  account  for  the  delay,  which 
must,  therefore,  be  taken  to  be  unreasonable. 

Coleridge,  J. — I  also  think  that  the  verdict  should  be  entered  for  the 
plaintiff.  I  am  desirous  of  deciding  no  more  than  the  one  question  which 
is  necessary  for  the  determination  of  the  case ;  and  therefore  I  shall 
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abstain  from  expressing  any  opinion  upon  the  questions  '^'as  to  r^eonq 
the  'manner  in  which  the  deed  is  to  be  construed.  I  deal  with  *- 
this  case  as  if  the  lease  had  borne  date  as  well  as  been  executed  on  the 
12th  of  January,  and  as  if  the  covenant  had  in  express  terms  been  that 
the  lessee  should,  within  a  reasonable  time  after  the  execution  of  the 
lease,  insure  the  premises.  Then  the  evidence  showed  that  the  premises 
were  not  insured  until  the  18th  of  February.  Primfi  facie  that  was  an 
unreasonable  delay ;  and  it  lay  upon  the  defendant  to  account  for  it. 
He  did  not  do  so :  and,  there  being  no  evidence  to  show  that  the  delay 
was  reasonable,  the  jury  should  have  been  directed  to  find  for  the  plain- 
tiff: and  the  verdict  must  now  be  entered  for  him  accordingly. 

WiOHTMAN,  J. — I  did  not  in  this  case  leave  the  general  question  to 
the  jury,  but  took  their  opinion  upon  two  points,  in  case  the  Court  should 
be  of  opinion  that  those  questions  were  material  questions  of  fact  for 
them.  From  the  course  the  cause  took  at  Nisi  Prius,  it  was  evident 
that  it  could  not  be  decided  there ;  and  I  thought  it  better  to  direct  a 
verdict  for  the  one  party  (it  was  of  little  consequence  which);  and  give 
the  other  leave  to  move  to  enter  a  verdict  for  him.  Mr.  Crowder^  there- 
fore, was  fully  entitled  to  argue  this  case  exactly  as  if  P  had  directed  a 
verdict  for  his  client,  and  he  had  been  showing  cause  why  he  should 
keep  the  verdict  notwithstanding  the  finding  of  the  jury  in  answer  to 
the  questions  put  to  them.  I  was,  indeed,  inclined  at  the  time,  con- 
sidering how  strictly  the  covenant  to  insure  has  always  been  construed 
by  the  courts,  to  think  that  the  verdict  should  be  for  the  plaintiff;  and, 
since  the  argument,  that  opinion  has  been  greatly  strengthened.  The 
question  was,  whether  a  person  entering  '^into  a  covenant  on  r^eofn 
such  terms  as  appeared  here  was  entitled  to  a  reasonable  time  *- 
within  which  to  perform  it ;  and,  if  so,  whether  the  defendant  had  per- 
formed his  covenant  within  a  reasonable  time.  We  must,  in  considering 
this,  look  at  the  particular  circumstances.  The  defendant  was  in  pos- 
session of  th^  premises  under  an  agreement  for  a  lease,  and  was  taking 
steps  in  equity  to  compel  the  execution  of  the  lease.  He  knew  all  the 
terms  that  were  to  be  in  the  lease ;  and  he^  could,  before  it  was  executed, 
have  made  application  to  the  lessor  of  the  plaintifi*,  and  ascertained  the 
value,  and  done  everything  else  that  was  necessary  before  insuring ;  so 
that  he  might,  as  was  suggested  in  the  argument,  have  insured  the  pre- 
mises before,  or  contemporaneously  with  the  execution  of  the  lease,  so 
as  to  fulfil  the  covenant^to  keep  the  premises  insured  at  all  times  after 
the  execution  of  the  lease.  It  seems  to  me,  therefore,  that,  supposing 
that  any  time  was  requisite  for  performing  this  covenant,  which  must 
mean  a  reasonable  time,  the  time  actually  taken  would  not  be  reason- 
able ;  and  that  ther^  was  really  no  question  to  be  left  to  the  jury :  and 
the  verdict  for  the  defendant  cannot  be  sustained. 

Rule  absolute,  to  enter  verdict  for  plaintiff.(a) 

(a)  Reported  by  H.  Darison,  Baq.,  and  C.  Blaekbnrn,  B«q.     . 
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*2in  *HOI-^^S  V.  The  LONDON  and  SOUTH  WESTERN  RaU- 
•'  way  Company.    Jan.  29. 

An  affidavit^  the  jurat  of  whicli  was  of  the  "  13th  day  of  Jannarj,  1849/'  stated  that  deponent, 
'*  on  this  13th  day  of  January,  previous  to  making  this  aAdayit^"  searched  the  judgment 
book,  and  found  that  judgment  was  signed  '<this  day  f  Held/ that  the  date  of  the  year,  omitted 
in  the  affidavit^  might  be  supplied  by  reference  to  the  jurats 

Under  stat.  3  A  4  W.  4,  o.  42,  s.  18,  which  proTides,  that  in  causes  tried  before  the  sheriff,  judg- 
ment may  be  signed  *'  at  the  return  of  tny  such  writ  of  inquiry,"  judgment  cannot  be  signed 
before  the  day  on  which  the  writ  has  been  made  returnable,  though  it  has  been  actually  returned 
before  that  day.* 

JoTCS,  on  a  fonner  day  in  this  term,  obtained  a  rule  to  show  eanse 
why  the  judgment  and  all  subsequent  proceedings  in  this  cause  should 
not  be  set  aside  for  irregularity. 

The  rule  was  obtained  on  an  affidavit  of  the  plaintiff's  attorney,  stating 
that  a  writ  of  trial  in  this  cause  was  issued  on  the  4th  November  last, 
and  that  the  day  originally  inserted  for  the  return  of  such  writ  was  the 
dth  January,  1849 ;  and  that  notice  of  trial  was  given  for  the  14th  De- 
cember last:  that  the  trial  of  this  cause  was  put  off  from  the  said  14th 
December  last  to  <«  the  4th  day  of  January  instant,"  in  consequence  of 
the  want  of  time  to  try  the  action  on  such  first-mentioned  day ;  and 
that  deponent  obtained  an  order  to  amend  the  teste  and  return  of  such 
writ,  in  pursuance  of  which  he  altered  the  date  for  the  return  of  such 
writ  from  the  8th  «to  the  22d  day  of  January  instant;"  that  deponent 
designedly  named  the  said  22d  January  as  the  return  day  of  such  writ, 
in  order  that,  in  the  event  of  a  verdict  being  found  for  the  defendants, 
the  plaintiff  might,  before  the  defendants  could  sign  judgment,  obtain 
funds  to  pay  the  costs.  That  the  cause  <<was  tried  on  the  4th  day  of 
January  instant,"  and  a  verdict  found  for  the  defendants;  that,  «on 
the  12lh  day  of  January  instant,"  deponent  was  served  with  notice  of 
taxing  the  costs  of  the  defendants,  <«and  that  he  did,  on  this  13th  day  of 
^o-f  01  Jai^oftry,  previous  to  making  this  affidavit,  search  *the  judgment 
-^  book  in  the  office  of  the  Masters  of  this  Court  and  found  that 
'  judgment  was  signed  against  the  said  plaintiff  by  the  said  defendants 
this  day."  The  jurat  was  as  follows:  «<  Sworn  at  my  chambers,"  &c., 
"this  18th  day  of  January,  1849." 

Selps  showed  cause. — There  is  a  preliminary  objection.  The  affidavit 
on  which  the  rule  was  obtained  does'  not  give  the  date  of  signing  judg- 
ment;  for  the  statement  that  it  was  signed  "on  this  13th  day  of 
January"  does  not  give  the  year,  without  the  assistance  of  the  jurat, 
which  cannot  be  referred  to  for  the  purpose ;  Foster  v.  Tatter8all,(a) 

(a)  In  Foster  v.  Tatteraall,  decided  in  the  present  term  (January  12th),  PotikUy  moved  to  set 
aside  the  writ  of  sammons  and  aU  subsequent  proceedings  for  irregularity.  The  case  came  before 
the  Court  by  way  of  appeal  against  a  decision  of  Pattbsov,  J.,  at  chambers,  on  a  sammons  taken 
out  for  the  same  purpoee.  An  affldaTit  produced  before  the  learned  Judge,  to  which  a  copy  of 
the  writ  of  summons  waa  annexed,  stated  that  the  defendant  had  been  served  with  the  writ  ''on 


18  ADOLPHUS  &  ELLIS.    N.  S.  212 

decided  this  term  on  the  authority  of  Hughes  v.  Browne,  6  Man.  &;  6.. 
751  (E.  C.  L.  R.  vol.  46),(ei)  where  Maule,  J.,  says :  "  the  jurat  clearly 
is  no  part  of  the  affidavit.  It  is  ^usually  written  by  the  officer ;  ^^^^  ^ 
the  deponent  may  never  see  it."  ^ 

Secondly.  This  judgment  is  regular.  By  sect.  18  of  stat.  8  &;  4  W. 
4,  c.  42,  judgment  may  be  signed  forthwith  <<at  the  return  of  any  such 
writ  of  inquiry,"  unless  the  sheriff  or  judge  who  tries  the  cause  shall 
certify  that  judgment  ought  not  to  be  signed  until  the  defendant  shall 
have  had  an  opportunity  of  applying  to  the  Court  for  a  new  trial. 
[Coleridge,  J. — ^By  sect.  17,  the  writ  is  to  be  made  returnable  at  a 
day  certain.  Can  the  sheriff  return  it  sooner?  Wiohtman,  J. — If  he, 
can,  he  has  the  power  of  ordering  speedy  execution.]  The  very  inten- 
tion of  this  act  was  to  give  speedy  execution;  Nicholls  v.  Chambers, 
1  C.  M.  A;  R.  885,t  S.  C.  4  Tyr.  886.  In  Billing  v.  Bailton,  2  Dowl. 
&  L.  771,  the  question  was  raised  whether  the  sheriff  could  return  a 
writ  of  trial  before  the  return  day ;  and  Wiluams,  J.,  after  argument, 
ruled  him  to  do  so. 

Joyeej  control. — The  objection,  that  the  jurat  cannot  be  referred  to, 
80  as  to  fix  the  date  given  to  a  fact  stated  in  an  affidavit,  has  been  lately 
taken  both  in  the  Court  of  Common  Pleas  and  in  the  Court  of  Ex* 
cheqoer,(i)  without  success. 

Lord  Denman,  C.  J. — ^We  will  consult  the  other  judges  on  this  pre* 
lifflinary  objection  before  we  hear  the  other  point. 

Cfur.  adv.  tmft. 

Lord  Denman,  C.  J.,  on  the  last  day  of  this  term,  said:  We  wish  to 

correct  a  mistaken  decision  in  Foster  v.  '*'Tattersall.(c)     We  de-  r^oiA 

cided  that  case  on  the  authority  of  Hughes  v,  Brownoi  6  Man.  k  ^ 

G.  751  (E.  C.  L.  B.  vol.  46).    My  brother  Wightman  has  consulted 

the  Jadges  of  the  other  courts ;  and  they  dissent  from  our  decision  in 

Foster  v.  Tattersall.     Our  wish  in  that  case  was  to  accommodate  our 

practice  to  that  which  we  understood  to  be  the  practice  of  the  Court  of 

Common  Pleas,  and  to  secure  greater  accuracy  and  precision  in  affidavits. 

• 

tbe  4th  dsy  of  December  instant;"  and  it  appeared  from  the  Jnrat  thft  the  affidavit  was  sworn  . 
"this  5th  day  of  December,  1848."  It  was  objected  that  the  date  of  service  was  not  stated  with 
Mrtaanty ;  and  Hoghes  «.  Browne,  6  Man.  A  G.  761,  was  cited  in  support  of  the  objection.  The 
lewned  Jndge  having  dismissed  the  summons  on  this  authority,  Pcuhley  now  applied  to  the  Court 
•s  above  stated.  He  contended  that  the  reference  to  the  writ  which  was  annexed  to  the  affidavit 
flxed  the  data  of  the  year,  because  verba  relata  t'neMe  vidtniur;  Prince  v.  Nicholson,  5  Taunt. 
^ ;  that  peijniy  might  be  assigned  on  the  affidavit^  because  the  oath  was  complete  without  the 
written  entry  of  the  jnrat  [Colimdoi,  J. — ^An  affidavit  may  be  written  in  1847,  and  not  sworn 
antil  1848.  What  does  "instanf  mean?  The  jurat  may  not  be  on  the  affidavit  at  the  time  of 
fvearing  it^]  The  Court  (Lord  DsmcAV,  C.  J.,  PATrasoH,  Coleridge,  and  Wiohtman,  Js.)  then 
nfiued  the  rule :  but»  subsequently,  on  the  day  on  which  the  case  in  tbe  text  was  decided,  and 
immediately  alter  the  decision,  the  Court  granted  the  rule. 

(a)  See  also  Abrahams  «.  Davison,  0  Com.  B.  622  (B.  0.  L.  B.  vol.  60). 

(h)  See  Craig  «.  Lloyd,  3  Bxch.  282.t 

(e)  P.  212,  note  (a),  aaU. 

M 
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I 

My  brother  Mauls  considers  that  the  report  of  Hughes  v.  Browne  is 
not  quite  correct  in  its  statement  of  facts. 

Patteson  and  Coleridgb,  Js.,  concurred. 

WiGHTMAN,  J. — In.  Hughes  v,  Browne  there  was  perhaps  stronger 
ground  of  objection  than  in  the  cases  in  this  Court.  The  affidavit  there 
merely  stated  service  «on  the  day  of  the  date  hereof;**  and  the  body 
of  the  affidavit,  as  it  would  seem  from  the  report,  was  itself  without  date 
altogether.  • 

Joyce  was  then  heard,  on  the  other  point,  in  suj^ort  of  the  rule. — In 
1  Archbold's  Practice,  413,(a)  it  is  said  that  the  plaintiff  <<  may,  if  no 
certificate  be  granted,  or  order  made  as  above,  get  his  costs  taxed,  and 
sign  judgment,  and  issue  execution  directly  after  the  verdict  is  obtained ; 
even  on  the  same  day  ;*'  citing  Nicholls  v.  Chambers,  4  Tyr.  886.  But 
in  vol.  2,  p.  1556  (a),  among  the  addenda  et  corrigenda  of  the  same 
work,  there  is  the  following  qualification  of  the  above  passage :  <<  After 
the  words  <even  on  the  same  day,'  add  ^if  it  be  the  return  day,  but  not 
^Q^--.  before.'"  Nicholls  v.  Chambers  *is  inapplicable,  and  appears 
■^  to  be  correctly  reported  in  4  Tyr.  836,  where  the  question  seems 
to  have  been  whether  judgment  had  not  been  signed  too  late.  In 
Billing  V.  Railton,  2  Dowl.  &  L.  771,  the  interval  between  the  teste  and 
the  return  day  of  the  writ  was  unreasonable,  and  contrary  to  jbhe  prac- 
tice of  the  courts ;  and  the  present  point  was  not  taken.  [Wiohtman, 
J. — The  form  of  judgment  after  writ  of  trial,  among  the  Regulse  Gene- 
rales  (6)  of  Hil.  4  W.  4,  does  not  refer  to  the  return  day  of  the  writ, 
but  merely  to  the  day  of  signing  judgment.] 

Lord  Denmak,  G.  J. — I  think  that  this  judgment  was  signed  too 
soon. 

Patteson,  J. — The  expression  in  the  statute  "  at  the  return"  of.  the 
writ  means  "at  the  return  day."  I  do  not  see  that  the  sheriff  hasi  any 
power  to  anticipate  that  day. 

CoLERiDQE  and  WiQHTMAK,  Js.,  coucurrcd.  Rule  absolute.(c) 

(a)  8th  ed. 

(5)  5  B.  4^  Ad.  ziii.  (E.  C.  L.  B.to1.  27). 

(c)  Reported  by  H.  Daytion,  Esq. 


*216]  *NANNY  CHARTER  v.  GREAME  and  SIMPSON,  Esquires. 

Stat  7  A  8  O.  4>  0.  SO,  s.  19,  malces  it  felony  tmlawfully  and  malicioiuly  to  ent  np  or  deetroj 
frees  growing  in  a  gardeiiy  if  the  injury  exceed  \l, ;  sect  20  inflicts  a  fine  not  exceeding  5^ 
beyond  the  iigury  done,  for  unlawfully  and  maliciously  cutting  np  and  destroying  tree»  whertrtr 
growng,  if  the  iigury  amount  to  1«.,  upon  oonviotion  before  a  justice;  sect  21  inflicts  imprison- 
ment, or  forfeiture  not  exceeding  20^.  beyond  the  injury  done,  for  unlawfully  and  malicionsly 
destroying  or  damaging  with  intent  to  destroy  any  vegetable  prodnetion  growing  in  any  gnrften, 
4fco.,  apon  like  conviction ;  sect  22  inflicts  imprisonment  (for  a  shorter  term),  or  forfeiture  (not 
exceeding  20«k),  as  before,  for  unlawfully  and  maliciously  destroying  or  damaging  with  intent 
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to  destroy^  any  ciUtivated  root,  plant,  Ac,  uwd  for  food,  medicint,  or  mauufacUtre,  growing  in 
land  not  being  a  garden,  apon  like  conviction;  sect  24  inflicts,  on  conviction  before  ft  justice,  a 
fotfeiture  of  sueh  ram,  not  exceeding  6^,  as  shall  appear  to  the  justice  a  reasonable  com- 
pensation, for  wilfnlly  or  maliciously  committing  any  damage,  ixgury,  or  spoil  to  or  upon  ang  real 
or  pergonal  property,  public  or  private,  for  which  no  remedy  or  puniehmeni  i$  in  the  act  before 
provided. 

Bemble,  that  sect  24  is  inapplicable  to  damage  to  growing  trees. 

Bvt,  neither  under  that  nor  any  other  section  is  a  committal  or  conviction  gcod,  which  states  the 
offence  to  b«  wilfully  and  maliciously  cutting  up  and  destroying  fruit  trees  in  a  garden,  or 
wilfully  and  maliciously  committing  damage,  injury,  and  spoil  to  real  property,  to  wit»  fruit 
trees,  without  a  finding  as  to  the  amount  of  damage. 

A  party  was  committed  to  prison  for  non-payment  of  a  sum  ordered  to  be  paid  on  conviction 
under  the  statute.  She  was  afterwards  brought  before  a  Judge,  by  habeas  corpus,  on  an  objec- 
tion to  the  commitmeikty  and  by  him  remanded.  A  conviction  was  then  sent  to  the  Quarter 
Sessions  n^zt  after  the  commitment;  and  afterwards  another  conviction  was  sent  to  the  Quarter 
Sessions  following. 

Held  that»  in  an  action  ag^nst  the  magistrate  for  false  imprisonment,  he  might  defend  himself 
by  the  second  conviction,  if  valid  in  itself. 

Sect  40,  which  enacts  that  convictions  be  sent  to  the  next  Court  of  Quarter  Sessions,  there  to 
be  kept  among  the  records  of  the  county,  is  directory,  not  imperative,  as  to  the  time. 

Trespass  for  false  imprisonment.     Pfea :  Not  gnilty  (bj  statute). 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Yorkshire  Summer  assizes, 
1847,  it  appeared  that  the  defendant  was  tenant  of  a  garden,  in  the 
East  Riding  of  Yorkshire,  to  Sir  Henry  Bojnton.  She  had  received 
notice  to  quit,  and  had  quitted  accordingly.  Before  quitting,  in  conse- 
quence of  some  claim  made  by  her  in  respect  of  trees  growing  in  the 
garden,  which  had  been  planted  by  her  deceased  husband  and  by  herself, 
she  had  been  cautioned  to  leave  the  trees  uninjured :  but,  before  going 
away,  she  cut  them  down.  For  this  she  was  brought  before  the  two  de- . 
fendants,  who  were  justices  for  the  East  *Riding.  It  was  proved  r-^^i  7 
that,  before  the  magistrates,  she  insisted  on  a  right  to  remove  ^ 
the  trees.     She  was  convicted  under  stat.  7  &  8  G.  4,  c.  80,(a)  in  the 

(<i)^'For  consolidating  and  amending  the  laws  in  England  relative  to  malicious  injuries  to 
property." 

Sect  19  enaets :  **  That  if  any  person  shall  nnlawfuUy  and  maliciously  cut,  breali,  bark,  root 
up,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any 
underwood,*  respectively  growing  in  any  park,  pleasure-ground,  garden,  orchard,  or  avenue,  ur 
in  any  ground  ac^oining  or  belonging  to  any  dwelling-house,  «very  such  offender  (in  case  the 
amount  of  the  injury  done  shaU  exceed  the  sum  of  1^)  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shaU  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  to  be  imprisoned  fbr  any  term  not  exceeding  two  years  ;  and,  if 
a  male,  to  be  onoe,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit), 
in  addition  to  such  imprisonment;  and  if  any  person  shall  unlawfully  and  maliciously  cut,  break, 
btrk,  root  up,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood,  respectively  growing  elsewhere  than  in  any  of  the  situations  hereinbefore 
mentioned,  every  such  oifender  (in  case  the  amount  of  the  injury  done  shall  exceed  the  sum  of 
5t)  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  any  of  the  punish- 
ments which  the  Court  may  award  for  the  felony  hereinbefore  last  mentioned." 

Sect  20  enaote :  "  That  if  any  person  shaU  unlawfully  and  maliciously  cut,  break,  bark,  root 
vp,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any 
underwood,  wheresoever  the  same  may  be  respectively  growing,  the  injury  done  being  to  the 
amount  of  Is.  at  the  least,  every  such  offender,  being  convicted  before  a  justice  of  the  pence, 
•hell  for  the  first  offence  forfeit  and  pay,  over  and  above  the  amount  of  the.iiguxy  done,  such 
turn  of  money,  not  exceeding  5^,  as  to  the  justice  shall  seem  meet;  and  if  any  person  so  con- 
vieted  shaU  afterwards  be  gnUty  of  any  of  the  said  offences,  and  shall  be  convicted  thereof  in 
like  manner,  every  such  offender  shall  for  such  second  offence  be  committed  to  the  oommon  gaol 
or  house  of  correction,  there  to  be  kept  to  bard  labour  for  such  term,  not  exceeding  twelve  oalen- 
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Mifn  ^^™  *^^  ^^'  ^^^'  ^^->  ^°^  ^^*  ^^*  ^0B^»  ft^^f  ^po^  non-payment| 
-^  was  committed  to  the  House  of  correction,  bj  the  following  war- 
rant of  commitment. 

dar  months,  u  ihe  conrioUng  juBtioe  shall  think  fit;  and  if  nioh  seeond  oonyiotion  shall  bike 
place  before  two  jnstices,  tbej  may  farther  order  the  offender,  if  a  male,  to  be  onee  or  tiriee  pnb- 
liely  or  privately  whipped,  after  the  expiration  of  foar  days  from  the  time  of  such  oonriction; 
and  if  any  person  so  twice  oonyicted  shall  afterwards  commit  any  of  the  said  offences,  saeh 
offender  shall  be  deemed  guilty  of  felony,  and,  being  conyicted  thereof,  shall  be  liable  to  any 
of  the  punishments  which  the  Court  may  award  for  the  felony  hereinbefore  last  mentioned." 

Sect  21  enacts :  '*  That  if  any  person  shall  unlawfully  and  maliciously  destroy,  or  damage 
with  intent  to  destroy,  any  plant,  root,  fruity  or  vegetable  production,  growing  in  any  garden, 
orchard,  nurseiy-ground,  hothouse,  greenhouse,  or  conservatory,  every  such  offender,  being  con- 
victed thereof  before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice,  either  be  com- 
mitted to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  labour,  for  any  term  not  ozceeding  six  calendar  months,  or  else  shall 
forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 
20Lf  as  to  the  justice  shall  seem  meet;  and  if  any  person  so  convicted  shall  afterwards  commit 
any  of  the  said  offences,  such  offender  sl^all  be  deemed  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments  which  the  Court  may  award  for  the  felony 
hereinbefore  last  mentioned." 

Sect  22  enacts :  "  That  if  any  person  shall  unlawfully  and  maliciously  ^estroy,  or  damage  with 
intent  to  destroy,  any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,  or  for  medicine^ 
or  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  growing  in  any 
land,  open  or  enclosed,  not  being  a  garden,  orchard,  or  nursery-ground,  eveiy  such  offender,  being 
convicted  thereof  before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  for  any  term  not  exceeding  one  calendar  month,  or  else  shall 
forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 
20*.,  as  to  the  justice  shall  seem  meet,  and  in  default  of  payment  thereof,  together  with  the  costs, 
if  ordered,  shall  be  committed  as  aforesaid  for  any  term  not  exceeding  one  calendar  month,  unless 
payment  be  sooner  made ;  and  if  any  person  so  convicted  shall  afterwards  be  guilty  of  any  of 
the  said  offences,  and  shall  be  convicted  thereof  in  like  manner,  every  such  offender  shall  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour  for  such 
term,  not  exceeding  six  calendar  months,  as  the  convicting  justice  shall  think  ]fit;  and  if  sndi 
subsequent  conviction  shall  take  place  before  two  justices,  they  may  further  order  the  offender, 
if  a  male,  to  be  once  or  twice  publicly  or  privately  whipped,  after  the  expiration  of  four  days 
from  the  time  of  such  conviction." 

'  Sect  24  enacts :  "  That  if  any  person  shall  wilfhlly  or  maliciously  commit  any  damage,  iv^vrj, 
or  spoil  to  or  upon  any  real  or  personal  property  whatsoever,  either  of  a  public  or  private  nature, 
for  which  no  remedy  or  punishment  is  hereinbefore  provided,  every  such  person,  being  convicted 
thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay  such  sum  of  money  as  shall  appear  to 
the  justice  to  be  a  reasonable  compensation  for  the  damage,  injury,  or  spoil  so  commiUed,  not 
exceeding  the  sum  of  5^ ;  which  sum  of  money  shall,  in  the  case  of  private  property,  be  paid  to 
the  party  aggrieved,  except  where  such  party  shall  have  been  examined  in  proof  of  the  offence; 
and  in  such  case,  or  in  the  case  of  property  of  a  public  nature,  or  wherein  any  public  right  is 
concerned,  the  money  shall  be  applied  in  such  manner  as  every  penalty  imposed  by  a  justice  of 
the  peace  under  this  act  is  hereinafter  directed  to  be  applied;  and  if  such  sum  of  money,  together 
with  costs  (if  ordered),  shall  not  be  paid  either  immediately  after  the  conviction,  or  within  such 
period  as  the  justice  shall  at  the  time  of  the  conviction  appoint^  the  justice  may  commit  the 
offender  to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  labour,  as  the  justice  shall  think  fit,  for  any  term  not  exceeding  two 
calendar  months,  unless  such  sum  and  costs  be  sooner  paid:  provided  always,  that  nothing 
herein  contained  shall  extend  to  any  case  where  the  party  trespassing  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  act  complained  of,  nor  to  any  trespass, 
not  being  wilful  and  malicious,  committed  in  bunting,  fishing,  or  in  the  pursuit  of  game,  bui 
that  every  such  trespass  shall  be  punishable  in  the  same  manner  as  before  the  passing  of  thi* 
act" 

Sect  37  gives  a  form  of  conviction ;  but,  as  to  the  act  done,  says  merely :  "specity  the  offence, 
and  the  time  and  place,"  Ac: 

Sect  38  gives  an  appeal  in  certain  cases  to  the  Quarter  Sessions. 
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*(<  East  Riding,"  &c.  "  To  all  constables,'*  &c.,  "  and  especially  r^oin 
to  the  constable  of  the  township  of  Burton  Agnes,  in  the  said  ^ 
Riding,  and  to  the  keeper  of  the  House  of  Correction  at  Beverlej,  in  the 
said  Riding. 

♦"These  are,  in  Her  Majesty's  name,  to  command  you,  the  r^cQOA 
said  constables,  forthwith  to  convey  and  deliver  into  the  custody  of  *■  ** 
the  said  keeper  the  body  of  Nanny  Charter,  late  of,"  &c.,  «  charged  before 
ns,  two  of  her  Majesty's  justices,"  &c.,  "upon  the  oath,"  &c.,  "for  that 
she,  the  said  N.  C,  did,  in  the  parish  of  Burton  Agnes  in  the  said  Riding, 
wilfully  and  maliciously  cut  np  and  destroy  a  quantity  of  fruit  trees  in 
a  garden  in  her  occupation ;  and  whereas  the  said  N.  C.  was,  this  day, 
eonvicted  before  us,  the  said  justices,  in  the  sum  of  42.  13«.  8(2.  for  the 
said  offence,  and  in  the  sum  of  8«.  6(2.  for  costs ;  and  whereas  the  said 
N.  C.  hath  neglected  and  refused  to  pay  the  fine  and  costs ;  you,  the 
said  keeper,  are  hereby  required  to  receive  the  said  N.  C.  into  your  said 
House  of  Correction,"  [and  her]  "  safely  there  keep,  for  the  space  of 
one  calendar  month,  without  hard  labour,  unless  the  said  fine  and  costs 
be  sooner  paid  and  discharged :  and  for  your  so  doing,"  &c.  Dated  20th 
February,  1847,  and  signed  and  sealed  by  the  two  defendants. 

The  following  conviction  was  drawn  up. 

<<East  Riding,"  &c.  "Be  it  remembered,  that  on  *the  20th  r^noi 
day  of  February,  in  the  year  of  our  Lord  1847,  at  Bridlington  in  *■ 
the  said  Riding,  N.  Charter  is  convicted  before  us,  Yarburgh  Greame, 
Esq.,  and  the  Rev.  Francis  Simpson,  clerk,  two  of  Her  Majesty's  justices," 
ic,  "for  that  she,  the  said  N.  C,  on  the  13th  day  of  February  instant, 
at  Barton  Agnes  in  the  said  Riding,  wilfully  and  maliciously  did  commit 
damage,  injury,  and  spoil  to  certain  real  property,  to  wit,  to  certain  apple 
trees,  gooseberry  trees,  and  other  fruit  trees  then  and  there  growing,  the 
property  of  Sir  Henry  Boynton,  Bart.,  against  the  form  of  the  statute 
in  soch  case  made  and  provided,  there  being  no  remedy  or  punishment 
in  the  said  statute  provided  for  the  offence  of  wilfully  and  maliciously 
committing  the  said  damage,  ii\jury,  and  spoil :  And  we,  the  said  Y.  G*. 
and  F.  S.,  adjudge  the  said  N.  G.,  for  her  said  offence,  to  forfeit  and  pay 
the  sum  of  41.  18s.  8(2.,  which  we  hereby  adjudge  to  be  the  amount  of 
the  injury  done  to  the  said  Sir  H.  B.,  Bart.,  and  to  be  a  reasonable 

8«ei  39  enacta :  "  That  no  sach  oonvioiion,  or  adjudication  made  on  appeal  therefrom,  shaU 
be  quashed  for  want  of  form,  or  be  removed  by  certiorari  or  otherwise  into  any  of  His  Majesty's 
raperiw  Courts  of  record ;  and  no  warrant  of  eommitment  shall'be  held  void  by  reason  of  any 
defect  therein,  provided  it  be  therein  alleged  that  the  party  has  been  oonrioted,  and  there  be  a 
good  and  valid  eonviction  to  sustain  the  same." 

Sect  40  enacts :  "  That  every  justice  of  the  peace,  before  wliom  any  person  shall  be  convicted 
df  any  offence  against  this  act,  shall  transmit  the  conviction  to  the  next  Court  of  general  or 
qosner  sessions  which  shall  be  holden  for  the  county  or  place  wherein  the  offence  shaU  have  been 
committed,  there  to  be  kept  by  the  proper  officer  among  the  records  of  the  Court ;  and  upon  any 
ndietment  or  information  against  any  person  for  a  subsequent  offence,  a  copy  of  such  conviction, 
eertifled  by  the  proper  officer  of  the  Court,  or  proved  to  be  a  true  eopy,  shall  be  sufficient  evidenoe 
to  prove  a  eonviction  for  the  former  offence,  and  the  oonviotiott  shaU  be  presumed  to  have  been 
^appealed  against  until  the  contrary  be  shown." 

VOL.  xni.— 18  M  2 
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compensation  to  the  said  Sir  H.  B.,  Bart.,  for  the  damage,  injury,  and 
spoil  so  committed  as  aforesaid ;  and  also  to  pay  the  sum  of  88.  6(2.  for 
costs ;  and,  in  default  of  immediate  payment  of  the  said  sums,  to  be  im- 
prisoned in  the  House  of  Correction  at  Beverley  in  the  said  Riding  for 
the  space  of  one  calendar  month,  without  hard  labour,  unless  the  said 
sums  shall  be  sooner  paid :  And  we  direct  that  the  said  sum  of  41, 18«. 
Sd.  shall  be  paid  to  the  said  Sir  H.  B.,  Bart.,  the  said  Sir  H.  B.,  Bart, 
not  having  been  examined  in  proof  of  the  offence :  and  we  order  that  the 
sum  of  8«.  (id,,  for  costs,  shall  be  paid  to  Charles  Boynton,  the  com- 
plainant. Given  under  our  hands  and  seals  the  day  and  year  above 
mentioned,  &c.'* 

*The  plaintiff  was  brought  before  Rolfe,  B.,  by  habeas  corpus. 
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at  the  Yorkshire  Spring  Assizes,  1847,  when  the  commitment 


was  objected  to.  The  prisoner  was  remanded,  the  learned  Judge  not 
considering  the  commitment  bad.  Afterwards,  the  defendants  were 
served  with  notice  of  action.  The  conviction  was  afterwards  filed,  at 
the  next  (Easter)  Quarter  Sessions  after  the  committal ;  but  a  second 
conviction  was  afterwards  drawn  up,  and  filed  at  the  following  Midsum- 
mer Quarter  Sessions.     This  conviction  was  as  follows. 

((East  Riding,"  &c.  <<Be  it  remembered,  that  on  the  20th  day  of 
February,  A.  D.  1847,  at,"  &c.  (as  in  the  former  conviction,  down  to  "real 
property"),  "to  wit,  to  twenty  apple  trees,  twenty  gooseberry  trees,  and 
twenty  other  fruit  trees,  then  and  there  growing,  the  property  of  Sir 
H.  Boynton,  Bart.,  against  the  form  of  the  statute  in  such  case,"  &c., 
"  there  being  no  remedy  or  punishment  in  the  said  statute  before  pro- 
vided (that  is  to  say  no  remedy  or  punishment  in  the  said  statute  provi- 
ded other  than  the  remedy  and  punishment  hereinafter  adjudged  and 
specified)  for  the  said  offence ;  and  the  said  N.  Charter  not  having  com- 
mitted the  said  damage,  injury,  or  spoil  under  a  fair  and  reasonable 
supposition  that  she,  the  said  N.  Charter,  had  a  right  to  do  the  same ; 
and  the  said  damage,  injury,  and  spoil  not  having  been  committed  by  the 
said  N.  Charter  in  hunting,  fishing,  or  in  the  pursuit  of  game ;  and  we, 
the  said  Y.  Greame  and  F.  Simpson,  adjudge,"  &c.  (as  before,  but  omit- 
ting so  much  as  regarded  "  the  amount  of  the  injury  done"  to  Sir  H.  B., 
and  confining  the  adjudication  to  the  "compensation"). 

The  commitment  and  both  the  convictions  were  offered  in  evidence 
for  the  defendants  at  the  trial.  They  *were  on  paper ;  and  evi- 
dence was  given  that  at  the  East  Riding  Qaarter  Sessions  the 
convictions  by  justices  were  ordinarily  transmitted  and  filed  on  paper. 
The  counsel  for  the  plaintiff  objected  (on  the  grounds  hereafter  men- 
tioned) that  the  commitment  and  convictions  did  not  justify  the  imprison- 
ment ;  also  that  the  convictions  could  not  be  admitted  in  evidence,  not 
being  on  parchment ;  and  that  the  second  conviction  at  any  rate  could 
not  be  admitted  in  evidence,  the  first  conviction  having  been  filed.  The 
Lord  Chief  Baron  received  the  evidence,  and  directed  a  verdict  for  the 
defendants. 
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■  ■■  III      -  I  -  I  ..  ■  ■  I.I  in 

In  MichaelmM  term,  1847,  Knotoles  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection  and  improper  reception  of  evidence- 
In  Easter  vacation,  1848,(a) 

Martin  and  Otter  showed  cause. — ^First :  it  is  no  valid  objection  that 
the  conviction  is  not  on  parchment  Bj  sect,  40  of  stat.  7  &  8  G.  4, 
c.  30,  the  conviction  is  to  be  transmitted  by  the  justice  to  the  Quarter 
Sessions,  «<  there  to  be  kept  by  the  proper  officer  among  the  records  of 
the  Court:"  it  is  not  itself  a  record.  On  the  other  side,  reliance  is 
placed  on  Co.  Lit.  260  a,  where  it  is  said  :  «  JReeardunij  is  a  memorial 
or  remembrance  in  rolls  of  parchment,  of  the  proceedings  and  acts  of 
a  court  of  justice  which  hath  power  to  hold  plea  according  to  the  course 
of  the  common  law,  of  real  or  mixed  actions,  or  of  actions  quare  vi  et 
armis,  or  of  personal  actions,  whereof  the  debt  or  damage  amounts  to 
4O9.  or  above,  which  we  call  courts  of  record,  and  are  created  by  par- 
liament, letters  patents,  or  prescription."  For  *this  Coke  cites  r^noA 
61anville,(i)  Bracton,(e)  and  Britton  :{<!)  but  nothing  is  said  re-  ^ 
specting  parchment  in  the  passages  referred  to.  The  petty  sessions 
held  before  justices  do  not  answer  in  any  particular  to  this  description 
of  a  court.  In  Co.  Lit.  117  b,  it  is  laid  that  those  only  are  courts  of 
record  from  which  a  writ  of  error  lies ;  but  no  such  proceeding  is  appli- 
cable to  a  summary  conviction.  In  the  only  sense  in  which  the  convic- 
tion is  a  record,  it  becomes  so  by  the  convicting  justices  signing  and 
sealing  it ;  Dickinson's  Quarter  Sessions,  p.  863  (5th  ed.).  In  Paley  on 
Convictions,  p.  864,  3d  ed.,  it  is  said :  «<  the  certiorari  being  to  return 
'all  records  of  conviction,'  the  conviction  should  regularly,  as  a  record, 
be  returned  on  parchment;  and  if  it  be  returned  on  paper,  the  return 
may  be  quashed.  There  are,  however,  some,  though  very  few,  instances 
of  a  conviction  remaining  upon  the  files  engrossed  on  paper :  but  these 
must  have  been  cases  where  no  objection  was  made  on  that  account." 
This,  supposing  it  correct,  relates  merely  to  returns  to  certiorari.  It  is 
not  said  in  Lambard's  Eirenarcha,  either  in  B.  I.  ch.  18,  where  records 
are  defined,  or  in  B.  lY.  ch.  18,  which  treats  of  certifying  the  records 
of  the  sessions,  that  the  records  must  be  on  parchment;  and,  in  the  first* 
mentioned  chapter,  it  is  said  that  the  record  is,  for  a  time,  in  the  breast 
of  the  Judge.  Here,  too,  it  appears  that  the  ordinary  practice  of  the 
sessions  has  been  followed.  It  cannot  be  worth  while  to  grant  a  new 
trial  on  this  objection,  even  if  valid  :  for  before  the  next  trial  a  convic- 
tion may  be  drawn  up  on  parchment.(e) 
*Next :   the  first  conviction  is  good  under  sect.  24.     That 


section  enables  the  justice  to  convict  in  case  of  <«  any  damage. 
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injury,  or  spoil  to  or  upon  any  real  or  personal  property."     There  can 

(a)  The  case  wu  argned  on  May  18th,  before  Lord  BBincAir,  C.  J.,  WiaHTHAN  and  Brle,  Js.  ; 
Md  May  15th,  before  Lord  Dshman,  G.  S,,  PAmsoif,  WiaHTMAir,  and  Erle,  Jg. 
(i)  Lib.  Tiii.  c  8.  (c)  Lib.  iii.  o.  87  (fol.  156  6,  157  o). 

(i)  ProoM,  (foL  1ta,h,Za?);  o.  27  (fol.  A3  b ?).     Ed.  1640. 
(e)  See  the  argument  in  Begina  v.  Yeoveley,  8  A.  A  E.  806,  811  (B.  C.  L.  R.  toI.  85).- 
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be  no  doubt  that  the  owner  of  land  has  a  property  in  the  trees  growing 
in  the  land,  and  that  they  are  real  property  till  severed :  the  damage  to 
such  trees  is  therefore  damage  to  real  property :  and  that  is  ^e  offence 
described  in  the  first  conviction.  Sect.  24  is,  indeed,  confined  to  cases 
for  which  no  remedy  is  before  provided:  but  that  section  relates  to 
damage  done  «<  wilfully  or  maliciously."  In  the  earlier  sections  these 
words  do  not  occur,  but  only  «<  unlawfully  and  maliciously :"  and  that 
these  expressions  in  the  statute  differ  in  meaning  is  distinctly  stated  by 
LiTTLEBALB,  J.,  in  Regiua  v.  Dodson,  9  A.  &  E.  704,  710  (E.  C.  L.  R. 
vol.  86).  Here  the  first  conviction  is  for  wilful  damage,  which  word 
does  not  occur  in  any  section  earlier  than  the  24th.  It  is  objected  that 
the  commitment  describes  the  offence  in  terms  different  from  those  of 
the  first  conviction :  but  the  commitment  also  states  the  fact  of  the  con- 
viction ;  and  therefore,  by  sect.  89,  the  question  is  only  whether  the 
conviction  be  good.  That  such  is  the  effect  of  sect.  89  appears  from 
Daniell  v.  Philipps,  1  C.  M.  &  R.  662,t  S.  C.  6  Tyrwh.  293,  where  the 
Court  distinguished  the  case  before  them  from  that  of  a  commitment 
under  one  statute  and  a  conviction  under  another,  which  occurred  in 
Rogers  v.  Jones,  8  B.  &  C.  409  (E.  C.  L.  R.  vol.  lO).(a) 

The  first  conviction  is  also  objected  to  on  the  ground  that  it  does  not 
negative  the  proviso  at  the  end  of  sect.  24 ;  and  that  here  the  plaintiff 
*22B1  ^^^  ^^^^  acted  under  the  supposition  that  she  had  right,  especially 
-^  *as,  according  to  the  commitment,  the  garden  where  the  trees  were 
was  in  her  occupation.  But  both  the  commitment  and  the  conviction  state 
the  act  to  have  been  done  wilfully  and  maliciously ;  and,  according  to 
Regina  v.  Dodson,  9  A.  &  E.  704  (E.  C.  L.  R.  vol.  36),  "wilfully"  is 
different  from  "  unlawfully."  Even  if  the  fact  that  the  plaintiff  was 
tenant  of  the  garden  can  be  taken  into  consideration,  it  is  consistent 
with  her  knowledge  that  she  was  not  acting  under  a  bonfi  fide  claim  of 
right:  and,  in  fact,  it  was  proved  that  she  had  been  expressly. warned 
not  to  do  the  act.  That  the  fact  of  tenancy  is  compatible  with  malice 
under  this  statute  was  the  opinion  of  Tindal,  G.  J.,  and  Gaselee,  J.,  in 
Mills  V.  Collett,  6  Bing.  85  (E.  C.  L.  R.  vol.  19).  But,  further,  the 
Court  can  now  look  only  at  the  conviction.  It  is  for  the  magistrates  to 
determine  whether  the  act  was  done  under  a  bpnfi  fide  claim  of  right  or 
not,  inasmuch  as  they  have  jurisdiction  to  inquire ;  Regina  v.  Dodson. 
Rex  V.  Wrottesley,  1  B.  &  Ad.  648  (E.  C.  L.  R.  vol.  20),  is  an  analo- 
gous case :  and  the  principle  was  not  disputed  in  Rex  v.  The  Chapel- 
wardens  of  Milnrow,  5  M.  &  S.  248,  253,  or  Dale  v.  Pollard,  10  Q.  B. 
504,  510  (£.  C.  L.  R.  vol.  59).  Then,  if  they  may  so  determine,  must 
they  expressly  negative  the  claim  of  right  on  the  face  of  the  conviction  ? 
That  was  not  done  in  the  convictions  which  were  upheld  in  Regina  v. 
Dodson,  and  Daniell  v.  Philipps,  1  C.  M.  &  R.  662,t  S.  C.  5  Tyrwh. 
298.    Nor  it  necessary,  on  general  principles,  that  a  proviso  distinct 

(a)  See  S.  C.  al  nisi  prias,  Ry.  A  M.  129  (E.  C.  L.  R.  toL  21). 
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from  the  enacting  part  should  be  negatived,  though  it  occurs  in  the  same 
dause.  [Lord  Denman;  0.  J. — The  distinction  may  be  between  an 
exception  and  a  proviso :  the  '''distance  from  the  enacting  part  r^nm 
cannot  be  very  important.]  In  Thibault  v.  Gibson,  12  M.  &  W.  ^ 
88,t  Parke,  B.,  appeared  to  consider  it  unimportant  that  the  proviso 
occurred  in  the  same  clause  with  the  enactment.  [Lord  Dbkman,  C.  J« 
—What  are  and  what  are  not  the  same  sections  depends  upon  the  way 
in  which  the  statute  is  printed :  (a)  what  is  in  the  same  clause  depend 
on  the  frame  of  the  sentence.]  Steel  v.  Smith,  1  B.  &  Aid.  94,(i)  is  an 
instance  of  a  proviso  occurring  in  the  same  section  with  the  enacting 
clause,  bat  not  requiring  to  be  negatived.  That  which  can  arise  only 
after  the  jurisdiction  has  accrued  need  not  be  negatived. 

Then  it  is  objected  to  the  first  conviction  that,  whereas  sect.  24  is 
made 'applicable  only  to  the  case  where  no  remedy  is  "hereinbefore** 
provided,  the  conviction  alleges  that  no  remedy  is  provided,  <nn  the  said 
statute,"  which  is  said  to  be  repugnant  and  absurd.  But  the  whole  alle- 
gation is  superfluous :  as  a  matter  of  law,  the  Court  will  notice  what  is 
and  what  is  not  remedied  by  earlier  provisions  of  the  statute.  Now,  as 
was  before  pointed  out,  no  other  section  provides  for  punishing  damage 
"wilfully"  committed,  which  is  ihe  offence  found  by  the  conviction. 
Rex  V.  Hall,  1  T.  R.  820,  is  an  instance  of  such  matter  being  rejected 
as  surplusage ;  which  case  is  cited,  for  the  principle  that  defects  in  matter 
of  surplusage  do  not  vitiate,  in  Paley  on  Convictions,  p.  78  (8d  ed.). 
Defects  of  form,  if  there  be  *any,  as  the  omission  to  state  the  r^ooo 
number  of  trees,  are  made  immaterial  by  sect.  89.  '- 

But  the  objections  to  the  first  conviction  are  at  any  rate  inapplicable 
to  the  second.  If,  therefore,  the  Judge  did  right  in  admitting  the  second 
conviction,  the  objections  become  immaterial.  In  Chaney  v.  Payne,  1 
Q.  B.  712  (E.  C.  L.  R.  vol.  41),  it  was  assumed  in  the  judgment  that, 
generally,  a  more  formal  conviction  may  be  substituted  for  one  which  is 
not  formal.  But  there,  inasmuch  as  the  former  conviction,  after  being 
returned  and  filed,  had  been  held  bad  on  habeas  corpus,  it  was  decided 
that  the  magistrate  was  bound  by  it,  and  could  not,  on  being  sued  for 
false  imprisonment,  rely  upon  a  conviction  afterwards  drawn  up :  here 
the  first  conviction  has  been  upheld ;  and  the  magistrate  was  bound  to 
send  in  a  formal  conviction  to  the  Quarter  Sessions.  The  practice  on 
this  subject  appears  from  Mason  t;.  Carpenter,  1  Q.  B.  719,  note  (a)  (E. 
C.  L.  R,  vol.  41),  Sellwood  v.  Mount,  1  Q.  B.  726,  781  (E.  C.  L.  R. 
vol.  41),(e)  Gray  v.  Cookson,  16  East,  18,  21,  Rex  v.  Allen,  15  East,  888, 
Wilkins  v.  Hemsworth,  7  A.  &;  E.  807  (E.  C.  L.  R.  vol.  84).  It  is  true 
that  sect.  40  requires  that  the  conviction  shall  be  transmitted  to  the 

(a)  In  lome  instances  the  Legislature  haa  taken  notioe  of  the  numbering  of  the  seotions  of 
sMates;  as,  for  instenee,  in  staL  13  ±  14  Viet  c.  01,  s.  1. 

(i)  See  Catheart  v.  Hardy,  2  M.  A  S.  584,  539. 

(e)  See,  as  to  S.  C,  Chaney  v,  Payne,  I  Q.  B.  723  (E.  C.  L.  R.  vol.  41).  Also  Selwood  v.  Mount, 
•  C.  4  P.  75  (E.  C.  L.  R.  vol.  38). 
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Qaarter  Sessions ;  and  the  first  conviction  here  has  been  so  transmitted. 
That,  however,  does  not  prevent  the  transmitting  a  more  formal  con* 
viction  afterwards.  The  section  itself  is,  in  effect,  only  declaratory,  and 
is  apparently  intended  for  the  protection  or  convenience  of  jostices. 
From  Paley  on  Convictions,  p.  61  (3d  ed.),  it  seems  that  the  magistrate, 
without  express  enactment,  was  bound  to  furnish  the  party  convicted 
with  a  copy  of  the  conviction :  and  sect.  40  makes  a  copy,  certified  or 
Moq-i  proved  as  there'  ^directed,  evidence  to  show  a  conviction  unap- 

■^  pealed  against.  It  does  not  interfere  with  the  magistrate's  right 
to  substitute  a  good  conviction  for  a  bad  one. 

Knowles  and  Ptuhleyjia)  contri. — First,(i)  the  magistrates  had  no 
jurisdiction  at  all.  It  was  proved  before  them  that  the  trees  had  been 
planted  by  Nanny  Charter  and  her  husband ;  she  had  removed  them 
during  her  tenancy.  Now,  sect.  24  does  not  refer  to  the  case  of  a  party 
who  is  actually  tenant  of  the  land :  when  the  statute  refers  to  such  a 
case,  there  are  express  words.  Sect.  2  inflicts  a  punishment  for  setting 
fire  to  a  house,  stable,  &c.,  "whether  the  same  or  any  of  them  respect- 
ively shall  then  be  in  the  possession  of  the  offender,  or  in  the  possession 
of  any  other  person."  [Erle,  J. — It  has  been  held  that  a  trespass  is 
an  essential  element  of  certain  felonies;  and  that,  at  common  law,  a 
man  could  not  be  guilty  of  felony  in  burning  his  own  house.]  Sect.  24 
distinguishes  between  property  of  a  private  and  of  a  public  nature :  it 
clearly  does  not,  in  either  case,  suppose  the  offender  to  be  in  legal  pos- 
session of  that  which  is  injured.  In  the  proviso  at  the  end  a  <<  tres- 
pass" is  contemplated.  The  argument  on  the  other  side  would  show  that 
a  party  holding  a  term  of  five  hundred  years  might  be  convicted  under 
this  act,  which  relates  to  "malicious  injuries  to  property,"  for  cutting 
down  trees  which  his  ancestors  had  planted  two  hundred  years  ago. 
^oQA-i  Indeed,  *there  might  be  as  many  convictions  for  a  single  act  as 

^  there  were  successive  remainder-men.  In  Mills  v.  GoUett,  6  Bing. 
85  (E.  C.  L.  R.  vol.  19),  there  had  been  no  conviction,  but  only  a  com- 
mittal for  trial  for  felony ;  and  the  judgment  of  Tindal,  C.  J.,  pro- 
ceeded on  the  principle  that,  the  charge  being  one  of  felony,  the 
magistrate  could  not  be  liable  to  an  action  for  false  imprisonment  on  the 
ground  of  either  error  in  judgment  or  falsehood  in  the  evidence.  In 
Regina  v.  Dodson,  9  A.  &;  E.  704  (E.  C.  L.  R.  vol.  36),  the  magistrates 
had  before  them  only  the  assertion  of  the  party :  but,  on  the  other  hand^ 
that  case  shows  strongly  the  importance  of  the  proviso  at  the  end  of 
sect.  24.  This  objection  appears  on  the  face  of  the  commitment  If 
'the  trees  had  been  reserved  to  the  landlord,  that  should  have  appeared : 
it  is  not  enough  to  pursue  the  words  of  the  statute ;  Fletcher  v.  Calthrop, 
6  Q.  B.  880  (E.  C.  L.  R.  vol.  51). 

(a)  Ptjuikletf  was  not  heard,  haying  been  nnayoidably  absent  during  the  argament;  but  he  wm 
permitted  bj  the  Court  to  hand  in  a  note  of  the  anthoritiea  on  which  he  proposed  to  rely. 
(6)  The  objection  that  the  eonyiotions  were  not  on  parchment  was  not  pressed, 
(c)  PoMklty  referred  also  to  Rex  «.  Chapman,  Bayer's  Rep.  203;  and  to  S  Inst  41. 
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Next,  the  first  oonviction  is  bad,  inasmuch  as  sect.  24,  which  is  relied 
upon,  relates  only  to  cases  where  <'  no  remedy  or  punishment  is  herein- 
before provided/'  whereas  the  conviction  states  the  case  to  be  one  for 
which  no  remedy  is  provided  at  all,  on  which  supposition  the  conviction 
is  an  absurdity.  Nor  can  the  allegation  be  treated  as  mere  surplusage ; 
for  the  limitation  occurs  in  the  enacting  part  of  sect.  24.  But,  further, 
the  offence  must  be  included  in  sect.  19,  20,  or  21 ;  the  offence  described 
in  the  commitment  is  under  either  sect.  19  or  20 ;  and  the  case  therefore 
is  not  within  sect  24.  And  the  conviction  is  bad,  also,  for  not  negativ 
ing  the  <<  fair  and  reasonable  supposition'*  spoken  of  in  sect.  24.  In 
Steel  V.  Smith,  1  B.  &  Aid.  94,  the  proviso  *was,  as  Lord  Ellen-  r^aoi 
BOROUOH  said,  «  so  distinct,  that  several  sections  might  have  been  ^ 
interposed  between  that  and  the  enacting  clause,  without  any  prejudice 
to  the  sense  ;"  and  there  were  not  <<  any  words  of  reference  or  of  virtual 
incorporation."  But  these  remarks  would  not  apply  to  the  proviso  in 
sect.  24.  In  Thibault  v.  Gibson,  12  M.  &  W.  88,t  the  proviso  was  not 
even  in  the  same  statute  with  the  enacting  clause.  The  jurisdiction, 
therefore,  does  not  appear ;  so  that  the  objection  is  not  met  by  the  argu- 
ment that  the  magistrate  had  the  power  of  determining  whether  there 
was  or  was  not  a  bon&  fide  claim  of  right.  The  first  conviction  is  also 
bad  for  want  of  certainty,  specifying  only  «*  certain  apple  trees,"  &c. 
This  would  be  insufficient  even  in  an  indictment.(a) 

The  second  conviction  ought  not  to  have  been  received.  It  is  argued 
that  the  evidence  was  admissible  on  the  principle  recognised  in  Chaney 
V.  Payne,  1  Q.  B.  712  (E.  C.  L.  R.  vol.  41).(6)  The  decision  there  was 
Aat  the Becond  conviction  did  not  protect  the  magistrate:  the  circum- 
stances, it  is  true,  were  not  identical  with  those  of  the  present  case ;  yet 
it  seems  inconsistent  to  say  that  a  magistrate  may  substitute  a  conviction 
for  one  which  he  has  before  relied  upon,  if  the  first  conviction  has  been 
upheld,  but  not  if  it  has  been  considered  void.  But  here,  by  sect.  40, 
the  first  conviction  had  already  become  a  record,  being  filed  at  the  ses 
'sions.  The  justices  were  functi  officio.  '*'The  first  conviction  was  r^nqo 
a  record  of  unimpeachable  verity ;  Brittain  v.  Kinnaird,  1  Br.  &  ^ 
B.  432  (E.  C.  L.  B.  vol.  5) ;  and,  if  certiorari  had  lain,  a  copy  might 
have  been  returned;  Rex  v.  Eaton,  2  T.  R.  285;  and  no  other  conviction 
could  be  taken  notice  of  by  the  Courts ;  *  Hulton  on  Convictions,  80.(e) 
The  second  conviction  was  not  transmitted  to  the  <<  next"  Quarter  Ses- 
sions. [Fatteson,  J. — Is  the  enactment  in  that  respect  more  than 
directory  ?]  It  seems  to  be  more :  the  conviction,  if  properly  trans- 
mitted, becomes  evidence  of  peculiar  force.    Would  it  be  evidence  if  the 

(a)  PatkUy  referred  to  2  Hale's  P.  G.  182,  3 ;  Hawk.  P.  C.  Book  ii.  oh.  25,  s.  74  (toI.  !▼.  p^  41,  . 
•d.  7);  1  Stark.  Cr.  PI.  196  (2d  ed.);  1  Chitt  Cr.  L.  236. 

{h)  PmhUy  referred  to  Regina  v.  Richards,  5  Q.  B.  926  (B.  C.  L.  B.  toL  48);  and  In  the  Mat- 
tsr  of  Blmj  and  Sawyer,  1  A.  ft  BT  843  (E.  G.  L.  R.  toL  28). 

Ce)  Citing  Rex  e.  Barker,  1  East,  186. 
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certificate  of  the  officer  expressly  stated  that  it  had  not  been  transmitted 
till  after  the  next  session  ? 

The  objection  that  the  case  is  wholly  without  sect.  24,  by  reason  of  & 
remedy  being  provided  in  the  earlier  part  of  the  statute,  applies  to  the 
second  conviction  as  well  as  the  first :  and  both  convictions  vary  materi- 
ally from  the  commitment.  Our.  adv.  wU. 

Lord  Denman,  C.  J.,  in  this  term  (January  80th),  delivered  the  judg- 
ment of  the  Court 

Two  questions  were  made  in  this  case :  First,  Whether  the  defendants 
were  at  liberty  to  give  a  second  conviction  in  evidence  after  a  first  had 
been  returned  to  the  quarter  sessions;  and,  Secondly,  Whether  either 
of  the  convictions  is  good. 

It  appears  by  the  evidence  that  the  plaintiff  was  convicted  by  the 
defendants  of  an  offence  under  stat.  7  &;  8  G.  4,  c.  80,  and  committed  to 
prison  for  a  month,  in  February,  1847. 

^c}Qo-\  ^^^  conviction  was  drawn  up  in  form,  and  '''transmitted  to  the 
^  then  next  quarter  sessions  (as  directed  by  the  40th  section  of  the 
statute)  in  April  of  the  same  year.  In  the  intermediate  time,  a  habeas 
corpus  to  discharge  the  prisoner,  on  the  ground*  of  a  defective  commit- 
ment, was  obtained,  returnable  before  a  learned  Judge  at  the  assizes  at 
York,  held  in  March  of  that  year,  who  considered  the  commitment  good, 
and  remanded  the  prisoner.  At  the  trial  of  this  action,  the  conviction 
returned  to  the  quarter  sessions  in  April  was  put  in,  and  also  another 
conviction  of  the  same  date,  but  transmitted  to  the  sessions  held  in  June 
of  the  same  year. 

It  was  contended  for  the  plaintiff,  on  the  authority  of  the  case  of 
Chaney  v.  Payne,  1  Q.  B.  712  (E.  C.  L.'  R.  vol.  41),  and  from  the  terms 
of  the  40th  section  of  the  statute,  that  the  defendants  could  only  rely 
upon  the  conviction  returned  in  April,  and  were  not  at  liberty  to  give 
that  which  was  returned  in  June  in  evidence.  It  was  determined  in 
Chaney  v:  Payne,  that,  after  a  conviction  is  quashed  for  informality, 
another  cannot  be  drawn  up  to  protect  the  magistrates.  In  that  case, 
as  in  this,  the  conviction  could  not  be  quashed,  nor  brought  before' the 
Court  directly  by  the  convicted  party,  as  the  certiorari  was  taken  away: 
but,  in  that  case,  the  commitment,(a)  which  recited  a  conviction  which 
was  returned  to  the  sessions,  having  been  held  bad  by  reason  of  a  defect 
in  the  conviction  as  truly  recited,  it  was  held  to  be  too  late  for  the  ma- 
gistrates to  draw  up  a  second  amended  conviction ;  and  that  the  effect 
was  the  same  as  if  the  original  conviction  had  been  quashed.  In  the 
present  case  no  conviction  had  been  transmitted  to  the  sessions  at  the 
*2^T  time  the  question  of  the  validity  of  the  commitment  *was  before 
^  the  Judge  at' York.  If,  instead  of  remanding  the  prisoner,  the 
Judge  had  discharged  her,  and  the  conviction  had  then  been  transmitted  to 
the  April  sessions  as  directed  by  the  statute,  the  case  would  then  have 

(a)  Bet  out  in  Reglna  «.  Chane/i  0  BowL  P.  0. 281. 
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resembled  in  circnmstances  that  of  Ghaney  v.  Payne,  1  Q.  B.  712  (E.  C. 
L.  B.  YoL  41) ;  and  that  conviction  muBt  have  been  taken  to  have  been  the 
oonriction  recited  in  the  commitment  and  determined  upon  by  the  Judge; 
and  another  conviction  subsequently  drawn  up  and  transmitted  to  a  sub- 
sequent sessions  would  not  have  been  admbsible.  The  Judge,  how- 
erer,  in  this  case  remanded  the  prisoner  upon  the  commitment  and 
the  conviction  as  recited  in  it,  before  any  formal  conviction  had  been 
transmitted  to  the  quarter  sessions  at  all :  nothing  therefore  had  taken 
place  equivalent  to  quashing  the  conviction  ;  and  the  case  is  clearly,  we 
think,  distinguishable  from  that  of  Ghaney  v.  Payne,  inasmuch  as  it 
wants  the  circumstance  which  was  the  ground  of  the  decision  in  that 
case.  We  are  also  of  opinion  that  the  40th  section  of  the  statute  is 
merely  directory,  and  that  the  transmitting  a  conviction  to  the  April 
sessions  does  not  preclude  the  right  of  the  magistrates  to  draw  up 
and  produce  in  evidence  another  conviction  transmitted  to  a  subsequent 
sessions. 

The  remaining  question  then  is,  wnether  either  of  those  convictions  i» 
gdod,  and  will  support  the  commitment.  In  order  to  support  a  bad 
eommitment  by  a  good  conviction,  the  latter  must  appear  to  be  for  th& 
same  offence.  If  any  authority  were  needed  for  such  a  proposition,  the 
case  of  Rogers  v.  Jones,  3  B.  &  C.  409  (E.  G.  L.  R.  vol.  10),(a)  is  directly 
in  point.  In  the  commitment  in  question  the  offence  is  ^stated  r^aon 
to  be  that  the  plaintiff  did  <«  wilfully  and  maliciously  cut  up  and  ^ 
destroy  a  quantity  of  fruit  trees  iii  a  garden  in  her"  (the  prisoner js) 
<*  occupation ;"  for  which  she  is  convicted  in  the  sum  of  4Z.  18«.  8(2.,  and 
in  8«.  6d.  for  costs,  and,  having  refused  to  pay  the  fine  and  costs,  is 
committed  to  prison  for  one  calendar  month,  unless  the  fine  and  costs 
are  sooner  paid. 

The  statute  7  &  8  G.  4,  c.  80,  has  two  sections,  the  19th  and  20th^ 
applicable  to  the  offence  of  unlawfully  and  maliciously  cutting,  break- 
ing, ])arking,  rooting  up,  or  otherwise  destroying  or  damaging  the  whole 
or  any  part  of  any  tree^  sapling,  or  ahruby  or  any  underwood;  the  19th 
applying  to  injurfes,  to  the  amount  of  12.,  to  trees,  &c.,  growing  in  a 
garden;  and  the  20th  to  injuries,  to  the  aihount  of  Is.,  to  trees,.  &c., 
growing  anywhere.  It  has  also  two  sections,  the  21st  and  22d,  appli- 
cable to  the  offence  of  unlawfully  and  maliciously  destroying,  or  damaging 
with  intent  to  destroy,  any  plant,  root,  fruit,  or  vegetable  production, 
growing  in  any  garden  (by  sect.  21),  or  any  cultivated  root  or  plant 
used  for  the  food  of  man  or  beast,  or  for  medicine,  distilling,  dyeing,  or 
&QJ  manufacture  (by  sect.  22).  It  has  also  a  section  (the  24th)  appli- 
cable to  the  offence  of  wilfully  and  maliciously  committing  «<  any  damage, 
injury,  or  spoil  to  or  upon  any  real  or  personal  property  whatsoever, 
either  of  a  public  or  private  nature, /or  which  no  remedy  or  punishment 
«•  hereinbefore  provided. " 

(a)  8.  a  at  niii  pAuM,  Bj.  A  Bt  129  (E.  C.  L.  R.  toL  31). 

TOL.  xra.— 19  N 
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The  oiFence  stated  in  the  commitment  is  that  of  wilfully  and  mail* 
cioasly  catting  up  and  destroying  fruit  trees  in  a  garden:  and,  if  the 
damage  done  were  to  the  value  of  12.,  would  be  within  the  19th  section 
(if  an  offence  at  all) ;  and,  if  the  damage  done  were  to  the  value  of  Is., 
it  would  be  within  the  20th  section. 

*9^(\l  *The  statute  containing  specific  enactments  and 'penalties  for 
^  malicious  injuries  to  trees  where  the  damage  is  to  the  extent  of 
Is.  or  upwards,  we  are  strongly  inclined  to  think  that  the  24th  section 
of  the  statute  was  not  intended  •to  apply  to  injuries  to  trees  at  all;  and 
that,  if  the  injury  be  less  in  amount  than  l8.,  it  is  too  inconsiderable  to 
be  made  the  subject  of  prosecution.  But,  in  any  view  of  the  case,  we 
are  of  opinion  that  the  24th  section  can  only  be  applicable  in  case  the 
damage  is  less  than  la. 

Both  the  convictions  appear  from  their  terms  to  have  been  under  the 
24th  section :  but  in  neither  is  the  amount  of  the  damage  stated.  The 
commitment  also  says  nothing  as  to  the  amount  of  the  damage.  It  is, 
therefore,  quite  uncertain  under  which  section  of  the  act  the  offence  of 
which  the  prisoner  has  been  convicted  really  came. 

The  consequences  of  conviction  under  the  several  sections  are  very 
different,  and  entirely  dependent  upon  the  amount  of  the  damage  done. 

We  are,  therefore,  of  opinion  that  the  commitment  and  both  the  con- 
victions are  defective  for  not  showing  some  specified  amount  of  damage, 
that  it  might  be  known  for  certain  under  what  section  of  the  statute  the 
prisoner  has  been  convicted. 

The  rule,  therefore,  will  be  absolute.  Bule  absolute. 


^207.  *The  QUEEN  v.  STEPHEN  RUSSELL,  and  v.  PATRICK 
J  and  Others,  Justices  of  HARWICH.     Jan.  29. 

Bj  th«  Customs'  act,  8  A  9  Viot  o.  86,  s.  7,  a  penalty  is  imposed  on  the  master  of  any  ship  who 
fails  to  make  due  report  of  her  arrival.  By  the  act»  8  A  9  Vict  c.  -87,  for  the  Prevention  of 
Smogglini;,  s.  82,  all  penalties  "imposed  hy  this  aet  or  any  aet  relating  to  the  customs,  or  to 
trade  or  navigation,  shall  and  may  he  sned  for"  hy  action,  or  information  in  any  of  fier 
Majesty's  Courts,  "or  hy  information  before  any  two  or  fhore  of  Her  Majetty't  JuttioM  of  A* 
Peace."  By  s.  83,  "upon  the  exhihiting  any  information  before  any  juetiee  of  the  peace  of  any 
offence  against  this  or  any  act  relating  to  the  customs,  or  to  trade  or  navigation,  for  which 
the  party  charged  is  not  liable  to  he  detained  in  manner  herein  before  mentioned,  euekjurtie^ 
is  to  issue  a  summons  for  the  appearance  of  the  party  before  two  justices.  By  s.  107  "all  infor- 
mations exhibited  before  any  juetiee  or  juatieet  of  the  peace  for  any  offence  committed  against 
this  or  any  other  act  relating  to  the  customs"  are  to  be  in  the  form  given  in  the  schedule  an- 
nexed. The  form  in  the  schedule  is  a  form  of  information  before  "two  of  Her  Maje$t/t 
jueticee"  Ac 

Held  :  That  an  information  agiunst  the  master  for  not  duly  reporting  the  arrival  of  his  ship, 
as  required  by  sect  7  of  stat  8  A  9  Vict  c.  86,  may  be  exhibited  before  a  single  justice. 

Sir  J.  JervU,  Attorney-General,  in  Michaelmas  term  last,  obtained 
a  rule  calling  upon  Stephen  Russell  and  the  above-mentioned  justices 
for  the  borough  of  Harwich,  in  the  county  of  Essex,  to  show  cause  why 
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a  mandamos  should  not  issue,  commanding  the  said  justices  or  any  two 
of  them,  to  proceed  to  adjudicate  upon  an  information  exhibited  before 
a  single  justice  of  the  said  borough  against  the  said  Stephen  Russell, 
for  failing  to  make,  within  twenty-Tour  hours  after  the  arrival  at  the 
port  of  Harwich  of  a  certain  ship  of  which  the  said  Stephen  Russell 
was  then  master,  due  report  of  such  ship,  and  subscribe  a  declaration 
to  the  truth  of  the  same  before  the  collector  or  controller  of  the  said 
port;  contrary  to  the  form  of  the  statute,  &c. 

This  information,  for  non-compliance  with  sect.  7  of  stat.  8  &  9  Vict 
c.  86  (><  An  act  for  the  general  regulation  of  the  customs"),  had  been 
exhibited  before  a  single  justice,  and  was  afterwards  dismissed  by  the 
justices  to  whom  the  rule  was  directed,  on  the  ground  *that  it  r^cnqg 
should  hare  been  exhibited  before  two  justices,  in  conformity  with  ^ 
sect.  82  of  Stat.  8  &  9  Vict.  c.  87  (<<  An  act  for  the  prevention  of 
smuggling"). 

Shee,  Serjt.,  for  the  justices,  and  Lu$h  for  Russell,  now  showed 
cau8e.(a) — The  information  was  rightly  dismissed.  By  section  7  of 
Stat.  8  &  9  Vict.  c.  86,  a  penalty  of  1002.  is  imposed  on  any  master  of 
a  ship  who  fails  to  report  his  ship  in  due  time  after  arrival.  And,  by 
section  82  of  stat  8  &  9  Vict.  c.  87,  <<  all  penalties  and  forfeitures 
iocurred  or  imposed  by  this  or  any  act  relating  to  the  customs,  or  to 
trade  or  navigation,  shall  and  may  be  sued  for,  prosecuted,  and  reco- 
vered by  action  of  debt,  bill,  plaint,  or  information  in  any  of  her  Majes- 
ty's Courts  of  record,"  Ac,  "or  by  information  before  any  two  or  more 
of  her  Majesty's  justices  of  the  peace,"  &c.  The  provision  that  the 
penalty  may  be  "  sued  for"  by  information,  must  refer  to  the  commence- 
ment of  the  proceeding,  in  like  manner  as  in  the  provision  that  it  may 
be  "sued  for"  by  action.  Sect.  88,  which  enacts,  "That  upon  the 
exhibiting  any  information  before  any  justice  of  the  peace  of  any  offence 
against  this  or  any  act  relating  to  the  customs,  or  to  trade  or  navigation, 
for  which  offence  the  party  charged  is  not  liable  to  be  detained  in  man- 
ner herein  before  mentioned,  such  justice  is  hereby  required  to  issue  a 
summons  for  the  appearance  of  the  party  against  whom  such  informa- 
tion is  exhibited  before  two  justices  of  the  peace,"  may  be  relied  on,  in 
support  of  this  rule,  because  in  the  present  case  the  party  was  not  liable 
to  detention.  But  section  83  cannot  be  construed  to  repeal  section  82, 
and  must  apply  to  other  *cases  than  those  of  penalties  and  for-  r^oon 
feitures.  Section  107,  also,  requires  all  informations  to  be  in  the  ^ 
form  No.  1  of  the  Schedule,  which  is,  "  gives  us,  two  of  her  Majesty's 
justices  of  the  peace,^  &c.,  "to  understand,"  &c. 

Sir  J.  JerviSj  Attomey-Oeneral,  contrd..-^The  form  in  the  schedule 
must  be  read  distributively,  according  to  efich  partiqular  case ;  for  the 
107th  section  itself,  as  well  as  the  83d,  speaks  of  informations  before  a 
single  justice.     Stat.  8  G.  4,  c.  23,  s.  2,  authorizes  one  justice  to  receive 

(a)  Before  Lord  DimcAV,  C.  J.,  Pattbiok,  Colsrxdgx,  and  Wiohtmax,  Js. 
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the  original  information  in  all  cases  where  two  or  more  justices  are  to 
hear  and  determine.  Cfur.  adv.  vuU. 

Lord  DfiNBiAN,  C.  J.,  in  this  term  (January  SOth),  delivered  the  jndg- 
ment  of  the  Court. 

The  82d  section  of  the  act  in  question  does  not  necessarily  mean  that 
the  information  must  be  laid  before  two  justices,  but  only  that  it  must 
be  heard  before  two  justices.  The  83d  section  manifestly  shows  that  it 
may  be  laid  before  one  justice,  who  is  to  summon  the  party  to  appear. 
Section  107,  directing  the  information  to  be  in  the  form  given  in  the 
schedule,  speaks  of  laying  it  <«  before  any  justice  or  justices."  The 
form  in  Schedule  No.  1  is  in  its  terms  applicable  only  to  an  information 
before  two ;  but  it  may  be  considered  as  applying  also  to  informations 
laid  before  one  justice  only,  conformably  to  the  83d  section. 

Rule  absolute.(a) 

(a)  Bepoited  bj  H.  Darisoii,  Eaq^ 
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In  an  action  against  a  justice  for  reftising  to  take  bail  on  a  charge  of  miademeanor. 
Held,  that  defendanf  s  duty  in  this  respect  was  not  merely  ministerial,  and,  therefore,  that  the 
actioD  was  not  sustainable  without  proof  of  malice. 

Case.  The  declaration  charged  that  defendant,  before  the  commit- 
ting of  the  grievances,  &c.,  was  a  justice  of  the  peace  for  the  county  of 
Norfolk;  and  that  plaintiff  was,  on,  &c.,  committed  by  defendant,  so 
being  such  justice,  upon  a  charge  of  having  assaulted  a  constable  in 
the  execution  of  his  duty.  That  plaintiff,  after  his  committal,  to  wit, 
on  16th  February,  1846,  and  on  divers  other  days,  &c.,  by  means  of  one 
Martha  Riches,  applied  to  defendant,  so  being  such  justice,  &c.,  and 
offered  to  defendant,  so  being  such  justice,  security  of  good  and  suffi- 
cient persons,  to  wit,  &c.,  then  being  two  sufficient  bondsmen  in  that 
behalf  and  then  being  sufficient  persons  to  be  bound  and  to  be  bail,  and 
to  enter  into  sufficient  bonds  and  recognisances  in  that  behalf,  and  then 
being  ready  and  willing,  before  defendant,  so  being  such  justice,  &c.,  to 
offer,  and  who  did  offer,  themselves,  in  the  presence  of  defendant,  so 
being  such  justice,  to  be  bound  for  and  to  become  bail  for,  and  to  enter 
into  their  sufficient  bonds  and  recognisances  for,  the  appearance  of  the 
plaintiff,  to  take  his  trial  on  the  charge  aforesaid.  That,  although  it  was 
the  duty  of  defendant,  so  being  such  justice,  &c.,  to  have  accepted  and 
taken  such  security,  and  to  have  liberated  the  plaintiff,  nevertheless 
defendant,  so  being  such  justice,  &c.,  not  regarding  his  duty,  &c.,  but 
contriving,  &c.,  absolutely,  unlawfully,  and  nuxlidoiMly^  and  without 
*2411  ^^^^^^^'^  ^^  probable  ^cause  or  ground  whatsoever,  refused  to 
^  take  or  accept  the  security  so  offered  as  aforesaid,  or  any  other 
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secoritj  wbatsoever,  for  ihe  appearance  of  plaintiff  to  take  his  trial  on 
the  charge  aforesaid,  and  refhsed  to  liberate  plaintiff.   Whereby,  &c. 

Pleas.  1.  Not  Gniltj  (^^bj  statute").  Issue  thereon.  2.  Tender  of 
52.  as  amends.  Beplication :  that  the  amends  tendered  were  insufficient. 
Issue  thereon. 

Od  the  trial,  before  ALniRBON,  B.,  at  the  Norfolk  Summer  assizes 
1846,  it  appeared  that  the  defendant,  when  asked,  at  the  time  of  the 
plaintiff's  committal,  whether  he  would  take  bail,  declared  absolutely 
that  he  would  not ;  and  that,  some  days  after  the  committal,  when  bail 
was  actually  tendered,  he  refused  to  take  it,  and  did  not  assign  any 
reason  for  his  refusal.  The  jury  found  that  sufficient  bail  had  been 
tendered,  but  that  defendant  did  not  act  maliciously  in  his  refusal  to 
take  it.  The  learned  Judge  directed  the  verdict  to  be  entered  for  the 
plaintiff  on  the  first  issue ;  on  the  second  issue  the  verdict  was  found  for 
the  defendant. 

ffMaikjf^  on  behalf  of  the  plaintiff,  in  Michaelmas  term,  1846, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  learned 
Jndge  had  misdirected  the  jury  on  the  second  issue  with  respect  to  the 
measure  of  damages.  The  argument  on  this  point  is  not  reported,  as 
the  judgment  of  the  Court  was  that  the  first  count  was  not  sustainable 
without  proof  of  malice. 

In  Michaelmas  term  (November  19th),  1847,(a) 

BramweU  and  Fitzpatriek  showed  cause. — ^The  first  count  was  not 
sustained  without  proof  of  malice:  and,  "^if  so,  the  question. p^o^o 
whether  the  jury  were  misdirected  as  to  the  measure  of  damages  ^ 
becomes  immaterial.  The  defendant  had  a  discretion  to  refuse  bail. 
The  principal  statutes  regulating  the  duty  of  magistrates  in  taking  bail 
are:  Westm.  1  (8  Edw.  1,  c.  15),  commented  on  in  2d  Inst  p.  184, 
1 R.  3,  c.  8,  Ik  2  P.  &  M.  c.  18,  and  7  G.  4,  c.  64.  Some  of  these 
statutes  enlarge  and  others  restrain  the  power  of  magistrates  in  taking 
bail;  but  none  deprives  them  of  a  discretion  to  refuse  bail  in  cases  of 
misdemeanor.  In  8  Hawk.  P.  C.  p.  208,  B.  iii.,  c.  15,  s.  54,  7th  ed.,  it 
is  said :  <<  It  seems,  that  wherever  justices  of  peace  have  jurisdiction  of 
a  crime,  they  may  bail  the  person  indicted  before  them  of  such  crime, 
upon  such  circumstances  for  which  other  Courts  may  bail  the  person  so 
indicted  before  them."  On  behalf  of  the  plaintiff  reliance  may  be  placed 
on  sect.  13  of  the  same  chapter,  p.  189,  stating  that  the  offence  of 
denying  bail,  where  it  ought  to  be  granted,  «  seems  to  be  a  misdemean- 
or, not  only  by  the  statute,  but  also  by  the  common  law,  and  punish- 
able thereby  as  an  offence  against  the  liberty  of  the  subject,  not  only 
by  action  at  the  suit  of  the  party  wrongfully  imprisoned,  but  also  by 
indictment  at  the  suit  of  the  king."    But  this  doctrine,  which  treats  the 

(a)  Before  Lord  DimrAir,  C.  J.,  Colbbibgb,  Wiohtmait,  ani  Erli,  Js. 
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denial  of  bail  as  an  offence,  cannot  apply  to  a  denial  which  results  from 
indiscretion  or  ignorance  and  not  from  malice.  [GoLSBiDas,  J. — The 
doctrine  in  question  is  broadly  laid  down  in  Regina  v.  Badger,  4  Q.  B. 
468,  472  (E.  G.  L.  R.  vol.  45).]  It  must  be  taken  with  the  qualification 
now  suggested.  [Colbribqe,  J. — ^Lord  Hale  in  2  PL  C.  127,  says: 
<<  Regularly  in  all  offences  either  against  the  common  law  or  acts  of 
**2d^l  P&fli^™®°^9  ^^^^  *^^®  below  felony,  the   offender  is  bailable, 

^  unless  1.  He  hath  judgment.  2.  Or  that  by  some  particular  or 
special  act  of  parliament  bail  is  ousted ;"  and  the  word  «<  bailable"  in 
that  passage  is  construed  by  Sir  W.  Blackstone  in  his  Commentaries, 
vol.  iv.  p.  298,^as  signifying  that  the  party  bought  to  be  admitted  to 
bail."  Lord  Dbnman,  C.  J. — The  Master  of  the  Crown  office  mentions 
that,  in  a  celebrated  abduction  case,  in  which  the  Cheshire  magistrates 
refused  bail,  this  Court  was  of  opinion  that  they  were  bound  to  take*bail, 
as  the  offence  was  misdemeanor  only.  In  Marriot's  Case,  1  Salk.  104, 
the  defendant  was  bailed  <«  because  the  crime  was  only  a  great  misde- 
meanor."]   (Counsel  then  argued  the  question  of  misdirection.) 

O'MaUeyy  contrd,. — All  the  text  writers  agree  that  at  common  law 
bail  ought  to  be  taken  in  every  case  of  misdemeanor.  In  Regina  v. 
Badger,  4  Q.  B.  472  (E.  C.  L.  R.  vol.  45),  it  appears  from  the  judgment 
that  «<  neither  of  the  learned  counsel  who  opposed  the  rule"  (for  a  cri- 
minal information  against  justices  for  refusing  bail  on  a  charge  of  mis- 
demeanor) «  contended  that  a  magistrate  can  lawfully  reject  bail  at  his 
own  discretion,  or  is  at  liberty,  when  bail  is  offered,  to  enter  into  an 
investigation  as  to  the  character  or  opinions  of  such  bail,  provided  he  is 
satisfied  of  their  sufficiency ;"  and  the  course  thus  taken  in  argument  is 
sanctioned  by  the  Court.  [Lord  Denhan,  C.  J. — How  do  we  know  that 
the  defendant  was  satisfied  of  their  sufficiency  in  the  present  case  ?]  The 
plaintiff  cannot  show  this;  but  the  defendant  himself  showed  it  by  his 
*2441  ^®f^^*^  *^  ^^^  *^y  ^^^  •  ^^  ^®  rejected  *bail  for  insufficiency,  he 

^  was  bound  to  declare  his  reason,  so  that  the  plaintiff  might  have 
the  opportunity  of  providing  better  bail.  It  may  be  inferred  from  the 
dictum  of  Lord  Dbnman,  C.  J.,  in  Prickett  v.  Greatrex,  8  Q.  B.  1020, 
1029,  1030  (E.  C.  L.  R.  vol.  65),  that  bona  fides  would  be  no  defence 
in  this  case.  [Lord  Denhan,  C.  J. — That  was  trespass  for  imprison- 
ment under  a  bad  warrant  for  not  finding  sureties  of  the  peace.  Wight- 
man,  J. — In  Muriel  v.  Tracy,  6  Mod.  169,  an  action  on  the  case  against 
a  magistrate  for  refusing  bail.  Holt,  C.  J.,  said  that  the  magistrate 
«<  was  to  blame  for  his  ignorance,  but  there*'  was  <«  no  reason  to  find  him 
guilty. upon"  the  «  evidence."]  That  was  case  against  the  magistrate 
and  others  for  a  conspiracy ;  and  the  declaration  alleged  that  the  magis- 
trate refused  bail  «  ex  perstiasione'*  of  another  defendant ;  and  it  appears 
that  the  persuasicAi  alleged  was  not  that  a  bailable  offence  was  not  bail 
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able,  bat  that  a  non-bailable  ofFence^  a  highway  robbery,  had  been  com- 
mitted; so  that  the  question  whether  ignorance  would  be  an  excuse  for 
refusing  bail  for  a  bailable  offence  did  not  arise ;  and,  the  charge  against 
the  defendants  being  for  a  conspiracy,  the  excuse  of  ignorance  wa^pro« 
perly  admitted.  In  the  subsequent  case  of  Regina  v.  Tracy,  6  Mod. 
178,  179,  the  Court  held  that  it  is  <<  an  oifence  in  a  justice  of  peace  to 
refuse  bail  in  case  of  a  common  misdemeanor.  And  it  suffices  to  say 
in  the  indictment,  that  sufficient  bail  was  tendered;  without  saying,  that 
the  pariy  knew  them  to  be  sufficient."  The  bail  in  this  case  was  suffi- 
cient, according  to  the  finding  of  the  jury;  the  defendant  had  therefore 
a  purely  ministerial  duty  to  perform,  for  the  breach  of  which  this  action 
will  lie  without  malice.  *In  the  precedent  in  2  Chitty  on  Plead-  r^oAc 
ing,  p.  633,  7th  ed.,  there  is  no  averment  of  malice.  (He  then  ^ 
argued  the  question  of  misdirection.)  Oun.  adv.  vuU. 

Lord  DsKMAN,  C.  J.,  in  the  vacation  following  this  term  (February 
8th),  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  the  case  against  the  defendant,  a  magistrate  of 
the  county  of  Norfolk,  for  refusing  to  admit  the  plaintiff  to  bail.  The 
declaration  stated  that  the  plaintiff*  w^  charged  with  an  assault  upon  a 
constable  in  the  execution  of  his  duty ;  that  sufficient  bail  was  tendered ; 
but  the  defendant  absolutely,  unlawfully,  and  maliciously,  and  without 
reason  or  probable  cause  or  ground  whatsoever,  refused  to  accept  the 
security  offered,  or  any  other  security  whatsoever.  The  jury  on  the 
trial  negatived  malice^  but  found  a  verdict  for  the  plaintiff.  The  ques- 
tion therefore  is,  whether  the  declaration  is  good  without  the  allegation 
of  malice ;  for  the  effect  of  the  finding  is  to  strike  out  that  allegation. 
This  depends  upon  another  question,  whether  the  duty,  the  breach  of 
which  is  charged  in  this  declaration,  was  judicial  or  ministerial. 

The  statute  of  Westminster  (the  first),  8  Ed.  1,  c.  15,  provides  that, 
"if  any  withhold  prisoners  replevisable,  after  that  they  have  offered 
sufficient  surety,  he  shall  pay  a  grievous  amerciament  to  the  king." 
By  the  same  statute  the  offenders  declared  replevisable  are  defined,  and, 
amongst  others,  persons  accused  of  other  trespasses  (than  those  specially 
mentioned)  "  for  which  one  ought  not  to  lose  life  nor  member."  Some 
doubt  *may  have  existed  in  early  times  whether  this  definition  r^^Aa 
included  all  misdemeanors,  or  only  common  misdemeanors,  and,  ^ 
if  the  latter  only,  what  were  common  ^  but  for  many  years  the  received 
opinion  and  practice  has  been,  that  all  persons  accused  of  misdemeanor, 
whether  common  or  otherwise,  are  entitled  to  be  admitted  to  bail.  It 
is,  however,  somewhat  remarkable  that  the  legislature,  in  a  late  act  of 
parliament,  11  k  12  Vict.  c.  42,  s.  28,  has  drawn  a  distinction,  and  has 
given  authority  to  magistrates  to  admit  to  bail,  at  their  diseretion^  per- 
sons accused  of  certain  specified  misdemeanors  (among  which  is  this 
very  one  of  assaulting  a  peace  officer  in  the  execution  of  his  duty),  but 
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^as  directed  that  in  all  other  cases  of  misdemeanor  magistrates  shall 
admit  to  bail. 

Assaming,  however,  that  this  plaintiff  ^s  entitled  to  be  admitted  to 
bail,  what  was  the  nature  of  the  magistrate's  duty  who  was  called  upon 
so  to  admit  him  ?  Clearly  that  duty  was,  to  a  great  extent,  jndicial, 
namely,  in  respect  of  fixing  the  amount  of  bail,  and  of  determining  as 
to  the  ability  of  the  persons  tendered,  which  two  requisites  make  up 
the  sufficiency.  It  is,  however,  contended  that,  if  those  requisites  exist, 
the  act  of  admitting  to  bail  becomes  ministerial  only ;  that  this  declara- 
tion shows  those  requisites  to  have  existed ;  and  that  the  jury  have  so 
found ;  consequently,  that  nothing  remained  for  the  magistrate  to  do, 
but  to  admit  to  bail ;  and  that  his  duty  had  become  ministerial ;  that  he 
refused  to  perform  that  duty  without  reasonable  or  probable  cause,  and 
is  therefore  liable  to  an  action,  even  in  the  absence  of  malice,  just  as  an 
action  will  lie  against  a  sheriff  for  refusing  to  take  bail,  or  grant  reple- 
*9.±T\  ^^"'  ^^  against  a  magistrate  for  refusing  to  take  examinations 
^  *under  the  statute  of  Hue  and  cry; (a)  Green  and  the  Hundred 
of  Bucclechurches  Case,  1  Leon.  828  (where,  however,  the  point  was 
not  actually  determined).  In  Regina  v.  Tracy,  6  Mod.  179,  it  was  said 
by  the  Court  that  <<  It  is  an  offence  in  a  justice  of  peace  to  refuse  bail 
in  case  of  a  common  misdemeanor.  And  it  suffices  to  say  in  the  in- 
ilictment,  that  sufficient  bail  was  tendered;  without  saying  that  the 
party  knew  them  to  be  sufficient;"  and  upon  that  authority  principally 
it  is  that  the  plaintiff  contends  that  this  declaration  shows  that  the 
defendant's  judicial  duty  was  satisfied  and  at  an  end,  and  his  ministerial 
duty  only  remained  to  be  exercised. 

We  have  had  much  doubt  and  difficulty  in  coming  to  a  conclusion  upon 
this  point.  But,  upon  the  fullest  consideration,  we  are  of  opinion  that 
the  duty  of  the  magistrate  in  respect  to  admitting  to  bail  cannot  be 
thus  split  and  divided ;  that  it  is  essentially  a  judicial  duty,  involving 
inquiries  on  which  discretion  must  be  exercised,  and,  in  some  ca^es  of 
misdemeanor,  discretion  under  circumstances  of  much  nicety ;  and  that 
we  cannot  lay  down  a  rule  which  is  to  depend  upon  the  peculiar  facts  on 
each  case.  The  Droad  line  of  distinction  is  this :  that,  unless  the  duty 
of  the  magistr fte  is  simply  and  pur.ely  ministerial,  he  cannot  be  made 
liable  to  an  action  for  a  mistake  in  doing  or  omitting  to  do  anything  in 
execution  of  that  duty,  unless  he  can  be  fixed  with  malice,  which  in  this 
case  has  been  negatived  by  the  jury.  Rule  discharged.(i) 

(a)  27  Elii.  0. 13. 

(6)  The  Court  pronoonoed  Jndgment  that  there  should  be  a  role  absolato  for  entering  a  nonsuit; 
bat  no  cross  rule  had  been  aotoallj  obtained  on  the  defendant's  part 
Reported  by  H.  DaTison,  Bsq. 

A  justice  of  the  peace  is  not  answerable  in  a    by  him  in  his  judicial  capacity,  provided  he  had 
drU  suit  for  an  erroneous  judgment  rendered    jurisdiction:  Hoksomb  v.  Cornish,  8  Conn.  375; 
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Uttia  9.  Moore,  1  South.  74 1  Beld  «.  Hood,  3  direoUons  of  the  Mtof  Aswmblj  respeotiiig 

Nott  A  M'Cord,  16S.  eatraye,  in  which  he  acts  rather  as  a  ministerial 

To  make  a  magistrate  liable  in  a  elTil  action  than  a  judicial  officer,  though  he  may  err  from 

for  the  consequences  of  an  error  in  judgment,  mere  ignorance :    Armstrong  «.  Campbell,  3 

in  a  matter  over  which  he  had  jniisdicfion,  cor-  Brevard,  259.    Bo  it  lies  against  a  justice  who 

mption  must  appear  from  the  grossness  of  the  corruptly  refuses  to  take  the  security  required 

eireamstances,  or  be  proved  aliunde :  Peake  v.  to  be  given  on  the  prosecution  of  an  appeal, 

Cintiy,  3  M'Cord,  107 ;  Gregory  v.  Brown,  4  such  proceeding  being  of  a  ministerial  and  not 

Bibb,  28;  Lester  «.  Govemor,  12  Alabama,  a  judicial  character:   Tompkins  «.  Sands,  8 

6S4  Wend.  462;  Hardison  «.  Jordan,  Cameron  A 

Trespass  on  the  ease  lies  against  a  justice  of  Norwood,  464. 
the  pease  for  nagleoting  to  pursue  the  plain 
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An  order  of  filiation  purported  to  be  made  '<at  a  petty  scision,"  of  justices  for  the  county  of  L. 
**holden  in  and  for  the  petty  sessional  division  of  H.,  in  the  said  county,  at  H.  aforesaid,"  and 
neited  Uie  application  of  the  mother,  ''residing  at  N.  within  this  division,"  to  a  justice  "acting 
for  this  division,"  for  a  summons,  and  that  the  justice  issued  his  summons  "to  eppear  at  a 
petty  session  to  be  holden  on  this  day,  for  this  division,  in  which  the  said  justice  usuidly  acts." 
There  was,  in  the  county  of  L.,  a  petty  sessional  division  called  B.  within  which  petty  sessions 
veie  usually  held,  at  H.  among  other  places.  H.  was  within  B. ;  and  the  justices  who  made 
the  order  resided  in  H.,  and  had  been  long  used  to  act  for  townships  in  Uie  neighbourhood 
of  H.,  including  the  townships  of  K.  and  H.  But  no  petty  sessional  division  of  H.  had  been 
fonned  under  stat  9  G.  4,  e.  43,  or  6  A  7  W.  4,  c  12.    Held : 

1.  That  the  quarter  sessions,  on  appeal  against  the  order,  could  take  judicial  notice  of  the  petty 
eetrional  divisions  of  the  county. 

2.  That  the  order  was  bad,  as  shoi#ig  want  of  jurisdiction,  though  it  showed  that  the  party  sum- 
moned had  appeared ;  that,  upon  these  facts,  there  was  no  petty  sessional  division  of  H.  within 
the  meaning  of  stats.  7  A  8  Vict  o.  101,  s.  2,  and  8  A  9  Vict  e.  10,  s.  10;  and  the  order  could 
not  be  understood  as  describing  a  session  for  the  petty  sessional  division  of  B.,  holden  at  H. 

On  appeal  against  the  order  hereinafter  set  out,  the  sessions  confirmed 
the  order,  snbjeot  to  the  following  case. 

The  order  was  as  follows. 

«  Lancashire,  to  wit. — At  a  petty  session  of  Her  Majesty's  justices  of 
the  peace  for  the  county  of  Lancaster,  holden  in  and  for  the  petty  ses- 
sional division  of  Haslingden  in  the  said  county,  at  Haslingden  aforesaid, 
on  the  12th  day  of  December  1846,  before  us,  the  Rev.  William  Oray, 
clerk,  and  William  Turner,  Esq.,  two  of  Her  Majesty's  justices  of  the 
peace  for  the  said  county:  Whereas  one  Alice*  Ashwortb,  single  woman, 
residing  at  New  Hall  Hey  within  this  division,  being  with  child,  did,  on 
the  22d  day  of  October  in  the  year  of  our  Lord  1846,  make  application 
to  the  said  Rev.  William  Gray,  clerk,  one  of  Her  Majesty's  justices  of 
the  peace  acting  for  this  division,  for  a  summons  to  be  served  upon  one 
Henry  Whittles,  of,"  fcc,  «<  whom  she,  being  duly  sworn  before  the  said 
William  Gray,  upon  her  oath  stated  to  be  the  father  of  the  child  with 
which  she  was  then  pregnant ;  and  the  said  justice  thereupon  *is-  r^oAa 
Bned  his  summom  to  the  said  H.  W.,  to  appear  at  a  petty  session  ^ 
to  beholden  on  this  day,  for  this  division,  in  which  the  said  justice  usually 
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acts,  to  answer  her  complaint  touching  the  premises :  And  whereas  the 
said  A.  A.  hath  been  lately  delivered  of  a  bastard  child :  And  whereas, 
the  said  H.  W.  having  been  duly  served  with  the  said  summons,  and  now 
appearing  in  pursuance  t&ereof,  and  the  said  A.  A.  having  now  applied 
to  us,  the  justices  in  petty  session  assembled,  for  an  order  upon  the  said 
.H.  W.,  according  to  the  foitn  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  it  being  now  proved  to  us,  in  the  presence  and  hearing  of  the 
said  H.  W.,  that  the  said  child  was,  since  the  passing  of  an  act  passed, 
4;c.  (7  &  8  yict.  c.  101(a)),  that  is  to  say  on  the  12th  day  of  November 
in  the  year  of  our  Lord  1846,  born  a  bastard  of  the  body  of  the  said  A. 
A. ;  and  we,  having  in  the  presence  and  hearing  of  the  said  H.  W.,  heard 
the  evidence  of  such  woman  upon  oath,  and  such  other  evidence  upon 
oath  as  she  hath  produced,  and  having  also  heard  all  the  evidence  ten- 
dered on  behalf  of  the  said  H.  W.,  and  the  evidence  of  the  said  A.  A., 
the  mother  of  the  said  child,  having  been  corroborated  in  some  material 
particular  by  other  testimony  to  our  satisfaction,  do  hereby  adjudge  the 
said  H.  W.  to  be  the  putative  father  of  the  said  bastard  child;  and  having 
regard  to  all  the  circumstances  of  this  case,  we  do  now  hereby  order  that 
the  said  H.  W.  do  pay,"  4;c. 

<<  Given  under  our  hands  and  seals,  at  the  session  aforesaid. 

«<  William  Gray  (l.  s). 
«  William  Turner  (l.  s)," 
n^Qf-ryt  *0n  the  hearing  of  the  appeal,  the  counsel  for  the  appellant 
^  contended  that  the  order  was  bad,  because  it  purported  to  be  made 
at  a  petty  session  of  Her  Majesty's  justices  or  the  peace  for  the  county 
of  Lancaster,  holden  in  and  for  the  petty  sessional  division  of  Haslingden 
in  the  said  county ;  offering  to  prove  by  evidence  that  there  was  no 
petty  sessional  division  of  Haslingden  in  the  county  of  Lancaster.  He 
admitted  that  there  was  a  petty  sessional  division  of  the  county,  called 
the  division  of  Lower  Blackburn,  at  several  places  within  which  division 
sittings  of  the  justices,  as  petty  sessions,  had  been  for  some  time  past 
in  fact  held :  and  that  the  petty  session  holden  at  Haslingden,  at  which 
the  order  was  made,  was  one  of  such  petty  sessions.  But  no  petty  ses- 
sional division  of  Haslingden  had  been  ever  formed  under  the  provisions 
of  the  act  9  G.  4,  c.  43,(6)  or  of  the  act  of  6  W.  4,(c)  amending  the 
same. 

The  Court  of  Quarter  Sessions  adjudged  that  it  would  take  judicial 
notice  of  the  petty  sessional  divisions  of  the  said  county. 

It  was  then  agreed  and  admitted,  by  and  between  the  said  parties, 
appellant  and  respondent,  and  recognised  by  the  said  Court,  that  the 
said  William  Gray,  clerk,  and  William  Turner,  Esq.,  the  justices  afore- 

(a)  See  p.  252,  note  (d),  post. 

(5)  Stat  9  G.  4y  0. 43, "  for  the  better  regulation  of  diviaioni  in  the  Beveral  connties  of  Ea^and 
and  Wales." 

(o)  Stat  6  A  7  W.  4y  e.  12,  "  for  amending  an  act  of  the  ninth  year  of  the  reign  of  his  lata 
Ifi^esty  King  George  the  Fourth,  intituled  An  Aot  for  the  better  regulation/'  Ac. 


18  ADOLPHUS  k  ELLIS.    N.  S.  250 

—  -        -  m 

said,  were  respectively  in  the  commiBsion  of  the  peace  for  the  whole 
coaitty  of  LancMter,  and  were  reBpectively  residents  of  and  in  the  town- 
ship of  "^HasliDgden  in  the  said  county,  and  had,  before  then,  p^cncf 
been  long  used  and  accustomed  to  act,  and  then  usually  did  act,  '- 
as  such  justices  as  aforesaid,  for  divers  townships  in  the  said  county  in 
the  neighbourhood  of  the  town  of  Haslingden,  including,  amongst  such 
townships,  as  well  the  township  of  New  Hall  Hey  (a)  as  the  township 
and  town  of  Haslingden  aforesaid,  all  in  the  said  county  of  Lancaster. 

The  Court  of  Quarter  Sessions  ruled  and  determined  that,  as  one  of 
the  petty  sessional  divisions  of  the  county  of  Lancaster  is  usually  called 
the  division  of  Lower  Blackburn,  and  known  by  that  name,  and  as 
several  petty  sessions  of  the  peace  are  held  within  that  division,  one  of 
which  is  held  at  Haslingden,  it  therefore,  upon  reading  the  words  «<  a 
petty  session"  «<  holden  in  and  for  the  petty  sessional  division  of  Hading- 
den,"  understood  by  these  words  a  petty  session  holden  in  and  for  the 
petty  sessional  divison  of  Lower  Blackburn,  holden  at  Haslingden ;  and 
oTerruled  the  appellant's  objection ;  and,  after  hearing  evidence  in  sup- 
port of  and  against  the  said  order,  it  confirmed  the  same  with  costs, 
subject  to  a  case  for  the  opinion  of  this  Court,  whether,  under  the  cir- 
cnmstauces  above  stated,  the  Court  of  Quarter  Sessions  was  right  in 
overruling  the  objection. 

If  this  Court  should  be  of  opinion  that  the  Court  of  Quarter  Sessions 
was  right,  the  order  appealed  against  and  the  order  of  sessions  to  be 
confirmed :  if  of  opinion  that  the  Court  of  Quarter  Sessions  was  wrong, 
to  be  set  aside. 

In  last  Michaelmas  term,(i) 

*  Whigham  was  heard  in  support  of  the  order  of  sessions ;  and 
Cowling  J  contr^  The  course  of  the  argument  appears  fully  from 
the  judgment.  Cur,  adv.  vulU 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  no  magistrates  can  have  jurisdiction  origiiially  but  those 
who  act  for  that  petty  sessional  division  of  the  county  in  which  the 
woman  who  applies  for  the  summons  resides.  The  10th  section  of  stat. 
8  ft  9  Vict.  c.  10,(c)  says  that  a  <<  petty  sessional  division"  in  stat.  7  k 
8  Vict.  c.  101,(c2)  from  which  these  words  are  taken,  may  mean  two 
things :  either  <<  any  divmon**  t«  in  which  one  or  more  petty  sessions 
have  been  or  shall  be  usually  held,  or  any  division  for  the  holding  of 
special  sessions  formed  or  to  be  formed  under  the  provisions  of  "  stat.  9 

(a)  It  api>ean  to  hftre  been  auumed  that  New  Hall  Hej  wm  also  within  the  diTiaion  of  Lower 
Blaekbnrn. 

(6)  Kovember  15th,  1848.    Before  Lord  DBiiifAir,  0.  J.,  Colbridqk,  WiOHTMANy  and  Erlk,  Js. 

(e)  "An  act  to  make  certain  prorieions  for  proceedings  in  bastardy." 

{d)  "  An  act  for  the  farther  amendment  6f  the  laws  relating  to  the  poor  in  England ;"  which, 
hj  I.  2,  enacts  that  the  woman  may  apply  for  a  sammons  to  one  justice  ''  acting  for  the  petty 
Mssional  dirision  of  the  eonnty,  or  for  the  city/'  Ao.,  "  in  which  she  may  reside/'  which  Justice 
Bball  summon  the  man  to  appear  "at  a  petty  sesaion  to  be  holden"  ** for  the  petty  leasional  diTi* 
lion,  city,"  Ac,  "  in  which  such  justice  usually  acta." 


[*252 
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O.  4,  c.  48,  or  6  &  7  W.  4y  c.  12.  In  the  present  case,  the  order  sets 
forth  an  application  by  a  woman,  residing  at  New  Hall  fiej  within  the 
division  of  Haslingden,  to  a  magistrate  "  acting  for  this  division :"  and, 
in  the  caption,  the  order  is  stated  to  be  made  « at  a  petty  session*' 
<<  holden  in  and  for  the  petty  sessional  division  of  Haslingden"  Upon 
appeal,  it  was  objected  that  there  was  no  snch  petty  sessional  division, 
and  consequently  that  the  order  was,  on  the  face  of  it,  made  without 
jurisdiction. 

^^.A-i  *The  Court  of  Quarter  Sessions  properly  held  that  they  would 
^  not  require,  or  indeed  receive,  evidence  as  to  the  petty  sessional 
divisions  of  their  county,  but  would  take  judicial  notice  of  them.  Then, 
as  to  this,  and  as  to  the  fact  of  the  limits  within  which  the  justices 
making  the  order  resided  and  acted,  upon  the  agreement  of  the  parties 
and  the  recognition  of  the  sessions  it  was  taken,  and  is  to  be  taken  by 
us  now,  that  the  justices  were  residents  in  the  township  of  Haslingden ; 
that  they  usually  acted  for  divers  townships  in  its  neighbourhood,  m- 
cluding,  as  well  New  Hall  Hey  as  the  town  of  Haslingden  itself;  that 
there  is  a  petty  sessional  division  called  the  Lower  Blackburn  Division, 
within  which  several  petty  sessions  are  held,  and  one  of  them  at  Has- 
Hngden. 

Upon  these  facts,  the  sessions  have  not  found  that  there  is  a  petty         j 
sessional  division  of  Haslingden.     On  the  contrary,  they  may  be  said         | 
to  find  that  Haslingden  and  its  neighbourhood  are  within  the  ambit  and         * 
form  part  of  another  recognised  petty  sessional  division.    But  they  have 
determined  that,  by  the  words  (<a  petty  session"  «  holden  in  and  for  the 
petty  sessional  division  of  Haslingden,"  they  understood  a  petty  session 
holden  in  and  for  the  petty  sessional  division  of  Lower  Blackburn, 
holden  at  Haslingden.     On  this  ground  alone  they  confirmed  the  order, 
and  say  that,  if  they  were  wrong,  the  order  is  to  be  set  aside. 

It  was  hardly  contended  on  the  argument  that  this  mode  of  supporting 
the  order  could  be  maintained.  Jurisdiction  must  appear  on  the  face  of 
♦Q'wll  ^^  order,(a)  '^'not  so  much  for  the  satisfaction  of  the  Superior 
^  Court  before  which  it  may  be  brought,  but  that  the  party  who 
is  to  be  affected  by  it  may  see  on  the  face  of  the  document  that  it  is 
one  which  he  is  bound  to  obey.  And,  however  technical  and  beside  the 
merits  an  objection  of  this  sort  may  seem  in  any  particular  instance,  the 
principle  is  important ;  and  the  principle  cannot  be  maintained  with  the 
steadiness  which  is  essential  to  its  working  usefully,  if  we  are  to  be 
moved  to  strain  the  law  and  seek  to  evade  it,  with  a  view  to  give  effect 
to  what  we  deem  the  justice  of  any  particular  case.  On  this  short  ground 
alone  the  rule  might  well  be  made  absolute. 

But,  further  than  this,  we  cannot  agree  that  in  any  sense,  the  loosest 

(a)  Wkighxm  suggeitod  that  the  defect  wu  cored  by  the  appearance  of  the  party;  and  he 
nfenred  to  Begina  «.  Clarke,  6  Q.  B.  349  (E.  C.  L.  B.  toL  51). 
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that  can  be  given,  do  these  facts  warrant  us  in  holding  that  any  petty 
Bessional  division  of  Haslingden  existed.  The  fallacy  on  which  the  argu- 
ment rested  lies  in  confounding  the  holding  of  a  petty  session  with  the 
existence  of  a  petty  sessional  division.  Wherever  two  magistrates  meet 
within  the  limits  and  by  virtue  of  their  commission,  and  transact  such 
business  as  they  are  competent  to  transact  there,  they  hold  a  petty 
session,  if  it  be  not  a  general,  quarter,  or  special  8ession.(a)  But  the 
place  in  which  they  so  meet,  if  they  meet  there  ever  so  many  times, 
does  not  thereby  become  a  petty  sessional  division ;  nor  by  any  act  or 
acts  of  their  own  can  they  make  it  so,  if  such  place  be  clearly  within 
the  ambit,  and  parcel,  of  a  division  already  recognised.  To  this  point 
the  language  of  Baylbt,  J.,  in  Bex  v.  The  Justices  of  Devon,  1  B.  & 
Aid.  588,  592,(i)  is  very  ^important.  There  it  appeared  that  r^coep 
tvo  magistrates,  without  the  assent  or  knowledge  of  the  other  *- 
magistrates  of  an  existing  division,  attempted  to  create  a  smaller  one 
irithin  it ;  and  they  had  gone  on  holding  sessions  there  for  five  or  six 
years.  Baylet,  J.,  said :  <«  The  body  of  magistrates  in  a  large  division 
cannot  be  subdivided  in  the  way  stated.  The  subdivision  should  at  least 
be  made  by  the  consent  of  the  whole  body  at  their  petty  sessions.  For 
if  these  two  magistrates  may  thus  subdivide  themselves,  any  other  two 
might  do  the  same,  and  so  the  whole  division  might  be  separated  into 
small  districts,  and  great  inconveniences  might  be  produced."  This  was 
said  before  the  passing  of  stat.  9  0. 4,  c.  48:  and  the  argument  is  much 
stronger  since  the  passing  of  that  act ;  for  that  act  provides  a  regular 
mode  by  which  new  divisions  may  be  made,  within  which  (by  sect.  6) 
^<all  matters  and  things  which  by  law  are  now  or  hereafter  may  be  re- 
quired to  be,  or  which  now  are,  usually , transacted  or  determined  within 
the  division  within  which  the  same  shall  have  arisen,  or  the  parties 
therein  concerned  inhabit  or  exercise  their  trade  or  calling,  and  by  or 
before  one^  twoj  or  more  Justices  of  the  peace  dwelling  or  usually  acting 
within  the  same,  shall  be  transacted  and  determined.*'  These  words 
cannot  be  limited  in  their  construction  to  the  formation  of  merely  special 
Bessional  divisions :  and  they  certainly  i^e  not  so  limited  in  practice. 

If  we  are  to  look  to  the  policy  of  the  thing,  few  things  can  be  more 
mischievous  than  to  encourage  the  unauthorized  formation  of  petty  ses- 
sional divisions,  to  be  attended  by  a  small  number  of  magistrates.  But, 
as  regards  the  case  in  hand,  there  seems  no  evidence  that  such  a  thing 
has  been  thought  of  or  attempted.  The  '^'two  justices  clearly  r^co/;^ 
thought  themselves  acting  in  and  for  the  larger  and  recognised  ^ 
division  :  they  had  a  right  to  hold  their  session  for  that  division  where 
they  have  held  it :  but  they  have,  or  their  clerk  has,  made  in  the  par- 
ticular instance  a  mistake  in  the  name  of  the  division.     When  the 

(a)  B««peeting  the  origin  of  pottj  sewioM,  Whigkam  refwrod  to  2  Areh.  Jnst.  P.  p.  464, 
4Uied. 

{h)  The  qaestion  aroM  upon  an  appointment  of  an  examiner  of  weighte  and  measnrea,  under 
Mat  37  0.3,  ©.148,8.1. 

0 


256  REGINA  v.  WHITTLES.    H.  T.  1849. 

bastardy  acts  speak  of  a  division  within  which  a  person  dwells,  or  a 
magistrate  usually  acts,  they  clearly  speak  of  a  district  with  some  known 
limits :  but  who  can  say  that  here  there  is  any  division  of  Haslingden 
with  any  such  limits  ?  It  is  clear  that  Haslingden  is  but  a  place  within 
another  division,  having  limits,  in  which  division  petty  sessions  for  that 
whole  division  are  held  at  more  than  one  place,  Haslingden  being  one 
of  those  places. 

This  rule  therefore  must  be  absolute. 

Order  of  sessions  quashed. 


*257]       •        *BOOSET  w.  DAVIDSON.    Jan.  81. 

A  foreigner,  though  resident  abroad,  may  have  eopyright  in  this  oonntiy,  if  the  first  pnUieft- 
tion  is  in  this  country. 

On  the  trial  of  an  action  for  piracy  of  musical  copyright,  a  piece  of  music  having  been  shomi 
to  a  witness  skilled  in  music,  he  was  asked,  for  the  purpose  of  proving  that  it  was  not  fint 
published  in  England,  whether  he  had  not  seen  printed  copies  of  it  for  sale  in  a  shop  at  Milan 
at  a  given  date  sixteen  years  before  the  trial.  Held,  that  the  question  was  irregular,  as  refer- 
ring to  the  contents  of  a  document  not  produced  or  accounted  for. 

Held,  also,  that  a  statement  by  the  same  witness,  that  he  had  heard  the  music  produced  in 
Court  sung  by  persons  in  private  society  with  printed  music  before  them,  as  if  singing  there- 
from, was  not  evidence  that  the  music  so  printed  was  the  same  as  the  music  in  Court 

Case  for  infringement  of  copyright  in  five  musical  compositions, 
being  airs  from  the  opera  of  <<  La  Sonnambula/'  viz.  <«  Prendi  Tanel/' 
<* Vi  rawiso,"  "Ah!  non  giunge,"  "Tutto  h  sciolto,"  and  "Tutto  i 
gioja/'  alleged  to  have  been  first  printed  and  published  in  England. 

The  material  pleas  were.  Not  guilty,  and  pleas  traversing,  respect- 
ively, the  plaintiff's  alleged  copyright,  and  the  alleged  first  publication 
in  England.     Issues  thereon. 

On  the  trial,  before  Erlb,  J.,  at  the  Middlesex  sittings  in  Trinity 
vacation,  1847,  the  plaintiff  gave  primft  facie  evidence  of  his  copyright, 
by  entries  made  in  the  registry  book  of  the  Stationers'  Company  (stat. 
5  &  6  Vict.  c.  45,  8. 11).  He  then  proved  that  the  music  had  been  origi- 
nally entered  at  the  office  of  the  Stationers'  Company  on  the  10th  June, 
1831,  at  the  time  of  the  first  publication  in  this  country,  and  that  copies 
of  it  had  been  deposited  on  the  same  day  in  the  library  of  the  British 
Museum.  These  copies,  which  were  produced,  appeared  from  the  evi- 
dence to  have  been  engraved  by  foreigners,  and  purported  on  the  title 
page  to  be  "  published  for  the  proprietors  by  T.  Boosey  k  Co.,  28  Holies 
Street,  Oxford  Street.  Milan  by  John  Ricordi.  Paris  by  Launer."  The 
infringement  was  then  admitted.  In  support  of  his  plea  that  the  music  was 
if^rcn  ^^^ ^^  published  in  England,  the  defendant  called  ^Signer  Grippa, 
^  who  was  prompter  to  the  Carcano  theatre  at  Milan  in  1831.  He 
stated  that  the  opera  of  <«La  Sonnambula'*  was  composed  in  1831  bj 
Bellini,  a  foreigner  and  then  resident  at  Milan ;  that  it  was  represented 
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at  the  Carcano  in  the  early  part  of  that  year;  that  the  witness  prompted 
from  the  manuscript  score,  the  performers  also  having  their  parts  in 
manuscript ;  that  the  opera  was  very  popular  at  Milan,  and  that  it  was 
usual  to  publish  a  popular  opera  shortly  after  its  first  representation  on 
the  stage ;  that  he  had  heard  the  five  airs,  the  subject  of  this  action, 
sung  by  persons  in  private  society  at  the  piano  forte,  with  printed  music 
before  them,  and  as  if  singing  therefrom,  previously  to  June,  1831 ;  and 
he  mentioned  a  Madame  Conti  as  one  of  the  persons  at  whose  house  he 
had  80  heard  the  music.  He  was  then  asked  whether,  at  the  same  pe- 
riod, he  had  seen  printed  copies  of  these  airs  for  sale  in  Ricordi's  shop 
at  Milan.  The  counsel  for  the  plaintiff  then  interposed,  and  asked  thp 
iritness  whether  he  could  say  that  he  had  seen  the  identical  copies  then 
in  court  at  Ricordi's  shop,  and,  on  the  witness  answering  that  he  could 
not,  objected  to  the  question  about  to  be  put  on  the  other  side,  as  refer- 
ring to  the  contents  of  a  printed  instrument  not  produced  or  accounted 
for.  The  learned  Judge  held  the  objection  valid.  Ricordi  himself  and 
his  principal  assistant  in  his  business  at  Milan  were  in  court,  but  were 
not  called  as  witnesses.  The  learned  Judge  held,  also,  that  there  was 
no  evidence  for  the  jury  of  any  publication  prior  to  the  publication  relied 
upon  by  the  plaintiff  in  London,  in  June,  1831. 

For  the  defendant  it  was  objected  that  Bellini,  being  a  foreigner  resi- 
dent abroad,  could  neither  have  the  copyright,  himself  in  England  nor 
assign  it  to  the  plaintiff;  *that,  even  if  Bellini  himself  had  such  ^4.250 
copyright,  the  assignment  was  invalid^  inasmuch  as  it  appeared  ^ 
to  be  a  partial  assignment  for  England  only,(a)  and  so  was  a  mere 
license.  The  learned  Judge  directed  a  verdict  for  the  plaintiff,  and 
gave  leave  to  move  to  enter  a  verdict  for  the  defendant  upon  the  issue 
as  to  the  plaintiff's  copyright. 

Shee^  Serjt.,  in  Michaelmas  term,  1847,  obtained  a  rule  nisi  accord- 
ingly, and  also  for  a  new  trial  on  the  ground  that  there  was  evidence  for 
the  jury  of  the  publication  before  June,  1881;  and  that  the  question 
whether  the  witness  Grippa  had  seen  printed  copies  for  sale  at  Milan 
oaght  to  have  been  allowed. 

In  Trinity  term,  1848,(6) 

BifUsj  Serjt.,  BovtU^  and  Henniher  showed  cause. — The  only  real 
question  is,  whether  an  alien  friend,  resident  abroad,  is  not^entitled  to 
copyright  in  this  country,  where  the  first  publication  is  in  this  country. 
If  he  has  such  copyright,  he  may  of  course  assign  it.  No  question 
(rises  in  this  case,  whether  an  author  can  assign  a  partial  copyright 
limited  to  any  particular  country ;  for  there  was  no  evidence  that  the 
plaintiff's  copyright  was  so  limited.  All  kinds  of  property,  except  real 
property,  may  be  enjoyed  in  this  country  by  an  alien  friend  as  well  as 

(a)  This  was  not  prored,  And  seems  to  hftre  been  inferred  merely  from  the  title  page  of  thu 
copies  produced  from  the  British  MuseaoL 

(6)  May  27th  and  June  5th.  Before  Pattksov,  Colbridok,  and  Erlb,  Js.  Lord  DsifMAir^ 
C.  i^  was  not  present  during  the  argument  on  either  day. 
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by  a  native  subject.  It  is  unnecessary  to  refer  to  the  principles  ot 
which  the  law  of  copyright  is  founded.  It  is  su£Scient  that  there  is  no 
express  law  to  disentitle  a  foreigner  to  the  particular  species  of  property 
i^qaffi  ^^^^^^  copyright.  The  plaintiff's  primfi  facie  ^title,  established 
■^  by  the  registry  book  of  the  Stationers'  Company  under  sect.  11 
of  Stat.  5  &  6  Vict.  c.  45,  was  not  rebutted  by  the  circumstance  that 
Bellini  was  a  foreigner  resident  abroad.  There  is  no  authority  against 
the  plaintiff;  and  D'Almaine  v.  Boosey,  1  Y.  &  Ool.  (Exch.  in  Eq.) 
288,  Bentley  v.  Foster,  10  Sim.  329,  and  Cocks  v.  Purday,  5  Com.  B. 
860  (E.  C.  L.  R.  vol.  57),  are  express  authorities,  that  a  foreigner  is  within 
the  protection  of  the  English  statutes  relating  to  copyright.  Chappell 
V.  Purday,  14  M.  &  W.  303,t  is  not  in  point ;  for  in  that  case  the  pub- 
lication in  England  was  not  the  first  publication. 

The  question  put  with  respect  to  the  printed  copies  of  music  in 
Ricordi's  shop  was  clearly  irregular.  «<  Oral  evidence  cannot  be  sub- 
stituted for  any  instrument  in  writing,  the  existence  of  which  is  disputed 
and  is  material  to  the  issue  between  parties ;"  1  Phillipps  on  Evid.  441 
(8th  ed.)(a)  In  this  case  there  was  a  direct  issue  as  to  priority  of  publi- 
cation ;  the  very  contents,  therefore,  of  the  printed  music  referred  to  in 
Ricordi's  shop  were  involved  in  the  issue.  In  ordinary  cases  a  written  no- 
tice may  be  proved  by  duplicate;  but  in  Robinson  t^.  Brown,  3  Com.  B.  754 
(E.  C.  L.  R.  vol.  54),  where  there  was  an  issue  whether  a  surety  to  a  bond 
had  received  notice  of  default  by  the  principal  obligor,  it  was  held  that  the 
original  notice  must  be  produced,  or  its  absence  accounted  for.  In  that 
case  Regina  v.  Fenton(i)  is  cited,  where,  on  an  indictment  for  stealing 
a  coat  contained  in  a  paper  parcel,  it  was  held  that  the  prosecutor  was 
not  entitled  to  give  parol  evidence  as  to  the  direction  on  the  parcel. 
^^({M  [Coleridge,  J. — Could  not  a  witness  be  asked  ^whether  he  had 
^  seen  a  copy  of  Milton's  Paradise  Lost,  in  a  shop,  unless  the  ab- 
sence of  the  identical  copy  were  first  accounted  for?]  Probably  the 
object  of  such  a  question  would  be  to  ascertain  whether  the  book  was 
there,  assuming  the  contents  to  be  the  same  with  any  other  copy  of  the 
book :  but,  if  anything  turned  on  the  identity  of  its  contents  with  those 
of  any  other  copy,  the  question  could  not  be  put.  And  the  case  of  well 
known  books  is  difierent  from  this.  In  the  present  case  the  exact  corres- 
pondence of  words  and  notes  was  material.  [Coleridge,  J. — The  rule  as 
to  the  admissibility  of  secondary  evidence  does  not  appear  to  be  inflexible; 
Rex  V.  Hunt,  3  B.  &  Aid.  566  (E.  C.  L.  R.  vol.  5) ;  but  seems  to  be  relaxed 
where  the  instrument  cannot  be  produced  without  gceat  inconvenience.] 
The  decision  there  is  put  on  the  ground  that  the  inscriptions  on  the  ban- 
ners exhibited  at  a  public  meeting  had  rather  the  character  of  speeches 
than  of  writings.  The  impossibility  or  inconvenience  of  producing  the 
original  must  at  all  events  be  shown.  In  the  present  case  Ricordi  him- 
self and  his  principal  assistant  were  in  Court,  and  were  not  called. 

(a)  See  alio  9th  ecL  1  PhUlippa  on  Brid.  422. 

(6)  Bury  AnUes,  1S4S,  before  Pabsi,  B.    8  Oom.  B.  760  (B.  0.  L.  R.  toL  M). 
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[CoLBBiBGBy  J. — Suppose  it  became  neccBsarj  to  show  that  a  particular 
newspaper  containing  a  libel  had  a  very  large  circulation :  could  not  one 
copy  be  shown  to  a  witness,  and  the  question  then  be  asked,  Whether  he 
had  not  seen  many  copies  ?]  Such  a  question  appears  never  to  have  stood 
the  test  of  objection,  probably  because  the  fact  can  always,  in  effect,  be 
got  at  legitimately ;  but  it  is  difficult  to  understand  on  what  principle 
snch  a  question  could  be  allowed.  In  Williams  v.  Stoughton,  2  Stark. 
N.  P.  Ca.  292,  the  action  was  on  an  agreement  '^'contained  in  a  r-Mao 
printed  boarding-school  prospectus;  and  it  was  held  that  the  ^ 
plaintiff  could  not  prove  his  case  by  another  printed  copy,  but  must  call 
for  the  identical  copy  delivered  to  the  defendant  The  question  in  this  , 
case  was  properly*  rejected.  The  other  facts  stated  at  the  trial  did  not 
amount  to  evidence  for  the  jury  of  prior  publication.  Even  if  the  music 
bad  been  engraved  abroad,  that  would  not  be  such  evidence. 

Sheey  Serjt.,  and  Oromptonj  contrft. — In  Millar  v.  Taylor,  4  Burr» 
2303,  it  was  decided  that  the  common  law  copyright  was  taken  away  by 
Stat  8  Anne,  c.  19 ;  and  in  Chappell  v.  Purday,  14  M.  &  W.  808,  S16,t 
it  was  held  that  «<no  such  right  exists  in  a  foreigner  at  the  common 
law,  but  that  it  is  the  creature  of  the  municipal  law  of  each  country^ 
and  that  in  England  it  is  altogether  governed  by  the  statutes  which 
have  been  passed  to  create  and  regulate  it."  The  question  then  is^ 
whether  the  statutes  for  the  regulation  of  copyright  have  conferred  on 
a  foreigner  resident  abroad  the  privilege  of  copyright  in  this  country. 
The  special  verdict  in  Millar  v.  Taylor,  4  Burr.  2808,  2306,  found  that 
Thomson,  the  author  of  The  Seasons,  was  <<a  natural  bom  subject^ 
resident  in  that  part  of  Ghreat  Britain  called  England ;"  and  Willes,. 
J.,  recites  this  part  of  the  finding,  in  the  outset  of  his  judgment,(a) 
adding,  « therefore  this  case  has  nothing  to  do  with  foreign  books ;  which 
stand  on  a  very  different  footing."  In  dementi  v.  Walker,  2  B.  &  G.  861^ 
867  (K  C.  L.  R.  vol.  9),  Baylet,  J.,  in  delivering  the  judgment  of  the 
Court,  laid  it  down  that  <«^the  British  legislature,"  in  the  st.  8  Ann,  c.  19, 
^t^mnst  be  supposed  to  have  legislated  with  a  view  to  British  in-  t^iaaq 
terests  and  the  advancement  of  British  learning."  This  point  ^ 
^raa  net  fully  considered  in  the  case  of  D'Almaine  v.  Boosey,  1  T.  Jt 
Cdl.  (Ezch.  in  Eq.)  288,  before  Lord  Abingsb,  which  was  cited  for  the 
plaintiff,  or  in  the  subsequent  case  of  Chappell  v.  Purday,  4  Y.  &  Coll. 
(Exch.  in  Eq.)  485,  decided  also  by  Lord  Abingbr  ;  and  no  reason  is 
^gned  for  his  opinion,  except  that  in  the  first  of  these  cases  he  refers  to 
Bach  t;.  Longman,  2  Cowp.  628,  as  having  determined  the  question.  But  in 
Bach  V.  Longman  it  is  clear,  and  the  fact  is  so  taken  by  Ldf  Abinger  in  his 
reference  to  the  case,  that  Bach  was  resident  in  this  country.  Cocks  v. 
Purday,  5  Com.  B.  860  (E.  C.  L.  R.  vol.  57),  is,  to  some  extent,  an  autho- 
rity for  the  plaintiff:  but  Chappell  v.  Purday,  14  M.  &;  W.  808, f  where 
the  whole  question  was  gone  into,  is  directly  in  favour  of  the  defendant : 

(o)  4  Burr.  2310. 

VOL.  xni.— 21  0  2 
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and  it  is  difficult  to  understand  to  what  purpose  stat.  1  &;  2  Vict.  c.  59, 
for  securing  to  authors  the  benefit  of  international  copyright,  was  passed, 
if  the  copyright  of  foreigners  was  previously  under  the  protection  of  • 
our  municipal  law.(a)  Another  objection  to  the  plaintiff's  case  was  tkst 
copyright  cannot  be  given  piecemeal,  one  portion  for  England,  and 
another  for  France  or  Italy. 

Then,  as  to  the  rejection  of  evidence.  Copyright  is  given  by  the 
Legislature  to  the  author  and  his  assigns.  The  plaintiff  did  not  show 
that  he  was  assignee  of  the  author ;  nor  did  he  derive  title  in  any  way. 
He  relied  merely  upon  the  prim&  facie  evidence  furnished  by  the  entry 
*9(W}  ^^  Stationers'  Hall.     Any  stranger  to  *the  title  who  had  heard 

^  the  music  at  Milan,  and  reduced  it  to  print,  might,  by  running 
first  into  Stationers'  Hall,  have  set  up  the  same  kind  of  title,  and  ha?e 
treated  any  one  who  afterwards  published  in  this  country  as  a  wrong- 
doer. Under  these  circumstances,  the  defendant  endeavoured  to  show 
a  prior  publication  in  Milan.  It  could  not  be  denied  that  the  music  had 
been  published  at  Milan  sooner  or  later ;  the  only  question  was  as  to  the 
time  of  such  publication.  The  question  put  to  the  witness  related  to 
the  time  when  printed  copies  of  the  music  were  seen  in  Bicordi*8  shop. 
It  was  said  the  identical  copies  should  have  been  produced  or  accounted 
for,  because  it  was  not  absolutely  impossible  to  produce  or  account  for 
them.  But  there  are  many  instances  in  which  the  rule  as  to  the  pro- 
duction of  written  instruments  is  relaxed,  though  the  production  is  not 
impossible.  The  principle  of  the  rule  is  to  prevent  the  fraudulent  with- 
holding of  the  best  evidence.  In  many  cases  the  rule  is  dispensed  with 
to  avoid  inconvenience.  In  Mortimer  v.  M'Callan,  6  M.  &  W.  58,t  it  was 
held  that  a  witness  might  prove  that  the  defendant's  signature  to  an  accept- 
ance of  stock  was  in  the  books  of  the  Bank  of  England,  because  it  was  in- 
convenient to  produce  them ;  and  there  are  many  such  instances  with  respc  et 
to  public  books.  In  Bex  v.  Hunt,  3  B.  &  Aid.  666  (E.  C.  L.  B.  toI.  6),  it 
was  not  shown  to  be  impossible  to  produce  the  b^inners ;  nor  was  their  non- 
production  explained.  Inconvenience,  arising  from  the  difficulty  of 
ascertaining  what  had  becomaof  the  banners,  and  then  of  deducing  pos- 
^o/jc-i  session  from  hand  to  hand,  is  the  ground  of  that  decision.    The 

J  *true  rule  is  laid  down  thus  in  BuUer's  N.  P.  293 :  «  The  first 
general  rule  is,  that  you  must  give  the  best  evidence  that  the  nature  of 
the  thing  is  capable  of :  the  true  meaning  of  this  rule  is,  that  no  such 
evidence  shall  be  brought,  that  ex  naturd  ret  supposes  still  a  greater 
evidence  behind  in  the  parties  possession  or  power.  On  the  trial  of  a 
pedigree  case  ft  is  inconvenient  to  produce  a  tombstone,  but  it  is  not 
.impossible ;  there  is  a  tombstone  now  lying  on  the  floor  of  the  House 
of  Lords  as  evidence  in  such  a  case.  To  prove  publication  \»f  a  news- 
paper, it  is  not  necessary  to  produce  a  copy  which  has  been  actually 
published ;  Bex  v,  Pearce,  1  Peake's  N.  P.  Ca.  76.     The  circumstances 

(a)  The  stafcute  applies  to  booke  flnt  pabliahed  in  foreign  countries. 
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under  which  secondary  evidence  may  be  let  in,  vary  according  to  the  subject- 
matter  ;  Brewster  v.  Sewell,  3  B.  &  Aid.  296  (E.  C.  L.  R.  vol.  6).(a)  The 
whole  circumstances  of  this  case  accounted  for  the  absence  of  the  primary 
evideDce ;  the  copies  in  question  had  been  last  seen  sixteen  years  ago, 
in  ft  country  beyond  the  jurisdiction  of  the  Court ;  they  might  all  have 
been  sold ;  how  were  they  to  be  traced  from  hand  to  band  ?  Very  slight 
eridence  ought  to  have  sufficed  to  lay  the  foundation  for  secondary  evi- 
dence in  such  a  case.  And  very  slight  proof,  where  the  music  was  the 
work  of  a  foreign  composer  at  Milan,  had  been  engraved  by  foreigners, 
had  been  performed  at  the  Garcano,  and  had  been  generally  circulated 
in  society  before  June,  1831,  ought  to  have  been  allowed  as  evidence  of 
the  prior  publication.  [Erle,  J. — Ricordi  might  have  been  called  either 
to  produce  the  early  copies  or  to  depose  to  their  sale ;  and  Madame  r^nof* 
Conti  *might  have  furnished  evidence  with  respect  to  the  copies  ^ 
used  at  her  house.]  ^  Our.  adv.  vutt. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  action  for  infringing  the  plaintiff's  copyright  in  five  musical 
pieces,  being  parts  of  the  opera  La  Sonnambula,  by  Bellini,  a  question 
was  argued,  whether  there  is  copyright  in  this  country  for  the  works  of 
a  foreigner  published  here  without  having  been  before  published  abroad : 
and  we  decide  that  question  in  favour  of  the  plaintiff,  in  accordance  with 
the  judgment  pronounced,  since  this  argument,  in  the  Common  Pleas  in 
Cocks  V.  Purday,  6  Com.  B.  860  (E.  C.  L.  R.  vol.  57).(J) 

It  was  further  objected,  that  there  should  be  a  new  trial  for  the  rejec- 
tion of  the  statement  by  a  witness  that  he  had  seen  in  print  in  Milan 
many  parts  of  the  Sonnambula  before  the  10th  of  June,  1831 ;  but, 
inasmach  as  the  proposed  evidence  is  a  statement  of  the  contents  of  a 
written  instrument  without  accounting  for  its  non-production,  this  objec- 
tion fails. 

It  was  lastly  contended  that  the  statement  by  the  witness  of  his  hav- 
ing heard,  before  the  10th  June,  1831,  persons  in  society  sing  parts  of 
the  opera  in  question  at  a  piano  with  printed  music  before  them,  as  if 
performing  therefrom,  was  some  evidence  of  a  publication  of  that  opera, 
and  that,  therefore,  the  Judge  was  wrong  in  withdrawing  from  the  jury 
the  question  of  a  prior  publication  abroad.  But  it  appears  to  us  that 
this  objection  also  fails,  and  that  the  same  answer  applies. 

*By  Stat.  5  &  6  Vict.  c.  45,  s.  11,  registration  is  prim&  facie  r^n/iiT 
evidence  of  copyright ;  and  by  sect.  16  the  defendant  who  means  ^ 
to  set  up  a  prior  publication  must  give  a  notice  stating  when  and  by  whom 
Bnch  publication  was  made.  And,  the  plaintiff  having  relied  upon  the 
registration  and  the  production  of  the  five  pieces  registered,  the  defend- 
ant had  to  prove  a  prior  publication ;  and  he  accordingly  endeavoured  to 
show  that  the  printed  opera  had  been  publicly  sold.     The  obvious  course 

(a)  And  fee  Freeman  v.  Arkell,  2  B.  A  C.  494  (E.  0.  L.  R,  toI.  9). 
(6)  doeka  v.  PardAj  wm  decided  May  12th,  1S48. 
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for  doing  this  would  be  to  call  the  tradesmen  who  had  sold,  or  a  customer 
who  had  bought,  the  work  in  question  in  a  course  of  public  sale.  In 
either  case  the  identity  of  the  work  so  sold  with  the  work  in  question  . 
should  by  law  be  made  apparent,  either  by  the  production  of  the  work, 
so  that  the  contents  might  be  compared,  or  accounting  for  its  non-pro- 
duction, so  that  secondary  evidence  of  such  contents  might  be  made 
admissible.  The  evidence  in  question  was  adduced  to  show  that  the 
printed  paper  lying  before  the  musical  performer  had  been  purchased  in 
the  usual  way,  and  which,  for  the  present  argument,  may  be  assumed, 
and  also  that  its  contents  were  the  same  as  those  of  the  work  registered 
by  the  plaintiff.  But  the  printed  paper  itself  is  the  legal  evidence  of 
its  contents ;  and  the  plaintiff  had  a  right  to  object  that  there  was  no 
legal  evidence  of  its  contents,  unless  it  was  produced  or  accounted  for. 
The  defendant  showed  no  inability  to  produce  the  paper  (indeed  the  con- 
trary was  rather  apparent,  as  the  bookseller  and  shopman  who  were 
supposed  to  have  sold  the  work  at  Milan  were  shown  by  cross-examina- 
tion to  be  present  at  the  trial) :  and  he  offered  the  several  presumptions 
that  the  witness  carried  in  his  memory  the  words  and  music  of  the  plain- 
*2B81  ^^'^  vork  and  the  *words  and  music  that  he  had  so  heard  in 
-'  society,  and  could  attest  their  identity,  and  also  that  the  printed 
paper  lying  before  the  performer  contained  that  which  was  being  per- 
formed, instead  of  the  certainty  which  the  production  of  the  paper  itself 
would  have  given,  and  which  certainty  is  required  by  law,  where  it  can 
be  had. 

It  follows  that  the  rule  must  be  discharged. 

Rule  discharged.(a) 

(a)  The  prinoipal  point  in  thia  oase,  m  to  the  capMity  of  a  foreigner  resident  abroad  to 
poesefli  oopyright  in  this  conn  try,  was  sabeequently  considered  by  the  Govrt  of  Exchequer  in 
Boosey  «.  Pnrday,  4  Exoh.  H5  jf  and  that  Goort  decided  that  a  foreigner  laad  no  each  capacity. 
The  point  has  since  arisen  \a  the  Court  of  Exchequer  Chamber,  on  eiior  from  the  Court  of 
Exchequer,  in  Boosey  «.  Jefferys  (May  20th,  1861) ;  the  judgment  in  which  case  it  in  oonformity 
with  the  case  in  the  text,  and  with  Cocks  v.  Pnrday,  6  Com.  B.  860  (E.  C.  L.  R.  voL  57).  See  alao 
the  judgment  of  Khioht  Bruce,  V.  C,  in  Ollendorff  v.  Black,  20  Law  J.  (N.  B.)  Chaneery,  16^ 

Reported  by  H.  Pavison,  Esq. 
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*The  Guardians  of  the  Poor  of  the  WOODBRIDGE  XJuiou,  in 
SUFFOLK,  V.  The  Corporation  of  the  Guardians  of  the  Poor 
of  the  Hundreds  of  COLNEIS  and  CARLFORD,  in  SUF- 
FOLK. 


Replevin  (declaration,  April,  1847),  by  the  Guardians  of  the  Woodbridge  poor  law  union,  against 
defendants  described  as  the  Corporation  of  Guardians  of  the  poor  of  G.  ATowry,  for  rent  dao 
to  defendants  at  Michaelmas,  1846,  for  a  workhouse  held  by  plaintiffs,  as  tenants  to  defend- 
ants under  demise  at  a  yearly  rent.  Plea,  that  defendants  did  not  hold,  Ac,  modo  et  fonni 
Issue  thereon. 

On  a  special  case,  with  liberty  to  the  Court  to  draw  inferences  as  a  joiy,  it  was  found  that  the 
Guavdians  of  C.  were  incorporated  by  a  local  act,  30  G.  3,  c  22,  for  xeUef  df  the  poor  of  certain 
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pMuhei,  and  that  tlie  workbooM,  and  all  ftmiton,  fto.,  parohsMd  by  them  under  fonner  aeti^ 
wen  Tested  in  them  for  the  osefl  in  this  not  mentioned.  Tbat^  on  trial  of  the  caose,  evidenee 
wu  offered  of  an  order  made  in  1835,  by  the  Poor  Law  CommiseionerSy  under  stat  4  A  6  W. 
4,  e.  76y  I.  32,  reciting  consent  of  the  Guardians  to  a  dissolution  of  the  Incorporation,  and 
ordering  it  to  be  dissoWed.  That  by  an  order,  made  immediately  afterwards,  the  Commis- 
nonen,  t«ting  under  stat.  4  A  j»  W.  4,  o.  70,  s.  20,  established  the  Woodbridgo  Union,  com- 
pritiDg,  smong  others,  the  parishes,  twenty-eight  tn  number,  formerly  governed  under  the  local 
•et;  from  which  time  the  Guardians  of  the  C.  Incorporation  ceased  to  act  in  the  relief  of 
the  poor,  and  that  business,  in  the  twenty-eight  parishes,  was  administered  by  the  WooAridge 
Guardians.  That  the  workhouse,  before  IJie  order  for  dissolution,  was  used  by  the  C.  Incorpora- 
tioQ  for  the  reception  of  their  poor,  but  afterwards  was  occupied  as  a  union  house  for  the 
Woodbridge  Union.  That,  from  the  making  of  that  order  till  April,  1846,  the  Woodbridge 
UnioD  paid  to  the  treasurer  of  the  C.  Incorporation  2212.  by  half-yearly  payments,  at  Lady- 
daj  sad  Michaelmas,  which,  until  1838,  were  styled  **  rent"  in  the  checks  so  paid.  That,  in 
1838,  the  Woodbridge  Guardians  paid  a  balance  for  furniture  and  fixtures  in  the  workhouse. 
That,  after  that  time,  the  word  "  rent"  was  not  used  in  the  checks.  That,  in  1841,  the  Com- 
BtuBoners  made  an  order  under  stat  5  A  6  W.  4,  c  09,  s.  8,  reciting  the  establishment  of 
the  Woodbridge  Union  by  their  last  preceding  order,  and  reciting  also  that  the  workhouse 
belonging  to  the  C.  Incorporation  thereupon  became  convertible  to  the  common  use  of  the 
Woodbridge  Union,  and  had  been  used  accordingly;  and  the  order  directed  the  Woodbridge 
Ooaidiaos  to  pay  out  of  the  Union  ftinds  to  the  treasurer  of  the  Incorporation  a»  eompenaa- 
iion  forikeute  and  oceupoHon  of  the  said  workhouse,  while  such  use,  Ac,  should  continue  for 
Tnion  purposes,  or  till  further  order  of  the  Ck>mmis8ioners,  221/.  yearly,  by  half-yearly  pay- 
meati,  to  commence  from  the  preceding  Michaelmas ;  such  payments  to  be  applied  by  the 
treanirer,  first  in  discharge  of  certain  securities,  given  by  the  Guardians  of  the  Incorporation, 
aad  then  as  the  Commissioners  should  order.  And  that  the  securities  were  discharged 
leeordiBgly. 
Held, 

L  That  the  order  of  dissolution  was  admisrible  in  eyidenoe.  For,  supposing  that  the  plaintiiTSy 
haring  laed  the  defendants  as  a  corporation,  would  hare  been  estopped  from  setting  up  the 
order  if  its  effect  had  been  entirely  to  destroy  the  Incorporation,  that  estoppel  did  not  arise 
here,  as  the  order  did  not  destroy  the  Incorporation  for  all  purposes :  And,  after  the  lapse 
of  eleven  yean,  a  jury  might  have  inferred  from  the  conduct  of  parties,  and  the  use  made  of 
the  workhouse  since  the  first  order  of  1835,  without  more  direct  evidence,  that  a  minority  of 
the  Goardians  of  C.  Incorporation  had  consented,  as  stat  4  A  6  W.  4,  o.  70,  s.  32,  requires,  to 
a  diflsolution  of  theiri  union. 
1  That  a  jury  might  have  Inferred,  from  the  facts  stated,  that  the  half-yearly  payments,  after 
the  order  of  1841,  were  made,  not  under  an  actual  or  supposed  contract  of  tenancy,  but 
mder  authority  of  law: 
Aad,  Held,  consequently,  that  the  pUuntifis  were  entitled  to  recover. 

Replevin  against  the  above-named  defendants  for  goods  taken  in  a 
messittge  called  «  Woodbridge  Union  Workhouse,"  in  the  parish  of  r^tO70 
Ntcton  *in  Suffolk.     The  declaration  was  of  22d  April,  1847.       ^ 

Avowry  for  1102.  18«.  6<2.,  half  a  year's  rent  of  the  said  premises, 
eodiog  on  Michaelmas  day  1846.  The  avowry  stated  that  plaintiffs  for 
&  long  time,  viz.  ten  years,  next  before  and  ending  on  that  day,  and  from 
thence  until  and  at  the  time  when,  &c.,  held  and  enjoyed  the  premises 
u  tenants  thereof,  to  the  defendants,  by  virtue  of  a  certain  demise  thereof 
to  the  plaintiffs  theretofore  made  at  and  under  a  certain  yearly  rent,  to 
^t,  the  yearly  rent  of  221Z.  7#.,  payable  half-yearly  on,  4;c.  Verifi- 
cation. 

Plea :  that  plaintiffs  did  not  hold  the  premises  as  tenants  thereof  to 
tbe  defendants  by  virtue  of  the  alleged  demise,  &c.,  in  manner  and  form, 
fcc.    Issue  thereon. 

Ol  the  trial,  before  Pattebon,  J.,  at  the  Suffolk  Summer  assizes,  1847, 
&  rerdict  was  found  for  the  defendants  for  1102.  18«.  6<2.,  subject  to  the 
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opinion  of  this  Court  upDn  a  case,  the  material  parts  of  which  were  aa 
follows. 

Bj  Stat*  30  G.  3,  c.  22^  <<  for  the  better  relief  and  employment  of  the 
poor  within  the  hundreds  of  Colneis  and  Carlford,  in  the  county  of  Suf- 
folk," after  reciting  and  repealing  stats.  29  G.  2,  c.  79,  and  4  6.  3,  c. 
58,  and  reciting  also  that,  in  pursuance  of  the  powers  given  by  the  said    i 
recifed  and  repealed  acts,  a  House  of  industry  and  other  buildings  had 
been  erected  and  fitted  up  in  the  parish  of  Nacton,  within  the  said  hun- 
dreds, for  the  reception  and  employment  of  the  poor  of  the  said  hundreds 
(which  said  House  of  industry  and  other  buildings  are  the  premises 
mentioned  in  the  pleadings  in  this  cause),  it  was  enacted  (sect.  5)  that 
^^rj-i  -1  the  persons  having,  ^and  who  should  thereafter  have,  certain  quali- 
^  fications  (specified  in  the  act  and  special  case),  should  be,  and 
were,  incorporated  by  the  name  of  <«  Guardians  of  the  poor  of  the  Hun- 
dreds of  Colneis  and  Carlford  in  the  county  of  Suffolk,"  and  should  for 
ever  be  deemed  one  body  politic  and  corporate,  and  have  succession  and 
a  common  seal,  and  might  sue  and  be  sued  by  the  above  name,  and  by 
that  name  purchase  goods,  &c.     And  that  the  said  House  of  industry, 
and  all  other  buildings  erected  as  aforesaid,  and  all  lands  purchased  or 
taken,  and  also  all  furniture,  goods,  implements,  materials,  and  other 
things  purchased  or  provided,  by  the  Guardians  of  the  poor  by  virtue  of    | 
the  said  recited  and  repealed  acts,  and  which  immediately  before  the   j 
commencement  of  the  said  act  were  vested  in  them,  should  be,  and  the   I 
same  were  thereby,  vested  in  the  Guardians  of  the  poor  incorporated  by   t 
virtue  of  the  said  act,  for  the  uses  and  purposes  therein  mentioned. 

On  16th  Septe^iber,  1835,  the  Poor  law  Commissioners  for  England 
and  Wales  made  an  order  which  was  set  forth  in  the  case,  and  by  which, 
after  reciting  that,  by  stat.  4  &  5  W.  4,  c.  76  (sect.  32),  the  Commis- 
sioners were  empowered  to  declare  any  union  dissolved,  and  that,  by  the 
same  act  (same  section),  no  such  dissolution  was  to  take  place  unless  a 
majority  of  not  less  than  two-thirds  of  the  Guardians  of  such  union 
concurred  therein,  it  was  ordered  as  follows : 

(( And  whereas  we,  the  said  Poor  law  Commissioners,  are  desirous  of 
dissolving  a  certain  union  comprising  the  parishes  and  places  named  in 
the  margin  hereof"  (twenty-eight  were  there  named),  «  which  was  origi- 
nally constituted  according  to"  stat.  29  G.  2,  c.  79:  «And  whereas,  by 
^^-n-i  a  declaration  in  writing  made  at  a  meeting  *of  the  Guardians  of 
■'  the  aforesaid  union,  held  on  the  7th  day  of  September  instant, 
under  the  hands  of  a  majority  of  not  less  thjtn  two-thirds  of  the  guar- 
dians of  the  said  Union,  the  said  Guardians  did  declare  to  the  Poor  law 
Commissioners  for  England  and  Wales  that  they  did  thereby  consent  to 
and  concur  in  the  dissolution  of  the  aforesaid  Union  :  Now,  therefore, 
we,"  &c.,  «  do  hereby  order  and  declare  that  the  aforesaid  union  shall, 
on  the  2d  day  of  October  next,  be  dissolved.    Given,"  &c.  (16th  Septem- 
ber, 1885).     Signed,  &c.     The  said  Union,  mentioned  in  this  order,  is 
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afterwards  referred  to  in  the  case  as  The  said  Colneis  and  Calrford 
Licorporation. 

The  said  order  was  given  in  eyidence  by  the  plaintiffs  in  this  cause, 
and  the  reception  thereof  objected  to  on  the  ground  that  no  evidence 
was  given  bj  the  plaintiffs  that  two-thirds  of  the  Guardians  of  the  Col- 
neis and  Carlford  Incorporation  had  in  fact  so  consented  and  concurred 
as  was  in  the  order  recited :  Aud  also  on  the  ground  that  the  pontiffs, 
having  sued  the  corporation  of  the  Guardians  of  Colneis  and  Carlford  as 
defendants  in  this  cause,  were  estopped  from  showing  that  the  said  cor- 
poration was  ever  dissolved.  The  learned  Judge  admitted  the  order  in 
eridence,  but  reserved  the  question  of  its  admissibility  as  a  question  to 
be  raised  upon  the  argument  of  this  case ;  and  it  was  agreed  that,  if 
the  Court  should  be  of  opinion  that  the  order  was  not  admissible,  it 
should  be  struck  out  of  the  ^ase. 

On  17th  September,  1835,  the  Commissioners  made  another  order, 
declaring,  under  stat.  4  &  5  W.  4,  c.  76  (sect.  26),  that  the  parishes  and 
places  named  in  the  margin  of  that  order  (forty-six  in  number),  the  same 
bebg  situate  in  Suffolk,  should,  on  3d  October  then  next,  '*'be  rn^nn^ 
and  thenceforth  remain,  united  for  the  administration  of  the  poor  ^ 
bwB,  and  be  called  The  Woodbridge  Union  in  the  county  of  Suffolk ; 
and  directions  were  contained  in  the  order  for  regulating  the  number, 
and  mode  of  election,  of  guardians  to  serve  as  a  Board  of  guardians 
for  the  said  Union  according  to  the  statute. 

The  twenty-eight  parishes  named  in  the  margin  of  the  first  order,  and 
of  which  the  said  hundreds  of  Colneis  and  Carlford,  incorporated  by  the 
act  of  30  6.  3,  are  composed,  were  all  named  in  the  margin  of  the 
Becond  order,  and  were  thereby,  and  now  are,  included  within  the  limits, 
and  form  part,  of  the  Union  in  the  said  second  order  mentioned.  And, 
ever  since  the  making  of  the  last-mentioned  order,  the  said  Guardians 
of  the  poor  of  the  said  Colneis  and  Carlford  Incorporation  have  ceased 
to  act  as  such  in  any  matter  relating  to  the  relief  of  the  poor  within 
or  belonging  to  the  said  twenty-eight  parishes ;  and  all  matters  relating 
to  such  relief  have  been  ever  since  transacted  by  the  Guardians  of  the 
said  Woodbridge  Union,  the  above  plaintiffs. 

The  said  Colneis  and  Carlford  Incorporation,  before  and  at  the  time 
of  the  making  of  the  order  of  16th  September,  1835,  held  and  enjoyed 
for  the  use  of  the  poor  therein  a  certain  workhouse  and  premises  situate 
in  the  parish  of  Nacton  in  Suffolk,  being  the  House  of  industry  and 
other  buildings  mentioned  in  the  said  Act  of  30  G.  3,  the  same  being 
also  the  workhouse  and  premises  mentioned  in  the  declaration  in  this 
cause :  and  the  said  parish  of  Nacton  was  one  of  the  twenty-eight 
parishes  composing  the  said  hundreds  as  aforesaid.  From  the  making 
of  the  said  last-mentioned  order  of  the  Poor  law  Commissioners,  and 
from  thence  hitherto,  the  ^said  workhouse  was  and  has  been  ri^oiA 
occupied  as  a  union  house  for  the  common  use  of  the  said  Wood-  ^ 
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bridge  Union :  and,  from  the  making  of  the  last-mentioned  order  mitil 
29th  March,  1846,  an  annual  sum  of  2212.  Is.  was  paid  by  equal  half- 
yearly  payments  to  Mr.  George  Cobbold,  the  treasurer  and  agent  of 
the  Golneis  and  Carlford  Incorporation,  by  the  Guardians  of  the  Wood- 
bridge  Union.  •  Until  and  upon  2l8t  September,  1888,  such  payments 
were  made  by  checks,  some  of  which  were  in  the  following  form.  Three 
checks  were  then  set  out.    The  first  was  as  follows. 

"Woodbridge  Union,  26th  June,  1886. 
Mr.  Samuel  Alexander, 

Pay  Nacton  house  rent  or  bearer  the  s.um  of  1392.  14s,  Sd.** 

(Signed  by  two  Guardians  and  their  presiding  chairman, 
and  countersigned  by  the  clerk  to  the  Board.) 

The  others  were  in  nearly  the  same  form.(a) 

On  21st  September,  1838,  a  sum  of  8342.  2s.  was  paid  by  the  said 
Guardians  of  the  Woodbridge  Union  as  a  balance  for  the  furniture  and 
fixtures  in  the  said  workhouse  and  premises ;  and  from  that  time  until 
and  on  29th  March,  1846,  the  sum  of  1102.  ISs.  6(2.  was  paid  half- 
yearly  by  the  Ghiardians  of  the  said  Union  to  the  said  G.  Cobbold  by 
checks  in  the  follo¥ring  form. 

^2^g-,  *"  Woodbridge  Union,  22d  March,  1839. 

-'  Mr.  John  Biddle  Alexander,  Treasurer  of  the  said  Union, 

Pay  to  George  Cobbold,  Esq.,  or  bearer,  the  sum  of  1102.  18s.  6d." 

(Signed  and  countersigned  as  before.) 

The  last  of  such  payments  was  made  on  8th  April,  1846. 

Receipts  were  given  by  Cobbold  to  the  Guardians  of  the  Woodbridge 
Union,  and  taken  by  them,  for  the  half-yearly  payments  of  1102.  1S$. 
6d.  Five  of  these  were  set  out,  for  the  purpose  of  showing  the  forms. 
The  first  was  as  follows. 

"  Woodbridge,  24th  March,  1837. 

«  Received  of  the  Woodbridge  Union  the  sum  of  1102.  13«.  6d.,  being 
•  the  amount  of  half  a  year's  rent,  up  to  Lady-day  1837,  for  the  work- 
house at  Nacton. 

«  For  the  Incorporation  of  Geokge  Cobbold, 

Colneis  and  Carlford.  Treasurer." 

(The  others  did  not  materially  vary.(J) 

The  word  «  rent"  occurred  in  all  the  receipts  given  by  Cobbold  to  the 
Guardians,  in  the  same  manner  as  in  those  above.  The  workhouse 
mentioned  in  some  of  them  is  the  workhouse  mentioned  in  the  pleadings. 

On  16th  January,  1841,  the  Commissioners  made  another  order,  set 

(a)  The  second,  dated  22d  September,  1837,  required  "Mr.  Samuel  Alexander"  to  ''Pay 
tfeorgo  Cobbold,  Esq.,  for  rent  of  Nacton  House,  or  bearer,  the  sum  of  llOt  13«.  M." 

The  third,  dated  21st  September,  1838,  required  ''Mr.  Samuel  Alexander,  Treasurer  of  the 
•ud  Union,"  to  "  Pay  George  Cobbold,  Esq.,  for  half  year's  rent  of  workhouae  at  Naoton,  or 
bearer,  11 0^.  13«.  M," 

(()  Two  of  them  stated  the  rent  to  be  due  to  "the  old  Incorporation  of  Ck>lneis  and  Carlford.* 
Kach  receipt  stated  the  rent  to  be  due  at  Lady-daj  or  at  Miohaelmas. 
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forth  in  the  case.  It  Was  addressed  to  the  Guardians  of  the  Woodbridge 
Union,  to  die  overseers  of  the  poor  of  the  said  twenty-eight  parishes, 
and  the  clerk  or  clerks  to  the  justices  of  petty  sessions  for  the  division 
or  divisions  in  which  the  parishes,  &c.,  ^comprised  in  the  said  r^o7f! 
union  are  situate.  It  recited  that,  by  an  order,  &c.  (the  above-  ^ 
mentioned  order  of  September  17th,  1835),  the  Woodbridge  Union  was 
established,  and  thereupon  the  workhouse  (meaning  the  workhouse  before 
mentioned)  belonging  to  the  late  Incorporation  of  Colneis  and  Carlford, 
which  contained  the  parishes,  &c.  (the  twenty-eight  last  mentioned),  all 
of  which  are  included  in  the  said  Woodbridge  Union,  became  convertible 
to' the  common  use  of  such  union,  and  has  since  been  used  and  occupied 
by  the  poor  of  the  said  union.  It  then  proceeded :  «  Now,  in  pursuance 
of  the  provisions  of  a  certain  other  act,'*  &;c.  (5  &  6  Wi  4,  c.  69,  <  to 
facilitate  the  conveyance  of  workhouses  and  other  property  of  parishes 
and  of  incorporations  or  unions  of  parishes  in  England  and  Wales'), 
«  We,  the  Poor  law  Commissioners,  do  hereby  order  and  direct  that  the 
Guardians  of  the  poor  of  the  said  Union  (meaning  the  said  Woodbridge 
Union)  shall,  out  of  the  common  fund  of  the  said  Union,  pay  to  Oeorge 
Cobbold,  Esquire,  the  treasurer  of  such  Incorporation,  as  compensation 
for  the  use  and  occupation  of  the  said  workhouse,  by  half-yeaHy  pay- 
ments during  such  time  as  the  said  workhouse  shall  continue  to  be  used 
and  occupied  for  the  purposes  of  the  said  Union,  or  until  the  Poor  law 
Commissioners  shall  otherwise  order,  the  yearly  sum  of  2211.  7«.,  which 
said  sum  shall  commence  and  be  payable  from  the  29th  day  of  September 
last.  And  we  do  further  order  and  direct  that  the  said  treasurer  shall 
apply  the  said  half-yearly  sums,  to  be  paid  to  him  by  the  Guardians,  in 
discharge  of  the  principal  and  interest  due  and  to  become  due  upon  two 
securities  given  by  the  Guardians  of  the  poor  of  the  said  Incorporation," 
<<and  now  remaining  in  force;  and,  from  and  after  the  discharge  there* 
of,  in  such  manner  as  the  said  Poor  law  ^Commissioners"  <<  shall  r^oTT 
by  any  order  under  their  hands,"  &;c.  <<  order  and  direct.  Given,"  *- 
tc.    Signed,  &;c. 

Before  29th  September,  1846,  all  the  principal  moneys  and  interest 
in  this  order  mentioned  had  been  paid  and  satisfied. 

It  was  agreed  that  the  pleadings,  the  statutes  above  mentioned,  and 
snch  of  the  said  orders  of  the  Poor  law  Commissioners  as  the  Court 
should  consider  to  be  evidence,  should  be  deemed  part  of  the  case.  And 
that  the  Court  should  be  at  liberty  to  draw  and  make  all  such  conclu- 
sions and  inferences,  and  presume  all  such  matters  and  facts,  as  a  jury 
on  a  trial  might  draw,  &c.,  from  the  facts  and  matters  stated  in  this  case* 

The  question  for  the  opinion  of  this  Court  was :  <<  Whether  the  defend- 
ants, under  the  circumstances  stated  in  the  above  case,  were  entitled 
and  had  a  right  to  distrain  the  said  goods  and  chattels  for  the  said  sum 
of  llOZ.  Vis.  6(2.  at  the  time  when  they  so  distrained  the  same  for  that 
sum."    K  the  Court  should  be  of  opinion  in  the  affirmative,  a  verdict 

voL-xm.— 22  %    P 
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was  to  be  entered  for  the  defendants^  for  1102.  18«.  6(2.  damages,  or 
otherwise  as  the  Court  might  think  proper :  if  of  a  contrary  opinion,  a 
verdict  to  be  entered  for  the  plaintiffs  for  42.  4«.  damages,  or  otherwise 
as  the  Court  might  think  fit.  If  either  party  should  so  desire,  and 
should  notify  such  desire  to  the  other,  &c.y  the  special  case  was  to  be 
turned  into  a  special  verdict,  and  the  conclusions,  inferences,  &c.,  therein, 
or  made  by  the  Court  as  above  provided  for,  to  be  embodied  in  and  form 
part  of  such  special  verdict  as  facts. 

The  case  was  argued  in  last  Michaelmas  vacation.(a) 
*2781  *0' Mallei/ J  for  the  plaintiffs.— rThe  question  turns,  first,  on 
■*  the  admissibility  of  the  order  of  16th  September,  1835.  The 
plaintiffs  were  entitled  to  set  up  that  order ;  and  there  was  evidence  of 
its  being  duly  made.(&)  Then,  upon  the  facts  as  stated,  the  plaintiffs 
do  not  appear  to  have  stood  in  the  relation  of  tenants  to  the  defendants. 
Tenancy  implies  a  possession  subject  to  a  payment  of  rent,  by  contract 
with  some  person  as  landlord.  The  plaintiffs  here  were  not  holding  and 
paying  under  contract,  but  under  authority  of  law.  The  defendants  had 
no  such  property  in  the  workhouse  as  supports  a  presumption  that  the 
plaintiffs  held  by  agreement  with  them.  Stat.  4  &;  5  W.  4,  c.  76,  s.  26, 
enacts  that  it  shall  be  lawful  for  the  Commissioners  by  their  order  to 
declare  parishes  united  for  the  administration  of  the  poor  laws,  « and 
such  parishes  shall  thereupon  be  deemed  a  union  for  such  purpose,  and 
thereupon  the  workhouse  or  workhouses  of  such  parishes  shall  be  for 
their  common  use ;  and  the  said  Commissioners  may  issue  such  rules, 
orders,  and  regulations  as  they  shall  deem  expedient  for  the  classifica- 
tion of  such  of  the  poor  of  such  united  parishes  in  such  workhouse  or 
workhouses  as  may  be  relieved  in  any  such  workhouse,  and  such  poor 
may  be  received,*  maintained,  and  employed  in  any  such  workhouse  or 
workhouses  as  if  the  same  belonged  exclusively  to  the  parish  to  which 
such  poor  shall  be  chargeable."  The  expression  «  workhouse  or  work- 
houses of  such  parishes"  cannot  imply  a  legal  interest  in  the  house  or 
houses,  vested  in  all  the  united  parishes ;  for  that  would  seldom  or 
never  occur :  nor  can  the  enactment  contemplate  that  a  workhouse  or 
*97Q1  *^o^l^'^ouses,  the  distinct  property  of  one  or  more  parishes,  will 
-*  be  held  by  it  or  them  for  the  use  of  all,  which  would  be  attended 
with  many  inconsistencies.  When  a  new  union  is  created,  the  workhouse 
or  workhouses  of  the  parishes  embodied  in  it  is  or  are,  by  sect.  26,  con- 
vertible to  the  purposes  of  the  union :  the  clause  applies  equally  whether 
the  union  be  formed  of  single  parishes  or  of  parishes  some  of  which  were 
previously  united.     The  workhouse  so  convertible  belongs  then  to  the 

(a)  December  5tb  and  7Ui,  1848.  Before  Lord  Dbhvah,  C.  J.,  Pattesoh  and  Colbridgs,  Js. 
The  oaae  wae  called  on,  bat  not  entered  upon  at  any  length,  in  the  preceding  term,  November 
28th,  before  Lord  Dbfxan,  C.  J.,  Colbridok  and  Wightxan,  Js. 

(6)  The  question  of  admissibility  was  not  further  argued  for  the  plaintiffs  nt  this  time ;  Lord 
DEKMAir,  C.  J.,  having  intimated,  on  the  first  hearing,  that  the  Courts  as  then  advised,  thought  the 
order  admissible. 
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gnardians  as  trustees  for  the  several  parishes :  they  have  such  a  control 
of  it,  in  their  corporate  capacity,  as  guardians  had  under  Gilbert's  act, 
22  G.  8,  c.  83,  though  the  beneficial  interest  in  the  building  may  be  in 
some  one  or  more  of  the  parishes,  and  though,  after  a  dissolution,  such 
parish  or  parishes  may  be  entitled  to  have  that  beneficial  interest  ascer« 
tained  and  its  value  paid  or  secured,  according  to  stat.  4  &  5  W.  4,  c. 
76,  s.  32.  (It  is  unnecessary  to  report  at  length  the  argument  on  this 
point,  which  the  Court  did  not  decide.  0* Mallei/  cited  West  v.  Andrews, 
1 B.  &  G.  77  (E.  C.  L.  R.  vol.  8),  as  in  some  degree  illustrating  it ;  and  s. 

4  of  the  local  act,  30  G.  3,  c.  22,  which  enacts  that  the  original  Incorpora- 
tion «  shall  not  be  capable  of  taking  or  holding  any  lands,  tenements,  or 
hereditaments  (except  as  hereinafter  mentioned),  for  a  longer  term  than 
five  years."     Coleridqe,  J.,  suggested  that  the  exception  referred  to  s. 

5  of  the  same  act,  by  which  the  said  House  of  industry,  &c.,  and  alMands 
purchased  and  taken  by,  and  vested  in,  former  guardians,  were  vested 
in  the  then  Incorporation ;  O'Malley  contended  that  it  applied  to  the^ 
purposes  of  the  holding,  to  be  carried  into  eifect  by  the  then  Incor- 
poration, as  pointed  out  in  subsequent  parts  of  the  act.)  There  is 
^nothing  in  the  local  act,  or  stat.  4  &  5  W.  4,  c.  76,  which  could  give  r^oo/> 
the  defendants  a  power  to  let  the  workhouse.     It  must  be  argued  ^ 

on  the  other  side  that,  whatever  the  rights  may  be  in  other  respects,  the 
actual  payment  of  rent  constituted  a  relation  of  landlord  and  tenant.  Pay- 
ment of  rent  is,  indeed,  evidence  of  a  tenancy ;  but  it  may  be  explained  and 
rebutted ;  Doe  dem.  Lord  v.  Crago,  6  Com.  B.  90,  98  (E.  C.  L.  B.  vol. 
60).  The  tenancy,  if  any,  would  be  from  year  to  year ;  and  it  can 
scarcely  be  supposed  that  a  workhouse  would  be  taken  on  a  tenure  which 
individuals  might  determine  at  any  time  by  half  a  year's  notice.  But  the 
evidence  of  a  tenancy  is  not  strong.  The  receipts  are  the  language  only 
of  the  supposed  landlord.  The  checks  do  not  speak  of  «  rent*'  after  Sep- 
tember, 1838,  when  it  appears  by  the  purchase  of  furniture  and  fixtures 
that  some  change  probably  took  place.  At  all  events,  the  payments  since 
1841  can  be  referred  only  to  the  order  of  January  16th  in  that  year. 
Stat.  5  &  6  W.  4,  c.  69,  s.  3,  enacts  that,  <«  wheresoever  the  workhouse 
or  workhouses  of  any  parish"  (which,  by  sect.  9,  embodying  the  Inter- 
pretation clause,  sect.  109,  of  stat.  4  &  5  W.  4,  c.  76,  may  mean  parishes 
lately  united)  <<  in  any  union  may  have'become  or  shall  hereafter  become 
convertible  to  the  common  use  of  such  union,  it  shall  be  lawful  for  the 
said  Poor  law  Commissioners  to  direct  such  an  annual  sum,  in  the  nature 
of  rent  or  other  compensation,  to  be  paid  to  such  parish  out  of  the  com- 
mon fund  of  the  union,  and  to  vary  the  amount  of  such  annual  sum  or 
compensation  from  time  to  time  as  they*'  <<  shall  see  fit :"  some  difficulty 
may  arise  from  the  use  of  the  word  <<  parish*'  in  this  clause,  as  well  as 
in  sect.  26  of  stat.  4  &  5  W.  4,  c.  76,  but  a  similar  construction  must  be 
given  to  both.     Payments,  under  stat.  5  &;  6  W«  4,  c.  69,  *&.  3, 


and  the  order  of  1841,  would  be  payments,  not  by  contract,  but 
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under  authority  of  law.  It  is  tnie  that  the  olaose  uses  the  words  <<in 
the  nature  of  rent ;"  but  that  does  not  make  the  sum  rendered  a  rent. 
It  does  not  issue  out  of  anything  demised,  but  out  of  the  common  funds 
of  the  Union.  And  the  word  <<  compensation"  is  likewise  used.  If  one 
party  made  and  the  other  receiyed  these  payments,  supposing  them  to 
be  under  authority  of  law,  and  not  contemplating  receipt  and  payment 
of  rent,  the  relation  of  landlord  and  tenant  is  not  established :  Right  v. 
Bawden,  8  East,  260.  The  payments  here  correspond  exactly  in  amount 
with  the  sum  named  in  the  order,  and  have  been  applied  as  that  directed ; 
so  at  least  it  may  be  inferred  from  the  statements. 

WarUedgBj  contril. — The  order  dissolving  the  Incorporation  was  in- 
admissible ;  for :  First,  the  plaintiffs  were  estopped  from  setting  it  up, 
having  declared  againkt  the  defendants  as  the  Corporation  of  Guardians 
of  Colneis  and  Carlford  Hundreds,  and  not  having,  in  any  part  of  the 
record,  disputed  their  right  to  that  appellation.  If  they  were  dissolved, 
as  the  plaintiffs  now  allege,  they  could  not  remain  a  corporation  for  some 
purposes.  [Coleridge,  J. — ^Why  not,  if  they  were  dissolved  under  stat. 
4  &  5  W.  4,  c.  76,  s.  82?]  That  does  not  speak  of  a  partial  dissolution. 
[Coleridge,  J. — ^If  parties  calling  themselves  a  corporation  distrain, 
may  not  the  plaintiff  in  replevin  prove  that  they  are  not  really  a  corpo- 
ration ?  Would  not  that  be  so  in  the  case  of  a  joint-stock  company  7] 
The  plaintiffs  could  not  now  recover  damages  from  the  defendants  as 
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individuals.     The  following  ^placitum,  from  Bro.  Abr.  Carpara- 


tions  and  CapaeitieSy  pi.  28,  is  given  in  6  Yin.  Ab.  306,  tit.  (7ar- 
porations  (U),  pi.  8:  «<  Debt ;  praecipe  the  society  of  Lumbards  London 
Merchants  of  Florence,  and  two  Lumbards  came  and  named  their  names, 
and  said  that  they  were  distrained  by  tl^e  sheriffs  of  London,  and  returned 
in  issues  102.  and  prayed  that  their  appearance  be  recorded  as  Lum- 
bards of  London  to  save  their  issues,  but  not  as  of  the  society  of  Lum- 
bards of  London,  sed  non  allocatur,  for  the  writ  shall  be  intended  to  be 
against  a  corporation."  [Coleridge,  J. — The  same  intendment  would 
hardly  prevail  since  the  Joint-stock  Companies*  acts.  We  must  now 
notice  Uiat  there  are  many  companies  which  are  not  corporations.] 
( Worlledffe  also  cited,  on  the  point  of  estoppel,  Pilbrow  v.  Pilbrow's 
Atmospheric  Railway  Company,  5  Com.  B.  440  (E.  C.  L.  R.  vol.  57) ; 
Henriques  v.  Dutch  West  India  Company,  2  Ld.  Ray.  1532,  1535, 
referred  to  in  10  Vin.  Ab.  422,  tit.  JEatoppel  (A.  1),  pi,  17;  The  Fish- 
mongers' Company  v.  Robertson,  5  Man.  k  G.  131  (E.  C.  L.  R.  vol.  44); 
and  The  Mayor  of  Thetford's  Case,  1  Salk.  192.)  Secondly,  the  facts 
stated  on  the  case  were  not  evidence  for  a  jury  that  the  requisite  con- 
sent was  given.  It  does  not  appear  that  the  order  for  dissolution  was 
ever  in  fact  treated  as  valid,  or  that  the  Commissioners  ever  complied 
with  the  direction  of  the  first  proviso  in  stat.  4  &  5  W.  4,  c.  76,  s.  32, 
or  that  the  consent  required  from  third  persons  by  the  second  proviso 
was  in  any  instance  given.    These  were  matters  to  be  proved  by  those 
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who  relied  upon  the  dissolution ;  and  they  could  not  be  assumed.  Doe 
dem.  Howson  v.  Waterton,  3  B.  &  Aid.  149  (E.  C.  L.  R.  vol.  5),  and 
Mayor,  kc^  of  Salford  v.  Ackers,  16  M.  &  W.  85,t  are  oases  bearing 
on  this  point. 

The  plaintiffs  held  under  the  defendants,  and  paid  *the  sums  p^ooq 
in  question  as  a  rent  due  from  tenants,  and  not  under  authority  '- 
of  law.  (He  then  argued  that,  if  the  defendants  had  not  ceased  to  be 
an  incorporation,  that  body  was  not  divested  of  its  rights  oyer  the  work- 
house by  Stat.  4  &  5  W.  4,  c.  76,  s.  26 ;  but  the  argument  on  this  point 
is  omitted ;  see  p.  279,  antd.)  The  evidence  shows  a  tenancy  from  year 
to  year ;  and  there  is  no  difficulty  in  inferring  one,  though  the  defend- 
ants are  a  corporation.  They  might  demise  from  year  to  year  without 
seal ;  Beverley  v.  The  Lincoln  Qas-Light  and  Coke  Company,  6  A.  & 
E.  829,  839  (E.  C.  L.  R.  vol.  33).  As  to  the  form  of  the  checks,  the 
mere  omission  of  the  word  «  rent"  after  a  particular  time  cannot  defeat 
the  inference  from  long  previous  usage:  and  all  the  evidence  shows  that 
the  plaintiffs  have  dealt  with  the  defendants  as  landlords,  and  given 
them  reason  to  suppose  that  they  were  so  considered. 

Further,  the  order  of  January  16th,  1841,  is  hot  a  good  execution 
of  the  power  given  by  stat.  5  &  6  W.  4,  o.  69,  s.  3 ;  for  it  directs  pay- 
ment to  the  « treasurer"  of  an  incorporation,  whereas,  by  sect.  8,  it 
should  be  made  to  the  <<  parish"  whose  workhoupe  has  become  converti- 
ble to  the  common  use. 

O'Malley^  in  reply. — It  is  not  necessary  to  contend  that  the  defend- 
ants have  ceased  to  be  a  corporation.  It  is  enough  that  they  have 
ceased  to  be  a  union  for  the  purposes  of  the  local  act.  If  the  Incorpo- 
ration id  not  dissolved,  the  Woodbridge  Union  does  jiot  legally  exist; 
but  the  defendants  are  estopped  from  suggesting  this,  having  distrained 
upon  the  Woodbridge  Union  and  avowed  for  rent  due  from  them.  Aa 
to  fulfilment  of  ♦the  provisoes  in  stat.  4  &  5  W.  4,  c.  76,  s.  r^oai 
32,  it  would  have  been  unnecessary,  under  a  clause  framed  as  ^ 
this  is,  to  aver  it  in  pleading ;  nor  was  proof  of  it  material ;  Steel  v^ 
Smith,  1  B.  &  Aid.  94,  Wells  v.  Iggulden,  8  B.  &;  C.  186,  188  (E.  C.  L. 
R.  vol.  10),  dictum  of  Holroyd,  J.,  Thibault  v.  Gibson,  12  M.  k  W.  88.t 
Indeed,  there  was  evidence  on  which  a  jury  might  pronounce  that  the 
requisite  consents  to  a  dissolution  were  given  by  the  Guardians ;  but,  if 
this  were  not  so,  the  order  having  been  made  so  long  since,  and  nothing 
having  afterwards  happened  inconsistent  with  the  assumption  of  its  regu- 
larity, the  fact  of  consent  (and  the  same  answer  applies  to  the  fulfilment, 
if  material,  of  the  other  provisoes)  will  be  taken  for  granted ;  Rex  v. 
Haslingfield,  2  M.  &  S.  658,  Doe  dem.  Nanney  v.  Gore,  2  M.  4;  W.  320.t 
As  to  the  remaining  and  principal  question,  even  if  the  order  for  half* 
yearly  payments  was  wrong,  yet,  if  the  parties  thought  that  in  acting 
under  it  they  were  obeying  the  law,  no  contract  of  tenancy  existed,  at 
least  after  September,  1838;  but  on  a  reasonable  construction  of  stat. 
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4  &  5  W.  4,  c.  76,  B.  26,  and  5  &;  6  W.  4,  c.  69,  s.  3,  the  order  wm  well 
made.  Cur.  adv.  vtUt 

Lord  Denman,  C.  J.,  in  this  term  (January  15th),  delivered  judg- 
ment. After  stating  the  issue  in  the  cause,  and  the  establishment  of 
the  Colneis  and  Carlford  Incorporation  by  stat.  30  G.  8,  c.  22,  and  that 
the  workhouse,  &c.,  were  thereby  vested  in  them,  as  incorporated  by  the 
act,  for  the  purposes  thereof,  his  Lordship  proceeded. 
*98^1  *^  defendants  claim  to  be  this  Corporation,  and  to  be  seised, 
-^  as  such,  of  the  premises  in  question. 

The  first  step  of  the  plaintiffs  in  answer  to  the  primft  facie  case  of  the 
defendants,  resting  on  this  act  and  the  payment  of  the  rent,  was  an 
attempt  to  prove  a  dissolution  of  the  union  formed  under  it,  by  an  order 
of  the  Poor  Law  Commissioners  made  on  the  16th  September,  1835, 
under  stat.  4  &  5  W.  4,  c.  76,  s.  32 :  and  the  reception  of  this  in  evi- 
dence, being  objected  to,  raises  the  first  point  for  our  decision. 

The  grounds  of  objection  were  twofold.  First,  it  was  said  that,  the 
effect  of  this  order  being  to  dissolve  the  corporation,  the  plaintiffs  were 
attempting  to  prove  what  they  were  estopped  from  asserting,  because 
they  had  sued  the  defendants  as  an  existing  corporation.  Secondly, 
that  it  was  necessary  to  the  validity  of  the  order  that  a  majority  of  not 
less  than  two-thirds  of  the  guardians  should  have  consented  to  the  disso- 
lution ;  and  that  such  consent  was  stated  in  the  order,  but  that  no  evi- 
dence of  it  was  given,  which  it  was  insisted  was  a  condition  precedent. 

If  the  dissolution  of  the  Corporation  was  not  the  necessary  effect  of 
the  order,  assuming  it  to  be  valid,  and  if  it  might  be  material  evidence 
for  the  plaintiffs  without  proving  such  dissolution,  then  it  is  clear  that 
the  first  ground  of  objection  fails  in  fact :  and  we  are  of  that  opinion. 
It  was  certainly  not  necessary  for  the  plaintiffs  to  contend  that  the 
defendants  were  not  an  existing  corporation,  nor  even  that  they  were 
not  the  legal  owners,  as  such,  of  the  premises  in  question.  Both  those 
points  might  be  conceded,  and  yet  the  relation  between  the  two  bodies, 
*^R(V\  *^  owners  and  '''occupiers  respectively,  might  not  be  that  of  land- 
-^  lords  and  tenants.  And  this  in  truth  was  the  narrow  contention 
of  the  plaintiffs.  Nor  do  we  think  that  the  effect  of  an  order  for  dis- 
solving a  union  under  the  section  referred^  to  is,  ipso  facto,  to  dissolve 
such  an  incorporation  as  that  of  the  defendants:  the  words  of  the  sec- 
tion do  not  in  terms  give  it  that  force ;  they  take  away  one  purpose, 
perhaps  the  main  one,  for  which  the  Incorporation  was  created,  but 
they  suggest  some,  and  others  may  readily  be  supposed,  for  which  it  is 
necessary  to  keep  the  corporation  in  existence.  The  second  proviso  in 
the  32d  section  is,  that  the  dissolution  of  any  union  shall  not  prejudice 
the  rights  or  interests  of  third  persons  without  their  consent  in  writing: 
creditors,  then,  of  the  corporation,  having  security  under  the  common 
seal,  and  not  consenting  to  the  dissolution,  would  still  have  a  right  to 
all  their  remedies ;  and  for  this  purpose  the  corporation  must  remain  to 
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be  answerable :  and,  as  the  only  remedy  could  be  on  the  corporate  funds, 
those  must  still  exist  in  order  to  be  answerable.  It  is  to  be  observed  we 
are  not  speaking  of  any  powers  by  which  the  Commissioners  might  sub- 
sequently provide  for  these  and  similar  cases :  we  are  speaking  only  of 
the  effect  of  the  order  by  itself.  The  order,  moreover,  does  not  state 
any  consent  of  the  creditors  to  the  dissolution  ;  and  it  appears,  both  by 
the  local  act  that  there  might  be  debts,  and  the  case  finds  that  there 
were  in  fact  unpaid  mortgage  or  bond  creditors.  One  sufficient  answer 
to  the  second  ground  of  objection  is,  that  there  was  evidence  of  the 
necessary  consent  of  two-thirds  of  the  guardians.  The  82d  section  does 
not  specify  in  what  mode  such  consent  shall  be  given  or  expressed ;  there 
could  therefore  be  no  necessity  for  *producing  any  writing  em-  p:,eoo7 
bodying  it :  there  might  have  been  a  discussion,  a  show  of  hands,  ^ 
or  a  poll :  and,  as  the  result,  namely  the  consent,  would  not  have  been 
the  act  of  the  body,  but  of  the  individual  members,  upon  which  the 
body  itself  was  not  called  on  to  do  any  act,  all  might  have  passed  by 
parol.  But  the  case  finds  that,  from  the  date  of  the  order,  the  Corpo- 
ration had  ceased  to  perform  the  duty  for  which  mainly  it  was  brought 
into  existence,  namely  the  managing  and  taking  <<;are  of  the  poor  of  the 
hundreds ;  that  it  had  ceased  to  occupy  the  House  of  industry,  and  had 
suffered  the  poor  of  the  new  union  to  be  there  under  the  care  and  con- 
trol of  the  new  guardians.  This,  surely,  after  an  interval  of  ten  or 
twelve  years,  was  strong  evidence,  against  the  defendants^  that  whatever 
consent  of  the  members  was  requisite  to  make  the  order  valid  had  been 
in  fact  given :  but  it  is  enough  for  the  present  purpose  that  it  was  some 
evidence.  We  conclude,  therefore,  that  the  document  was  rightly  ad- 
mitted ;  and,  if  so,  we  see  nothing  in  the  case  which  should  prevent  a 
jury  from  drawing  the  conclusion  that  it  was  valid,  an<)  effectually 
operated  a  dissolution  of  the  old  union :  and  this  conclusion  we  draw 
accordingly. 

It  then  appeared  that  the  Poor  Law  Commissioners  had,  by  an  order 
duly  made  on  the  17th  September,  1835,  constituted  a  new  union  of 
many  parishes,  including  among  them  all  those  which  had  formed  the 
old  union :  that  this  union  had  been  thenceforward  under  the  guardian- 
ship of  the  plaintiffs;  and  that  they  had  thenceforward  held  and  enjoyed 
the  premises  in  question  as  a  union  house 'for  the  common  use  of  the 
poor  of  their  union :  and,  furthei;,  that,  thenceforward  until  the  29tb 
March,  1846,  the  sum  of  221Z.  7s.  had  *been  paid  by  equal  half-  r^ogg 
yearly  payments  to  the  treasurer  and  agent  of  the  defendants  by  ^ 
the  plaintiffs,  which  payments  were  made  expressly  as  for  rent  of  the 
premises  to  the  21st  September,  1888,  and  afterwards  generally,  but  for 
which  the  receipts  were  always  given  by  the  treasurer  and  accepted  by 
the  plaintiffs  as  for  rent.  It  further  appeared  that  on  the  21st  Septem- 
ber, 1838,  from  which  time  the  altered  form  of  payment  was  adopted,  a 
sum  of  334/.  2s,  was  paid  by  the  plaintiffs  to  the  defendants,  as  a  balance 
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for  the  furniture  and  fixtures  in  the  workhouse  and  premises.  It  did 
not  distinctly  appear  under  what  authority  the  half-yearly  payments 
were  made  prior  to  the  16th  January,  1841 :  but  on  that  day  the  Poor 
Law  Commissioners  made  an  order,  by  which,  after  reciting  among  other 
things  that  the  premises  in  question  bad,  upon  the  formation  of  the  new 
union  under  their  order  of  17th  September,  1885,  became  convertible  to 
the  common  %L%e  qf  9ueh  unton^  and  had  nnce  been  used  and  occupied  bjf 
the  poor  of  sttch  union^  they  directed  the  Guardians  of  the  poor  of  the 
said  union  to  pay  out  of  its  common  fund  to  the  treasurer  of  the  old 
Incorporation,  as  compensation  for  the  use  and  occupation  of  the  said 
premises,  by  half-yearly  payments,  so  long  as  the  same  should  continue 
to  be  used  and  occupied  fbr  the  purposes  of  the  union,  or  until  they 
should  otherwise  order,  the  sum  of  2212.  7«.,  which  sum  should  commence 
and  be  payable  from  29th  September  preceding.  By  the  same  order^ 
the  treasurer  of  the  defendants  was  directed  to  apply  these  half-yearly 
payments  in  discharge  of  the  principal  and  interest  due  and  to  become 
due  upon  two  securities  given  by  them  and  still  in  force,  and,  after  the 
discharge  thereof,  in  such  manner  *as  they  the  Poor  Law  Com- 
missioners should  direct.  The  oj^ly  remaining  fact  of  importance 
is  that,  before  the  29th  September,  1846,  the  principal  and  all  interest 
on  these  securities  had  been  discharged. 

Upon  these  facts  two  points  were  made  by  the  counsel  for  the  plain- 
tiffs :  the  first  that,  by  the  operation  of  certain  sections  of  the  Poor  Law 
Amendment  Act,  upon  the  dissolution  of  the  old  union,  the  property  in 
these  premises  was  divested  from  the  Incorporation :  in  whom  it  was 
Tested  he  did  not  distinctly  point  out  The  second,  that  at  all  events, 
even  if  the  ownership  remained  in  the  Incorporation,  it  was  one  modified 
by  the  statute,  and  subject  to  its  qualifications ;  and  that  the  occupation 
of  the  Guardians  was  not  by  virtue  of  any  contract  express  or  implied; 
and  therefore  that  the  relation  of  landlord  and  tenant  did  not  exist 
between  the  two  bodies. 

Upon  the  first  of  these  points  we  do  not  intend  to  express  any  decided 
opinion,  because  we  think  it  not  necessary.  Even  if  Uie  property  were 
so  divested,  yet,  if  the  Guardians  have  treated  the  Incorporation  as 
owners,  and  have  contracted  with  them  as  such,  impliedly  or  expressly, 
and  by  virtue  of  such  contract  have  become  their  tenants,  paid  rent,  and' 
had  occupation  for  which  rent  is  in  arrear,  the  mere  want  of  legal 
ownership  in  the  Incorporation  would  not  take  from  them  the  right  to 
distrain  for  such  rent  in  arrear. 

Upon  the  second  point  we  are  of  opinion  with  the  plaintiffs.  By  the 
case  we  are  to  be  at  liberty  to  draw  all  such  conclusions  and  inferences, 
and  presume  all  such  matters  and  facts,  as  a  jury  might  on  the  trial  of 
*2901  *^^  ^^®^®  before  them.  Now,  if  the  order  of  the  Poor  *Law 
^  Commissioners  of  the  16th  January,  1841,  had  been  made  before 
the  occupation  of  the  plaintiffs  had  commenced,  and  before  any  half- 
yearly  payment  had  been  made,  and  had  been  communicated  to  the 
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defendants,  it  is  clear,  we  think,  that  the  occupation  and  the  payment 
most  have  been  referred  to  such  order,  all  the  other  facts  in  the  case 
remainmg  the  same.     It  would  have  been  in  vain  for  the  defendants, 
acquiescing  in  such  an  order,  to  have  relied  on  the  language  of  the 
checks  or  receipts,  and  the  fact  of  occupation,  which  might  in  itself  be 
referred  indifferently  to  contract  or  the  order.     But  we  infer  that  this 
order,  when  made,  was  communicated  to  the  Incorporation,  because  it 
was  undoubtedly  the  duty  of  the  Ouardians  to  make  that  communication, 
and  because  we  infer  that  the  half-yearly  payments  subsequently  made 
have  been  applied  as  therein  directed  in  obedience  to  the  order,  seeing 
that  the  securities  referred  to  have  been  discharged.    Now  by  this  order 
the  Incorporation  would  perceive  that  the  Poor  law  Commissioners  assert 
Buch  a  dominion  over  the  premises  as  is  inconsistent  with  the  Incorpo- 
ration retaining  the  power  to  choose  their  tenant,  to  regulate  the  period 
of  his  occupation,  or  to  fix  the  compensation  to  be  paid ;  for  they  say 
that  the  premises  became  from  17th  September,  1835,  convertible  to  the 
common  use  of  the  Union ;  they  say  that,  accordingly,  the  poor  of  the 
Union  have  ever  since  occupied  them,  which  must  be  taken  to  mean  an 
occupation  with  reference  to  such  right  asserted  immediately  before ; 
they  fix  what  amount  shall  be  paid  as  from  a  preceding  quarter  for  the 
occupation  so  long  as  it  shall  last ;  and  they  direct  how  the  Incorpora- 
tion shall  apply  that  money  till  a  certain  object  be  effected.     At  the 
time  when  the  *Incorporation  received  this  notice  it  is  not  quite  r^oqi 
immaterial  that  the  Guardians  had  ceased  to  pay  them  rent  as  ^ 
such,  so  far  as  that  was  to  be  collected  from  the  form  of  their  checks. 
If,  then,  the  defendants  had  intended  to  assert  that  the  plaihtiffs  were 
their  tenants  in  the  ordinary  sense  by  virtue  of  any  contract,  express  or 
implied,  it  was  their  duty  to  intimate,  and  we  do  not  doubt  they  would 
in  some  way  have  intimated,  that  to  them  or  the  Poor  law  Commission- 
ers, or  both ;  for  the  language  of  the  order  was  unambiguous  to  this 
extent,  that  it  assumed  dominion  over  the  occupation  of  the  property  in 
every  important  particular.     But  they  acquiesce  ;  and  the  inference  to 
be  drawn  from  this  acquiescence  is  to  be  set,  not  against  any  clear  evi- 
dence how  the  occupation  commenced  in  1835,  inconsistent  with  it,  nor 
against  any  direct  proof  that  the  Guardians  entered  first  by  permission 
given  to  them  by  the  defendants,  or  under  any  express  contract  between 
them,  but  merely  against  the  presumptions  to  be  drawn  from  occupation 
and  payment  of  rent     These  presumptions,  no  doubt,  under  ordinary 
circmnstances,  are  very  strong ;  under  some  they  may  be  all  but  conclu- 
sive ;  but  under  the  circumstances  here  found,  seeing  who  the  parties 
are,  when  the  occupation  commenced,  and  especially  seeing  that  the 
plaintiffs  could  not  by  law  have  moved  the  poor  of  the  union  into  these 
premises  in  the  first  instance  but  under  the  authority  of  the  Commis- 
sioners, they  appear  to  us  completely  overweighed. 

Upon  consideration,  therefore,  of  the  whole  evidence,  we  are  of 
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opinion  that  the  conclusion  of  fact  to  be  drawn  is  that  the  plaintiffs  did 
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not  hold  as  tenants  of  *the  defendants :  and,  consequently,  that 


the  issue  on  the  plea  in  bar  ought  to  be  found  for  the  plaintiffs 
for  the  sum  of  four  guineas.  Judgment  for  plaintiff. 


ALGOCK  V.  The  Corporation  of  the  Royal  Exchange  Assurance. 

On  an  Issue,  between  the  owner  of  a  ship  and  the  insnrer,  whether  the  'ship  had  been  totally 
lost,  it  appeared  that  she  had  gone  on  shore,  and,  when  on  shore,  had  been  sold  by  the  eaptaiii 
to  a  party  who  succeeded  in  getting  her  off.  The  defendant's  case  being  that,  if  a  good  jadg- 
ment  bad  been  exercised,  total  loss  might  have  been  avoided  :  Held,  that  he  might  give  evi. 
dence  that  the  captain,  within  a  short  time  before  the  vessel  sailed,  was  addicted  to  draBke&- 
nesB. 

On  a  commission  to  examine  witnesses,  a  witness,  after  giving  oral  evidence,  put  in  a  docnment 
which  he  called  a  "  legalized  copy"  of  a  deposition  which  he  stated  himself  to  have  made 
eighteen  months  earlier  before  the  British  Consul  at  the  foreign  port  near  which  the  loss  oeenn^d, 
and  which  document  purported  to  contain  evidence  of  his  opinion  as  to  the  circumstances  of 
the  vessel  at  the  time  of  the  loss;  and  the  witness  stated  that  he  now  confirmed  such  deposi- 
tion, and  that  any  discrepancy  between  that  and  his  present  testimony  must  be  attributed 
to  the  lapse  of  time.    Held,  that  the  document  was  not  admissible  in  evidence. 

Debt  on  a  policy  of  insurance,  upon  ship,  at  and  from  Alexandria  to 
Trieste.  Averment,  that  the  ship  sailed  from  Alexandria,  and,  while  on 
her  voyage,  and  during  the  continuance  of  the  risk,  by  the  perils  and 
dangers  of  the  seas  and  by  strong  and  irresistible  currents,  and  by  the 
force,  &c.,  of  the  winds  and  waves,  was  stranded,  bulged,  and  wholly 
lost  to  plaintiff,  and  never  arrived  at  Trieste. 

The  defendants,  as  to  4602.,  parcel,  &c.,  «  so  far  as  the  same  became 
payable  by  reason  of  the  causes  of  action  in  the  declaration  mentioned, 
except  th6  total  loss  of  the  said  ship,"  paid  460Z.  into  Court;  which  the 
plaintiff  accepted.  And,  as  to  the  residue  of  the  causes  of  action,  they 
pleaded  that  the  ship  was  not  by  the  perils  and  dangers  of  the  seas,  or 
by  strong  and  irresistible  currents,  or  by  the  force,  &c.,  of  the  winds  and 
waves,  lost,  in  manner  and  form,  &c.  Conclusion  to  the  country.  Issae 
thereon. 

'^'On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings 
after  Hilary  term,  1848,  it  appeared  that  the  ship,  the  William 
Thompson,  sailed  from  Alexandria  for  Trieste  on  the  night  of  31st  July, 
1843.  She  was  then  of  the  value  of  about  22002.  On  the  night  of  the 
1st  August,  she  went  ashore  about  seventy  miles  to  the  west  of  Alex* 
^ndria.  The  captain  went  back  to  Alexandria  on  the  3d  of  August,  and 
i'etumed  on  the  next  day  to  the  vessel,  which  then  had  got  imbedded 
higher  on  the  beach.  The  Pasha  of  Egypt,  to  whom  part  of  the  cargo 
belonged,  sent  some  steam  vessels  for  the  purpose  of  assisting  in  the 
attempt  to  get  her  off:  and  her  top  rigging  was  taken  down  in  order  to 
relieve  her.     On  11th  August,  the  vessel  still  remaining  imbedded, 
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the  captain  went  again  to  Alexandria,  and  communicated  with  the  British 
consul,  who  sent  down  two  ship-captains :  and  they  gave  as  their  opinion 
tbat  it  was  more  advisable  to  sell  the  vessel  than  to  attempt  to  get  her 
off  and  repair  her.  A  similar  opinion  was  given  by  a  ship  builder  of 
Alexandria  named  Scotto.  The x^ptain  took  out  the  masts  and  rigging: 
and,  on  the  17th  of  August,  the  hull  of  the  vessel  was  sold  to  some  Oreeks 
for  405  dollars,  and  by  them  to  Scotto  for  490  dollars.  He  afterwards, 
and  after  she  had  been  on  shore  forty  days,  got  her  off  and  repaired 
her ;  and  she  performed  a  voyage  from  Alexandria  to  Leghorn,  after 
which  Scotto  sold  her  at  Leghorn.  It  appeared  that  Scotto  had  ex- 
pended 550  dollars  in  getting  her  off,  and  200  dollars  in  repairing  her 
hall;  that  he  expended  7000  dollars  in  rerigging  and  refitting  her;  and 
tbat  be  obtained  6500  dollars  for  her  at  Leghorn. 

Evidence  was  given,  on  the  part  of  the  plaintiff,  to  show  that  it  was 
not  worth  while  to  get  the  vessel  off.  Among  other  witnesses,  the  captain 
was  examined  viv&  '^'voce.  On  cross-examination,  he  was  asked  r^coqd 
whether  he  had  not  been  drunk  on  board  the  vessel,  and  whether  ^ 
he  had  not  been  given  to  drunken  habits  at  Alexandria  before  the  vessel 
sailed.    He  answered  that  he  was  not  worse  than  other  people. 

Further,  on  a  commission  to  examine  witnesses  at  Alexandria,  Scotto 
was  (besides  other  persons)  examined  for  the  plaintiff.  At  the  close  of 
his  evidence,  taken  25th  June,  1846,  the  following  question  isind  answer 
occurred. 

Q.  «  Do  you  know  of  any  other  matter  or  thing,  or  have  you  heard 
or  can  you  say  anything,  touching  the  matters  in  question  in  this  cause, 
that  may  tend  to  the  benefit  and  advantage  of  the  said  plaintiff,  besides 
what  you  have  been  interrogated  unto  ?  If  yea,  declare  the  same  fully 
and  at  large,  as  if  you  had  been  particularly  interrogated  thereto." 

A.  «  To  the  last  interrogatory,  this  deponent  saith :  I  have  nothing 
further  to  say.  I  hand  you  a  legalized  copy  of  a  deposition,  (D),  which 
I  made  at  the  English  Consulate,  and  which  I  now  confirm.  Any  discre- 
pancies that  there  may  be  between  this  document  and  my  present  de- 
position muat  be  attributed  to  the  length  of  time  that  has  elapsed  since 
this  occurrence."  The  document  (D)  purported  to  be  <«  Extracted  from 
the  original  existing  in  the  British  Consulate  office  at  Alexandria  in 
Egypt:*'  and  the  contents  were  a  declaration  and  certificate  as  to  the 
opimon  of  Scotto  upon  the  circumstances  in  which  the  vessel  was  placed, 
and  as  to  his  own  conduct  and  proceedings.  It  was  dated  5th  November, 
1844 ;  and  the  copy  contained  his  name,  as  signed,  at  the  end. 

Counsel  for  the  defendant  objected  to  the  admission  of  the  answer,  or 
the  document :  and  the  Lord  Chief  Justice  rejected  both. 

^Evidence  was  called  by  the  defendants,  for  the  purpose  of  r^oq^ 
showing  that  the  condition  of  the  ship  was  such  that,  with  prudent  ^ 
conduct  on  the  part  of  the  captain,  she  might  have  been  saved  for  the 
owners  at  an  expense  which  it  would  hnve  been  worth  while  to  incur* 
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It  was  proved  also  that  the  captain  had  refused  offers  of  assistance. 
One  of  the  witnesses  for  the  defendants  was  asked  whether,  before  the 
captain  of  the  William  Thompson  sailed  from  Alexandria,  the  witness 
had  seen  him  at  Alexandria  drank.  The  question  was  objected  to :  and 
the  Lord  Chief  Justice  directed  that  the  witness  should  be  asked  whether 
he  could  form  a  judgment,  from  what  he  saw,  of  the  captain's  habits  in 
respect  of  drunkenness.  This  question,  which  was  also  objected  to, 
having  been  put,  the  witness  answered  that  he  had  often  seen  the  cap- 
tain drunk  at  Alexandria,  before  the  vessel  left  that  place  on  Slst  July. 

The  Lord  Chief  Justice  left  to  the  jury,  whether,  under  the  circum- 
stances, the  ship  could  or  could  not  in  fact  have  been  got  off  without  an 
expense  which  it  would  not  have  been  prudent  to  incur.  Verdict  for 
defendants. 

In  Hilary  term  1848,  Watson  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  the  improper  rejection  and  admission  of  evidence,  and 
also  on  the  ground  that  the  verdict  was  againdt  the  evidence.(a) 

In  last  Michaelmas  term,(i) 

Sir  F.  Thmger^  Sir  J.  Bayley  and  Boml^  showed  cause. — ^First :  the 
*QQR1  ®^^^^^^  respecting  the  habits  of  the  ^captain  was  properly  ad- 
-'  mitted.  On  the  other  side,  reliance  will  be  placed  on  Attomey- 
Greneral  v.  Hitchcock,  1  Exch.  91,t  where  a  witness  for  the  Grown  on 
an  excise  prosecution,  being  asked,  on  cross-examination,  whether  he 
had  not  said  that  the  officers  of  the  Crown  had  offered  him  a  bribe, 
answered  in  the  negative ;  and  the  Court  of  Exchequer  held  that  the 
defendant  could  not  call  evidence  to  show  that  he  had  so  said.  That 
case  went  to  the  utmost  extent  of  strictness.  pLiord  Denman,  C.  J.— 
We  think  th6  decision  was  perfectly  right.]  But  there  the  question  wss 
only  as  to  contradicting  the  witness  on  a  collateral  matter :  here  the 
evidence  is  offered  for  the  purpose  of  showing  that  the  judgment  actuallj 
exercised  by  the  captain  in  abandoning  the  ship  was  that  of  a  person 
(an  agent  for  the  assured)  upon  whose  judgment  no  reliance  could  be 
placed.  In  Doyle  v.  Dallas,  1  Moo.  &  Rob.  48,  Lord  Texterdbn  said: 
<(  The  only  question  is,  whether  this  amounts  to  a  total  loss  ?  The  ship 
is  not  bodily  and  specifically  lost ;  but  circumstances  may  have  occurred 
which,  according  to  the  law  established  in  cases  of  marine  insurance, 
are  equivalent  to  a  total  loss.  I  think  the  circumstances  in  this  case 
will  have  that  effect,  if  at  the  time  of  the  sale,  that  measure,  on  the 
sound  exercise  of  the  best  judgment,  appeared  most  beneficial  to  all 
parties.  It  is  not  enough  that  the  owner  acted  honestly  in  the  sale, 
and  intended  to  do  for  the  best :  the  underwriters  are  not  liable  unless 
he  formed  a  correct  judgment,  that  is  to  say,  the  best  and  soundest  judg- 
ment which  could  be  formed.under  the  circumstances  which  then  existed. 

(a)  He  mored  also  on  the  ground  of  miadirection ;  but  on  this  point  no  rule  was  granted. 
(6)  Korember  ISth  and  14th,  1S48.    Before  Lord  Dbkvan,  C.  J.,  Colbrid^h,  Wigbtmah,  ud 
Sblb,  Js. 
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Nothing  less  than  this,  in  my  opinion,  will  make  a  total  loss,  ^while 
the  ship  continues  in  existence,  "(a)    In  order  to  apply  this  test 
in  any  particular  case,  it  is  most  material  to  know  whether  the  judgment 
was  that  of  a  person  capable  of  judging  well :  and  the  evidence  of  in- 
temperate habits  bears  directly  upon  that  question.     And,  further,  since 
the  question  of  constructive  total  loss  depends  upon  circumstances  affect- 
ing the  condition  of  the  ship  and  the  prospect  of  getting  her  off  safely, 
every  circumstance  that  could  so  operate  is  material.     The  capacity  of 
the  captain,  as  of  any  other  person  about  the  ship,  is  such  a  circum- 
stance.   All  reasonable  means  were  in  fact  used  for  getting  the  vessel 
off.    Mere  bona  fides  in  the  captain  would  not  be  enough ;  Qardner  v. 
Salvador,  1  Moo.  k  Rob.  116 ;  it  was  essential  to  know  whether  the 
party  whose  duty  it  was  to  use  such  means  was  a  person  capable  of  act- 
ing judiciously.    The  bearing  of  the  evidence  was  two-fold ;  it  impeached, 
first,  his  knowledge  and  understanding  of  facts  at  the  time,  secondly, 
his  recollection  afterwards.     The  plaintiffs  themselves  had  questioned 
the  captain  as  to  his  judgment  of  things  at  a  certain  time,  so  as  to  make 
that  important.     The  defendants  might  follow  up  the  inquiry.     Evidence 
would  have  been  receivable  to  show  that  he  was  actually  drunk  at  the 
time ;  so  also  was  evidence  tending  to  show  that  he  probably  was  drunk, 
or  that,  in  consequence  of  former  drunkenness,  his  perceptions  were 
imperfect.     Clearly  it  might  have  been  proved  that  he  was  personally 
absent.    Much  of  the  conduct  ascribed  to  him  by  the  evidence  required 
explanation :  the  fact  of  habitual  drunkenness  furnished  it.     The  proof 
of  that  fact  was  not  contradiction  to  a  statement,  but  a  *narra-  r^ooo 
tive  completing  the  view  of  the  res  gestae,  and  showing  the  mind  ^ 
and  motive  of  an  acting  party.     In  1  Phill.  Evid.  189,  part  1,  c.  7,  s. 
1,  9th  ed.,  it  is  said  that,  <<  In  cases  where  it  is  material  to  inquire  into 
the  demeanor,  the  conduct,  and  mental  feelings  of  an  individual  at  a 
particular  period,  the  expressions  used  by  the  individual  at  the  period 
in  question  are,  in  their  nature,  original  evidence.     For  they  are  the 
thing  itself  which  is  inquired  into,  as  far  as  outward  behaviour  is  im- 
portant ;  and  as  evidence  of  inward  sentiments,  they  are  unlike  a  state- 
ment of  past  occurrences ;  for  they  derive  their  credit  from  being  usually 
identified  with,  and  naturally  resulting  from,  particular  corresponding 
feelings."     And,  afterwards,  p.  194,  that  words  and  writings  are  admis- 
sible as  part  of  the  res  gestie  when  they  accompany  some  act  (as  in  this 
case  the  abandoning  of  the  vessel)  « the  nature  and  object  or  motives  of 
which  are  the  subject  of  inquiry :"  such  words  «  are"  then  «  receivable 
^  original  evidence,  on  the  ground  that  what  is  said  at  the  time  affords 
legitimate,  if  not  the  best,  means  of  ascertaining  the  character  of  such 
equivocal  acts  as  admit  of  explanation,  from  those  indications  of  the 
mind,  which  language  affords :"  « they  derive  their  credit  from  the  sur- 
rounding circumstances,  and  not  from  the  bare  expressions  of  the  decla- 

(a)  See  the  tnthorittei  eited  in  Knight «.  Faith,  15  Q.  B.  649  (E.  C.  L.  R.  toL  69). 
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rant.  And  the  language  of  persons  at  the  time  of  their  doing  a  particalar 
act,  in  the  same  manner  as  their  demeanor  of  gesture,  is  more  likely  to 
be  a  true  disclosure  of  what  was  really  passing  in  their  minds,  than  their 
subsequent  statements  as  to  their  intentions,  even  if  such  statements 
would  not  be  excluded  on  other  grounds."  It  is  true  that  an  insurance 
>*'9QQ1  ^^^'^  ^^^  ^^  altered  or  explained  by  a  verbal  "^representation ; 

-*  Pawson  t;.  Watson,  2  Cowp.  785 :  and  perhaps  some  misapprehen- 
sion of  this  rule  has  led  to  the  objection  here  taken :  but  the  evidence 
here  is  offered  to  countervail  the  presumption  which  might  arise  from 
the  master  having  thought  it  right  to  abandon.  For  this  purpose,  the 
proof  need  not  be  confined  to  the  time  of  the  actual  loss,  any  more  than 
in  Rex  v.  Hunt,  3  B.  &  Aid.  566  (E.  C.  L.  R.  vol.  5),  the  evidence 
which  was  offered  to  show  that  the  meeting  was  unlawful  was  confined  to 

the  time  of  the  meeting.     In v.  Moor,  1  M.  &  S.  284,  an  action 

of  slander,  evidence  of  reports  which,  it  seems,  existed  before  the  time 
of  the  supposed  slander,  was  held  to  be  admissible  as  afiecting  the  ques- 
tion of  damages :  and  the  question  whether  a  loss  is  total  or  partial  is 
in  effect  a  question  of  damages. 

Secondly :  the  answer  by  Scotto  to  the  last  interrogatory  was  pro- 
perly rejected.  The  interrogatory  itself  is  objectionable ;  a  witness, 
giving  evidence  for  a  plaintiff  viv&  voce,  could  not  be  asked  generally 
what  he  knew  for  the  plaintiff's  benefit ;  nor  whether  he  had  always 
made  the  same  statement.  And,  after  the  witness  had  answered  that 
he  had  nothing  further  to  say,  what  followed  was  not  in  answer  to  any 
question  put,  so  that  no  cross  interrogatory  could  have  been  framed  in 
anticipation.  The  deposition  itself  is  not  evidence :  much  less  is  a  copy; 
Burton  v.  Plummer,  2  A.  &  E.  841,  343,  4  (E.  C.  L.  R.  vol.  29).  If  it 
be  said  that  the  deposition  was  used  only  to  refresh  the  witness's  me- 
mory, and  that  he  is  to  be  understood  as  repeating  what  he  there  said, 
the  answer  is  that,  for  this  purpose,  the  original  should  have  been  pat 
*^001  ^^ '  whereas  it  does  not  appear  that  what  was  handed  in  *iiFas 

-^  even  an  accurate  copy.  Nor  is  it  even  shown  that  the  witness 
ever  saw  the  original.  The  meaning  of  the  phrase  «<  legalized  copy" 
does  not  appear.  And  the  document  was  not  used  merely  to  refresh  the 
witnesses's  memory :  on  the  contrary,  he  intimates  that  its  contents  must 
be  more  accurate  than  what  he  now  remembers.  He  says  that  he  con- 
firms something :  if  that  is  the  deposition,  he  is  attempting  to  confirm 
what  is  iiot  before  him :  if  it  is  the  copy,  the  deposition  itself  is  not 
confirmed.  (The  case  was  also  argued  on  the  question  whether  or  not 
the  verdict  was  against  the  evidence.) 

Watsony  Bramwelly  and  Hugh  HUlj  contr&. — First,  the  evidence  of 
intemperance  at  a  time  before  the  loss  ought  not  to  have  been  admitted. 
The  rule  as  to  contradicting  answers  given  by  a  witness  on  cross-exami- 
nation is  stated  thus  in  Attorney-General  v.  Hitchcock,  1  Ex.  99,t(a)  by 

(a)  S«6  MeUmiflh  «.  CoUier,  June  S8th,  1850, 15  Q.  B  (E.  C.  L.  R.  toI.  69). 
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Pollock,  C.  B.  <<  The  test,  whether  the  matter  is  collateral  or  not,  is 
this :  if  the  answer  of  a  witness  is  a  matter  which  you  would  be  allowed 
on  your  part  to  prove  in  evidence — ^if  it  have  such  a  connexion  with  the 
issue,  that  jou  would  be  allowed  to  give  it  in  evidence — ^then  it  is  a 
matter  on  which  you  may  contradict  him.  Or"  (as  it  had  been  put  by 
Aldbrson,  B.),  « if  you  ask  a  witness  whether  he  has  not  said  so  and 
80,  and  the  matter  he  is  supposed  to  have  said  would,  if  he  had  said  it, 
contradict  any  other  part  of  his  testimony,  then  you  may  call  another 
witness  to  prove  that  he  had  said  so,  in  order  that  the  jury  may  believe 
the  account  of  the  transaction  which  he  gave  to  that  other  '*'wit-  r^coni 
Bess  to  be  the  truth,  and  that  the  statement  he  makes  on  oath  in  *- 
the  witness-box  is  not  true."  The  evidence  here  was  not  material  in 
contradiction  according  to  these  tests.  The  captain's  ability  to  form  a 
judgment  at  the  time  when  the  ship  was  relinquished  (supposing  that 
the  evidence  bore  upon  that  point),  was  not  a  matter  in  issue,  though  it 
might  have  been  made  so  by  tendering  issue  on  the  sea-worthiness.  (Sir 
jP.  Thenger  referred  to  the  power  reserved  to  the  Royal  Exchange  As- 
surance Company,  by  stat.  11  O.  1,  c.  80,  s.  43,  to  plead  generally.) 
The  payment  into  Court  admits  all  that  the  plaintiff  might  have  been 
obliged  to  prove  under  the  general  issue.  It  is  argued  on  the  other  side 
that  the  master's  ability  to  form  a  judgment  was  essential,  because  the 
question  was  whether  there  had  been  a  total  or  a  partial  loss.  The 
question,  what  is  total  loss,  varies  with  the  subject-matter  of  litigation. 
The  test  is  not  the  same,  where  the  dispute  is  whether  the  ship  still  con- 
tinued such  a  chattel  as  might  be  sold  by  that  name ;  Barr  v.  Gibson, 
3  M.  &  W.  390  ;t  or  whether  she  was  in  such  a  condition  that  the  mas- 
ter might  honestly  sell  her  for  the  benefit  of  those  concerned ;  Hunter 
r.  Parker,  7  M.  &  W.  322, f  Abbott  on  Shipping,  p.  7,  part  1,  c.  1,  s. 
2,  8th  ed. ;  as  it  is  where  the  litigation  turns  upon  the  right  of  aban- 
donment. In  the  latter  case  the  question  is,  strictly,  what  a  prudent 
owner  would  do  under  the  circumstances,  if  uninsured ;  Benson  v.  Chap- 
man, 6  M.  &  G.  792  (E.  C.  L.  E.  vol.  46),(a)  *Young  v.  Turing,  ^^^^^ 
2  M.  &  G.  693,  600  (E.  C.  L.  R.  vol.  40.(V)  That  turns  upon  an  L 
estimate  of  the  sum  it  would  cost  to  get  the  ship  off,  the  expense  of 
repairs,  the  value  of  the  ship  as  she  lies,  and  her  probable  value  when 
repaired :  and  it  is  to  be  ascertained  by  the  evidence  of  surveyors  how 
these  facts  really  were :  what  might  be  the  captain's  knowledge  or  judg- 
ment upon  them  is  not  material,  if  the  facts  lead  to  a. certain  conclu- 
sion ;  the  captain  may  have  been  drunken,  debauched,  or  insane,  or  h^ 
may  even  have  been  corrupt,  but  the  conclusion  will  still  remain  the 

(a)  Jadgment  of  0.  B.  rerened  on  error  in  Exoh.  Gh.,  Chapman  v.  Benion,  6  Com.  B.  330 
(B.  C.  L.  B.  Tol.  67) ;  Jadgment  of  Ezch.  Ch.  affirmed  in  Dom.  Proo.,  Benson  v.  Chapman,  2  fi. 
Lords  Cases,  696;  8.  C.  8  Com.  B.  960  (E.  C.  L.  B.  toL  66).  The  test,  however,  suggested  in  thu 
C.  B.  wu  adhered  to  in  the  other  Courts. 

(6)  Watmm  also  referred  to  the  summing  np  of  Eblb,  J.,  in  Phillips  «.  Naime,  4  Com.  B.  343 
(£.  G.  L.  B.  Tol.  66).  See  also  Manning  «.  Irring,  1  Com.  B.  168  (E.  C.  L.  R.  vol.  60).  Judg- 
meat  ajfirmed  in  Szoh.  Ch.,  Irving  «.  Manning,  3  Com.  B.  784  (E.  C.  L.  R.  toL  62). 


302  ALCOCK  i;.   ASSURANCE  CO.     H.  T.  1849. 

same.  [Wiohtman,  J. — Surely  it  is  a  material  question  whether  or  not 
there  was  a  person  on  board  capable  of  exercising  the  judgment  required 
on  these  facts.]  That  could  be  no  ground  of  decision.  Lord  Dbnmak, 
G.  J.,  himself  said  to  the  jury  in  thk  case  that,  if  the  captain  did  a 
wise  thing  in  giving  up  the  ship,  whether  for  right  reasons  or  not,  the 
underwriters  were  liable.  Lord  Tbntbrden's  summing  up  in  Doyle  v. 
Dallas,  1  Moo.  &;  R.  48,  does  not  really  go  farther  than  this.  The  fal- 
lacy on  the  other  side  lies  in  requiring  that  the  master,  if  he  took  a 
right  course,  should  have  found  out  that  course  by  the  operation  of  a 
sound  judgment.  His  ability  to  judge  is  no  ingredient  in  the  decision. 
It  is  never  put  to  the  jury  in  cases  of  this  kind.  A  more  than  common 
ability  in  the  master  is  never  made  a  topic  for  the  plaintiff.  In  Gard- 
ner V.  Salvador,  1  Moo.  &  R.  116,  Batley,  B.,  said:  «  The  question  in 
this  case  is,  whether  you  are  satisfied  that  there  has  been  a  total  loss 
by  perils  of  the  sea.  I  know  of  no  such  head  of  insurance  law  as  loss 
^Q^on  by  '^'sale.    If  the  situation  of  the  ship  be  such,  that  by  no  means 

-*  within  the  master's  reach  it  can  be  treated  so  as  to  retain  the 
character  of  a  ship,  then  it  is  a  total  toss.  If  the  captain,  by  means 
within  his  reach,  can  make  an  experiment  to  save  it  with  a  fair  hope  of 
restoring  it  to  the  character  of  a  ship,  he  cannot  by  selling  it  turn  it 
into  a  total  loss."  <<Bona  fides  in  the  captain  will  not  decide  the  ques- 
tion ;  for  if  he  sells  erroneously  what  is  entitled  to  the  character  of  a 
ship,* though' he  thinks  it  a  wreck,  it  will  not  do."  [Erle,  J. — The 
master's  opinion  is  not  the  probandum ;  it  may  be  one  of  the  probantia.] 
It  is  clearly  laid  down  in  Dixon  v.  Sadler,  5  M.  &;  W.  405,  414,  416,t(«) 
that,  if  a  faulty  exercise  of  discretion  by  the  master  or  crew  causes  loss, 
the  assured  is  not  responsible,  nor  the  underwriters  discharged.  It  is 
incorrect  to  say  that  evidence  may  be  admissible  for  the  defendants  as 
explaining  the  master's  acts.  At  the  time  when  they  are  done,  he  is 
the  agent  of  all  concerned :  only,  if  the  loss  be  total,  his  agency  is  for 
the  underwriters,  if  not  total,  for  the  assured.  And,  further,  even  if 
the  state  of  his  mind  at  the  time  of  the  sale  could  be  investigated,  it 
does  not  follow  that  the  defendants  could  examine  into  the  habits  of  his 
past  life,  unless  indeed  for  the  purpose  of  generally  discrediting  him. 
It  is  suggested  that  the  evidence  might  tend  to  show  a  probability  of  his 
being  drunk  or  infirm  in  mind  at  the  time  in  question :  but  evidence  is 
not,  in  general,  receivable  to  prove  that  a  party  would  be  likely  to  act 
in  a  particular  manner.  <<  It  would  not  be  allowable  to  show,  on  the 
trial  of  an  indictment,  that  the  prisoner  has  a  general  disposition  to 
commit  the  same  kind  of  offence  as  that  charged  against  him :"  1  Fhill. 
♦3041  ■^^"  '*'^'^'  *P^T^^  1»  c.  9,  8.  2,  9th  ed.    In  an  action  against  an  attor- 

-*  ney  for  negligence,  proof  could  not  be  offered  that  he  was  habitu- 
ally drunken  and  negligent.  If  the  captain  in  fact  did  what  a  judicious 
man  would  have  done,  the  supposed  likelihood  is  quite  immaterial.    The 

(a)  Affirmed  in  Exoh.  Cb.,  Sadler  v.  Dixon,  S  M.  &  W.  895.t 
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qoestion  should  at  least  have  been  confined  to  the  very  time  of  the 
transaction  in  dispute.  Evidence  could  not  have  been  given  for  the 
plaintiff  that  the  captain  was  habitually  sober.  The  possible  inference 
as  to  the  witness's  power  of  recollection  is  no  sufficient  ground  for  ad- 
mitting the  evidence.  If  it  were,  the  inquiry  as  to  previous  habits 
might  be  made  as  to  any  witness,  in  any  case. 

Then,  as  to  the  evidence  rejected:  it  is  sufficient  that  the  witness 

reduces  a  paper  containing  a  statement  which  he  declares  to  be  the 
truth,  and  desires  that  it  may  form  part  of  his  evidence.  If  it  was  not 
Bofficiently  authenticated,  the  objection  should  have  been  taken  by  the 
Commissioners;  the  witness  might  then  hav^  gone  over  the  written  state- 
ment, and  repeated  it  verbatim.  [Wightman,  J. — Would  the  copy  have 
been  such  as  he  could  properly  refresh  his  memory  by  ?  Erle,  J. — It 
does  not  appear  when  or  under  what  circumstances  the  copy  was  made.1 
It  is  asked,  which  the  witness  confirms,  the  deposition  or  the  copy.  He 
clearly  confirms  the  copy  of  the  deposition.  The  word  "legalized,"  it 
is  argued,  is  unmeaning :  but  it  is  also  unnecessary ;  it  is  sufficient  thai 
the  witness  attests  the  document  to  be  a  copy.  It  would  be  hard  that 
this  objection,  which  is  of  a  strictness  probably  not  anticipated  by  the 
Commissioners  at  Alexandria,  should  prevail  at  a  late  period  of  the 
canse.  [Coleridqb,  J. — You  might  have  applied  to  have  the  answer 
Btrack  out.]  Cur,  adv.  vuU, 

*Lord  Dbnman,  C.  J.,  in  this  term  (January  29th),  delivered  rutoAic 
the  judgment  of  the  Court.  '• 

A  rule  nisi  for  a  new  trial  in  this  case,  in  which  the  verdict  passed 
for  the  defendants,  was  obtained  for  the  improper  rejection  of  evidence, 
and  the  improper  admission  of  evidence.  The  case  was  argued  before 
us  at  great  length ;  and  we  have  given  it  full  consideration. 

The  evidence  rejected  was  a  written  document  to  which  one  Scotto 
referred  in  the  course  of  his  deposition  as  the  <<  legalized  copy"  of  some 
statement  that  he  had  made  in  a  former  proceeding,  "and  which,"  said 
ae,  «I  now  confirm."  We  need  not  advert  to  any  other  points  of  objec- 
tion that  were  stated  to  this  mode  of  swearing  by  reference,  because  the 
preliminary  one,  to  a  copy,  though  stated  to  be  legalized^  but  neither 
officially  authenticated,  nor  examined,  nor  in  any  manner  described  or 
even  identified,  appears  to  us  all  conclusive  against  its  admission. 

The  evidence  said  to  be  improperly  admitted  was  that  which  waa 
offered  to  prove  that  the  captain,  whose  abandonment  of  the  vessel  con* 
stitnted  the  plaintiS''8  claim  on  the  underwriters  for  a  total  loss,  was 
habitually  a  drunkard.  Questions  on  the  subject  in  the  cross-examina- 
tion of  the  captain  himself,  who  was  a  witness  for  the  plaintiff,  were  not 
objected  to  by  the  plaintiff's  counsel,  who,  on  the  argument,  treated  them 
as  attacks  upon  his  credit,  but  argued  that  the  defendants  were  bound 
by  the  answers  given  by  him,  as  in  Attorney-General  v.  Hitchcock,  1 
Exch.  91,t  so  that  they  were  not  at  liberty  to  contradict  the  witness 

VOL.  xni.— 24  Q  2 
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*^0R1  ^^°^^^^^  ^"  ^^^^  subject  "^by  adverse  witnesses.  The  plaintiff's 
-*  learned  counsel  urged  that  unfitness  in  the  captain  for  the  dis- 
charge of  his  duty  might  have  been  pleaded  in  answer  to  thfcs  action  as 
unseaworthiness,  and  that  without  such  plea  the  inquiry  could  not  be 
permitted.  On  the  defendant's  part,  Attorney-General  v.  Hitchcock 
was  not  questioned ;  but  it  was  urged  that  unfitness  to  navigate  and 
command  the  vessel  was  not  on  this  trial  imputed  to  the  captain,  but 
only  a  fact  offered  to  be  proved,  the  existence  of  which  would  show  that 
the  judgment  which  he  was  bound  to  exercise  as  to  the  propriety  of  aban- 
doning the  vessel  was  likely  to  be  obscured  and  to  fail  for  his  guidance 
in  that  critical  moment ;  and,  though  the  opinion  of  the  jury  could  not 
be  concluded  by  that  formed  by  any  captain,  but  would  depend  on  the 
actual  state  of  things,  yet  it  might  fairly  be  influenced  by  the  conduct 
of  the  person  performing  an  important  duty  in  those  circumstances.  If 
the  abandonment  was  dictated  by  an  intelligent  and  impartial  mind,  it 
gave  the  tactual  result  of  that  which  is  considered  as  the  test  of  its  pro- 
priety. What  would  a  prudent  owner  have  done  under  the  circumstances, 
if  uninsured  ? 

From  these  considerations  it  seemed  to  follow  that  the  defendants 
might  be  at  liberty  to  prove  that  the  judgment  actually  exercised  was 
entitled  to  no  respect  from  the  jury,  whether  from  an  obvious  interest, 
or  from  a  morbid  state  of  mind  such  as  is  often  superinduced  by  habits 
of  intoxication.  The  learned  counsel  were  driven  to  admit  that,  if  it 
were  proper  to  exclude  this  evidence,  we  must  also  exclude  proof  of  in- 
4*^071  ^^'^^ty  in  the  captain,  or  that  he  had  been  bribed  to  abandon,  the 
^  '^'actual  position  of  the  ship  being  independent  of  either.  And  it 
would  follow  that  similar  evidence  could  not  be  admitted  to  show  that 
the  surveyors  employed  were  incompetent  persons.  But  the  opinion 
formed  by  them,  as  well  as  that  formed  by  the  captain,  must  have  some 
weight,  if  unimpeached ;  and.  Whether  impeached  or  not,  the  state  in 
which  the  ship  was  when  abandoned  would  have  equally  required  to  be 
proved  to  the  satisfaction  of  the  jury. 

No  authority  was  cited  on  this  precise  point }  but  reference  was  made 
to  the  first  chapter  of  Abbott  on  Shipping,  page  7,  part  I.  c.  1,  s.  2, 8th 
ed.,  on  the  duties  of  the  master.  In  that  chapter,  which  treats  of  sales 
by  the  master,  and  of  abandonment,  several  cases  are  set  forth :  that  of 
the  Fanny  and  Elmira,  Edwards's  Adm.  Rep.  117  [and  that  of  Mae- 
burn  V.  Leckie,  Abbott  on  Shipping,  p.  10,  note  (^)],  (a)  in  which  one  of 
the  questions  left  by  Chief  Justice  Dallas  to  the  jury  was  whether  the 
master  acted  according  to  the  best  of  his  judgment.  In  Freeman  v.  East 
India  Company,  Abbott,  p.  11,  note  (A),  6  B.  &  Aid.  617  (E.  C.  L.  R.  vol. 
7),  on  a  similar  occasion,  the  captain's  having  <<  acted  bonfi  fide  accord- 
ing to  the  best  of  his  judgment"  was  found  as  a  fact :  so  in  Idle  v.  The 

(a)  The  words  printed  above  in  braokets  seem  to  hare  been  acoiden tally  omitted  in  the  MS. 
judgment 
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Rojal  Exchange  Assurance  Company,  8  Taunt.  755  (E.  C.  L.  R.  voL  4), 
and  in  Read  v.  Bonbam,  3  Br.  &  B.  147  (E.  C.  L.  R.  voL  7).  This 
seems  to  have  been  considered  essential  in  Somes  v.  Sugrue,  4  Car.  & 
P.  276  (E.  C,  L.  R.  voL  19),  and  in  Doyle  v.  Dallas,  1  Moo.  &  R.  48. 
Lord  Tenterdbn,  who  perhaps  ought  to  be  regarded  as  the  first  autho- 
rity in  such  matters,  thus  expresses  himself:  <(  Circumstances  may  have 
occurred,"  &c.  (His  *Lordship  here  read  from  the  passage  cited,  r^qno 
ante,  p.  296,  as  far  as  <<  which  then  existed.")  ^ 

It  is  impossible  to  exclude  from  inquiry,  on  such  an  issue,  either  the 
facts  of  the  case  or  the  power  of  judging  possessed  by  the  master.  By 
proving  habitual  intoxication  the  defendants  would  have  shown  that  a 
correct  judgment  could  not  l^e  expected  from  such  a  person  :  and  they 
have  a  right  to  remove  from  the  case  against  them  any  authority  which 
might  belong  to  the  act  of  abandonment  presumed  to  have  been  dictated 
by  such  a  judgment.  Rule  discharged. 

The  ouuter  has  nol  in  rirtae  of  hie  offloe  any  and  Tehement  exigency.    It  may  be  properly 

tathority  to  sell  a  ship,  except  in  a  case  of  ex-  determined  by  conBidering  whether,  ander  like 

treme  neeenity,  where  the  tcsmI  is  wrecked  or  eircnmetances,  a  sale  would  haTC  been  made 

onnaTigable.    The  Schooner  Tilton,  &  Mason,  by  a  considerate  owner  for  his  own  interest,  and 

44)5;  Skrine  v.  Sloop  Hope,  Bee,  2;  Scull  «.  that  of  all  concerned.     Robinson  v.  The  Com> 

Briddle,  2  Wash.  C.  C.  150.    It  is  not  safficient  monwealth  Ins.  Co.,  3  Snmner,  220.    The  mas. 

to  justify  a  sale  of  a  vessel  by  a  master  that  he  ter  has  no  power  to  judge  of  the  necessity  of 

acted  in  good  faith  and  in  the  exercise  of  his  selling  a  damaged  ship  if  he  has  the  power  of 

best  discretion ;    there   must  appear  to  haTC  communicating  with  and  consulting  the  owners 

been  an  urgent  necessity  to  sell  for  the  pre-  or  insurers.    Peirce  v.  Ocean  Ilb.  Co.,  18  Pick, 

serration  of  the  interest  of  all  concerned.    The  88.    A  master  of  a  vessel  in  a  port  of  refuge  is 

Suah  Ann,  2  Sumner,  206.     The  criterion  for  not  justified  in  selling  the  cargo  as  damaged  by 

deciding  the  master's  power  to  sell  a  stranded  showing  that  he  acted  in  good  faith,  and  under 

vessel  is  the  distance  of  the  owners  or  insurers  the  advice  of  surveyors  called  by  him,  who  re- 

from  the  scene  of  stranding.   New  Bngland  Ins.  ported  it  damaged,  and  recommended  a  !<ale  for 

Co.  r.  The    Brig  Sarah  Ann,  13  Peters,  387.  the  benefit  of  all  concerned,  if  it  be  shown  that 

The  master  has  authority  to  sell  the  ship  ohly  no  necessity  existed  for  a  sale ;  and  tho  owners 

in  case  of  extreme  necessity ;  but  this  necessity  of  the  vessel  in  such  case  are  liable.    Myers  v. 

is  not  physical  but  moral,  amounting  to  a  strong  Baymore,  10  Barr,  Hi. 


ANDERSON  v.  BOYNTON.    Jan.  80. 

Judgment  having  been  obtained  against  W.,  the  public  officer  of  a  banking  company,  the  creditor 
issued. writs  of  fei.  fa.  against  seven  of  the  shareholders,  each  of  whom,  severally,  retained 
the  same  attorney  for  his  defence.  Afterwards,  by  consent,  the  actions  (in  the  Court  of  Exche- 
quer) were  consolidated,  and  one  tried. 

Edd  that  it  might  be  inferred  from  these  facts  that  the  several  retainers  were  withdrawn,  and 
a  joint  retainer  given  to  the  attorney  by  all  the  defendants  as  to  future  proceedings  :  and 

Held  that  he  might  recover  from  one  the  amount  of  his  bill  of  costs  in  the  action  tried,  though 
that  party  was  not  the  defendant  in  the  individual  action. 

The  attorney  delivered  a  bill  of  costs  to  the  one  defendant,  headed  "In  the  Exchequer  of 
Pleas  X."  (the  defendant)  ''debtor  to  B."  (the  attorney).  The  name  of  the  particular  causa 
tried  was  not  given  ;  but  the  nature  of  the  business  appeared  by  the  items,*  and  one  of  them, 
referring  to  the  judgment  against  the  public  officer,  mentioned  the  title  of  the  cause  in  which 
that  judgment  was  given.    The  bill  confined  items  for  business  in  Chancery. 

Held,  a  sufficient  biU  (under  statr  0  A  7  Vict  c.  73,  s.  37)  to  charge  defendant  for  the  business 
(after  consolidation)  in  the  Court  of  Exchequer.    . 
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Assumpsit  for  work  and  labour,  &c.,  of  plaintiff  as  an  attorney  and 
solicitor,  other  work  and  labour,  money  paid,  money  lent,  and  on  an 
account  stated. 

Pleas.  1,  Except  as  to  13812.  2«.,  parcel,  &c.,  Non  assumpsit.     Issue 

thereon.     2,  As  to  13812.,  parcel,  &c.,  and  the  further  sum  of  il.  18s. 

2d.j  other  parcel,  &c.,   payment.     S,  As  to  the   two  last-mentioned 

*^0Q1  ^^™^'  *^  set-off.    Issues  were  tendered  and  joined  on  these  two 

^  pleas.  • 

4,  To  the  1st  and  2d  counts,  that  the  action,  as  to  those  counts,  was 
for  fees,  charges,  &;c.,  in  respect  of  business  done  by  plaintiff,  as  an  attor- 
ney and  solicitor,  for  defendant ;  and  that  plaintiff  did  not  deliver,  send, 
or  leave  a  bill  one  calendar  month  or  longer  before  action  brought,  ac- 
cording to  the  statute.(a)  Verification.  Replication,  that  plaintiff  did, 
one  month  and  upwards,  to  wit,  upwards  of  one  calendar  month,  before, 
&c.,  to  wit,  on,  &c.,  leave  a  bill,  &c. ;  conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Yorkshire  Summer  assizes, 
1847,  it  appeared  that  the  defendant  was  a  shareholder  in  The  York- 
shire Agricultural  and  Commercial  Banking  Company,  which  stopped 
payment  in  1843.  The  London  and  Westminster  Banking  Company, 
who  were  creditors,  brought  an  action  in  the  names  of  Esdaile  and  others, 
their  public  officers,  against  Wood,  a  public  officer  of  the  Yorkshire,  &c.. 
Company,  and  obtained  judgment.  They  then  proceeded  by  writs  of 
sci.  fa.  against  one  George  Lund,  the  now  defendant,  and  six  other  share- 
holder8,(a)  each  of  whom  defended  the  action  against  him  by  the  now 
plaintiff  as  his  attorney.  The  parties  having  pleaded  to  issue,  a  con- 
solidation rule  was  granted  by  a  Judge  in  the  following  terms : 

Upon  hearing  the  attorneys,*'  &c.,  "and  by  con- 
sent, I  do  order  that,  upon  the  consent  of  defendants 
in  the  seven  last-mentioned  causes  to  be  bound  and 
concluded  by  the  *  verdict  and  final  judgment  in  ^^o-  ^ 
the  first-mentioned  cause,  all  proceedings  in  the  ^ 
last-mentioned  causes  shall  be  stayed  until  after  the  trial  of  the  first- 
mentioned  cause ;  and,  in  case  final  judgment  shall  pass  for  the  plaintiffs 
in  the  said  first-mentioned-action,  they  shall  be  at  liberty  to  tax  their  costs 
in  such  other  last-mentioned  actions,  and  sign  judgment  against  the  de- 
fendants therein. 

"Dated  the  22d  day  of  March,  1844,"  &c. 

The  cause  Esdaile  v,  Lund  was  tried ;  and  the  plaintiffs  ultimately 
obtained  judgment  in  the  Court  of  Exchequer.  The  present  action  was 
brought  to  recover  the  now  plaintiff's  costs  and  charges  of  that  cause 
(subsequent  to  the  consolidation)  from  the  now  defendant.  There  was 
some  evidence  that  the  defendant  had  been  informed  of  the  proposal  to 
consolidate,  and  acquiesced  in  it. 

(a)  6  A  7  Yiot  c  73,  8.  37. 

VO)  £ee  EadaUe  «.  Lund,  12  M.  A  W.  607,  734.t 


^Ssdaile  and  Others 
o.  Lund. 
Same  v.  Pawcetty 
Same  v.  Boynton, 
Ao.  (naming  the 
other  oanses). 
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(«The  bill  (a)  was  headed,  defendant  debtor  to  plaintiff;  and  the  Ex- 
chequer of  Pleas  was  specified  as  the  Court ;  and  the  statement  of  the 
items  showed  clearly  that  a  judgment  had  been  recovered  by  The  Lon- 
don and  Westminster  Bank  against  The  Yorkshire  Agricultural,  &c., 
Company;  that  writs  of  scire  facias  were  then  issued  against  the  de- 
fendant and  some  other  shareholders  of  the  latter  bank ;  that  they  were 
consolidated;  and  that  one  of  them  was  tried :  but  the  bill  did  not  name 
which  scire  facias  was  tried,  the  name  of  Esdaile  v.  Lund  not  '''be-  r^qii 
ing  mentioned  in  the  bill ;  and  the  technical  name  of  the  original  ^ 
cause  in  which  the  judgment  was  recovered,  viz.  Esdaile  and  others  v. 
Wood,  Pvhlie  officer^  was  not  mentioned  when  the  judgment  was  first 
described,  though  it  was  stated  in  a  subsequent  item  in  respect  of  a  copy 
of  the  judgment." 

The  Lord  Chief  Baron  was  of  opinion  that  the  action  did  not  lie. 
He  observed  that  the  plaintiff  Anderson  had  instructions  from  each  of 
the  defendants,  one  of  whom  was  selected  by  the  plaintiffs  in  the  consoli- 
dated actions  for  the  purpose  of  trial :  that  it  did  not  follow,  because 
each  of  the  other  defendants  might  thereby  obtain  a  benefit,  that  all 
were  responsible  to  the  plaintiff  Anderson :  to  make  them  so,  his  Lordship 
thought,  there  should  be  a  contract  in  writing  shown,  or  an  invariable 
usage,  dispensing  with  such  contract.  There  was  no  consideration  for 
the  defendant's  undertaking  to  pay  Lund's  costs ;  and  the  plaintiff  always 
had  Lund's  responsibility.  His  Lordship,  after  conferring  with  Wight- 
man,  J ,  adhered  to  this  opinion.  He  also  noticed  an  objection  which 
had  been  made  to  the  form  of  the  bill.  The  case  was  not  left  to  the 
jury,  bat  a  verdict  taken  for  the  defendants  generally,  with  liberty  to 
move  to  enter  a  verdict  for  the  plaintiff  for  424Z.  168.,  the  amount  now 
claimed  upon  the  bill. 

Martin^  in  the  ensuing  term,  obtained  a  rule  nisi  accordingly.  In 
Easter  term,  1848,(J) 

Knowlea  and  Cowling  showed  cause. — This  is  the  first  attempt,  under 
a  consolidation  rule,  to  make  a  party  pay  costs  of  an  action  not  against 
himself.  '*'[Erlb,  J. — Has  the  point  ever  been  contested  ?]  The  p^o^  n 
argument  on  the  other  side  is  that  the  defendant,  by  his  consent  ^ 
or  acquiescence,  gave  the  plaintiff  a  retainer  for  Lund ;  so,  in  like  man- 
ner, must  each  of  the  other  six  defendants :  yet  it  is  suggested  that  the 
plaintiff  still  preserved  his  hold  upon  Lund.  If  so,  the  defendant's  un- 
dertaking was  to  pay  the  debt  of  another ;  and  then  it  is  void  by  stat. 
29  Gar.  2,  c.  8,  s.  4.    Lord  Ellbkborouoh  said,  in  Hector  v.  Carpenter, 

(a)  The  reporten  have  not  been  able  to  proenre  a  copy  of  the  bill.  The  description  given  in 
Uie  text  !■  taken  from  the  judgment  of  the  Court  The  bill  related  to  prooeedinge  both  at  law 
and  in  equity,  in  disputes  to  which  the  now  defendant  and  the  Agricultural,  to.,  Banking  Com- 
pany were  parties:  and  it  was  stated  by  oounsel,  on  the  argument  in  Banc,  that  the  bill  was 
headed  "  Mr.  J.  Boynton  to  R.  H.  Anderson.  In  the  Exchequer  of  Pleas :"  but  that  no  name 
of  a  cause  was  formally  introduced  till  the  beginning  of  the  items  relatlTO  to  the  business  in 
equity;  one  of  which  was  headed,  ''Yourself  v,  Blanshard  and  others." 

(6)  May  13th.    Before  Lord  Dbjwah,  C.  J.,  Pattcbov,  Wiohtmaji,  and  Erlb,  Js. 
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1  Stark.  N.  P.  C.  190  (E.  C.  L.  R.  vol.  2):  "If  a  party,  who  is  bail  to 
the  sheriff,  apply  to  an  attorney  to  have  bail  put  in  above,  he  is  liable 
for  those  expenses  bat  not  for  the  expenses  of  the  principal  suit,  for  that 
would  be  undertaking  for  the  debt  of  another."  The  alleged  undertaking 
by  the  defendant  is  without  consideration.  [Erlb,  J. — He  saves  much 
expensive  litigation.]  He  himself  is  liable  only  in  one  cause,  whatever 
number  may  be  tried.  And  the  plaintiff  Esdaile  may  still  proceed  against 
him.  [Erlb,  J. — If  the  parties  are  joint  contractors,  all  are  liable  to 
contribution  in  each  cause.]  The  slight  evidence  which  was  given  of  an 
express  consent  by  the  now  defendant  does  not  suffice  to  make  him  a 
party  to  the  action  of  Esdaile  v.  Lund.  The  plaintiff  cannot  avail  him- 
self of  any  supposed  opinion  of  the  jury ;  for  the  case  did  not  go  to  them, 
but  was  decided,  virtually,  as  a  matter  of  law.  Lund  may  try  to  recover 
contribution  from  the  now  defendant;  but  Anderson  cannot  be  his  cre- 
ditor. If  Lund  had  defended  by  a  different  attorney,  could  it  have  been 
said  that  the  defendant  was  liable  to  that  attorney  ?  [Pattbson,  J. — 
All  the  defendants  having  agreed  that  the  cause  tried  should  be  Esdaile 
V.  Lund,  it  must  surely  be  taken  that  they  employed  the  attorney  in  that 
^o-iq-i  cause.]  The  consolidation  rule  is  ^merely  an  indulgence  given 
^  to  defendants,  by  stay  of  proceedings  till  one  cause  is  tried,  if  the 
plaintiff  thinks  proper  to  consent;  Doyle  v.  Anderson,  1  A.  &  E.  635 
(E.  C.  L.  R.  vol.  28),  M'Gregor  v.  Horsfall,  8  M.  &  W.  320.t  That 
arrangemeat  does  not  affect  the  attorney's  retainer.  [Erlb,  /. — Who 
is  liable  for  costs  of  the  order  for  a  consolidation  rule  ?]  Each  party 
severally.  [Erlb,  J. — For  the  whole,  or  an  aliquot  part  ?]  (The  Master 
stated  that  a  summons  to  consolidate  is  drawn  up,  entitled  in  all  the 
causes,  and  is  served  on  the  attorney  in  each.) 

As  to  the  bill,  neither  at  the  commencement  nor  elsewhere  is  there 
any  heading  that  names  the  common  law  suit.  In  Lewis  v.  Primrose, 
6  Q.  B.  265  (E.  C.  L.  R.  vol.  51),  a  bill  Was  held  insufficient,  under 
Stat.  2  G.  2,  c.  23,  s.  23,  for  not  specifying  the  Court  in  which  the 
action  was.  The  same  objection  prevailed,  under  stat.  6  &;  7  Vict.  c. 
73,  s.  87,  in  Engleheart  v.  Moore,  15  M.  &  W.  548.t  And  Ivimey  v. 
Marks,  16  M.  &  W.  843,t  where  the  Court,  and  nature  of  the  business 
done,  were  not  sufficiently  shown,  is  another  instance  under  the  same 
statute.  Martindale  v.  Falkner,  2  Com.  B.  706  (E.  C.  L.  R.  vol.  52), 
may  be  cited  on  the  other  side:  but  there  the  name  of  the  suit  did 
appear  in  the  bill;  and  the  majority  of  the  Court  thought  it  might 
be  collected,  by  reasonable  intendment,  that  the  suit  was  in  Chancery. 
Here  no  reasonable  intendment  can  arise  that  the  business  was  transacted 
in  a  common  law  cause  of  Esdaile  v.  Lund.  [Wightman,  J. — Of  what 
service  could  it  be  to  the  present  defendant  to  know  that  the  name  of 
the  plaintiff  in  scire  facias  was  Esdaile  ?]  Lord  Dbnman,  C.  J.,  said,  in 
Lewis  V.  Primrose,  «  Why  is  the  client  to  be  forced  to  ask  questions  ?" 
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And  the  Court  will  not  inquire  "^how  far  his  asking  them  might  r«Qi  4 

be  useful.     As  the  bill  contains  items  in  more  than  one  cause, 

the  omission  to  name  any  one  in  its  proper  place  is  the  more  material. 

Martin  and  Rew,  contrd.. — As  to  the  contract,  there  was  originally  a 
retainer  of  the  plaintiff  by  each  party.  Then,  the  plaintiff,  acting  in 
the  proper  discharge  of  his  duty  to  all,  consolidates  the  actions.  That, 
perhaps,  would  not,  of  itself,  be  enough  to  create  a  joint  liability  on  the 
part  of  all  the  defendants.  But  the  facts  show  the  assent  of  all. 
[W16HTMAN,  J. — Suppose  the  attorneys  had  been  different.]  In  every 
case,  the  question  would  be  as  to  the  understanding  of  the  defendants 
that  there  should  be  a  joint  liability.  If  the  attorneys  were  different, 
the  iDference  might  not  arise.  The  Lord  Chief  Baron  appears  to  have 
thought  this  a  case  of  answering  for  the  debt  of  another,  within  the 
Statute  of  Frauds.  But  the  claim  is  upon  an  original  contract  arising 
from  the  relation  and  conduct  of  the  parties.  An  attorney  may  be 
retained  to  conduct  a  cause  in  the  name  of  a  third  party,  as  takes  place 
commonly  in  cases  where  sheriffs  are  concerned ;  but  that  is  not  the  less 
an  original  contract  by  the  party  retaining.  The  present  objection 
might  have  been  taken  in  Crowder  v.  Shoe,  1  Campb.  437,  but  was  not. 
[WiOHTMAK,  J. — If  the  case  against  Lund  succeeded,  and  debt  and 
costs  were  levied  upon  him,  was  he  entitled  to  contribution  from  the 
rest  ?]  He  was.  The  liability  to  the  creditor  of  the  C9mpany  in  the 
several  causes  is  joint,  though,  as  the  convenient  practice,  a  scire  facias 
issues. 

As  to  the  question  upon  stat.  6  &  7  Vict.  c.  78,  s.  87 :  it  has  been 
holden  that  the  attorney's  bill  ought  to  name  '^'the  Court  in  which  p^».  . 
the  business  is  done,  because  the  scale  of  taxation  in  the  different  ^ 
courts  might  not  be  the  same.  But  that  argument  does  not  apply  to 
the  name  of  the  cause.  The  items  here  sufficiently  indicate  the  business 
done;  and  that  is  enough  to  satisfy  the  principle  of  Martindale  v. 
Falkner,  2  Com.  B.  706  (E.  C.  L.  R.  vol.  62),  where  Maule,  J.,  who 
took  the  strictest  view  of  the  requisitions  of  the  statute,  thought  the  name 
of  the  cause  was  of  little  importance.(a)  The  want  of  the  name  of  the 
court  is  the  defect  which  was  fatal  in  Engleheart  v.  Moore,  15  M.  &  W. 
548.t  ^^  Ivimey  v.  Marks,  16  M.  k  W.  848,t  the  bill  did  not  state 
the  Court,  and  was  not  clear  as  to  the  nature  of  the  business. 

Cur.  adv.  vult. 

Lord  Dekman,  C.  J^  now  delivered  judgment. 

The  first  question  raised,  by  reserving  leave  to  enter  a  verdict  for  the 
plaintiff,  was,  whether  there  was  evidence  to  support  the  contract  de- 
clared on,  viz.  that  the  defendant  had  contracted  to  pay  the  plaintiff  the 
costs  incurred  on  the  trial  of  the  scire  facias  of  Esdaile  v.  Lund.  It 
appeared  that  separate  writs  of  scire  facias  had  issued  against  seven 
defendants  at  the  suit  of  Esdaile :  and  in  those  suits  we  gather  from  the 

(a)  2  Com.  B.  719  (E.  C.  L.  R.  vol.  52). 
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learned  Judge's  notes  that  the  present  plaintiff  was  retained  as  attorney 
for  each  defendant ;  at  all  events  attorney  for  Lund  and  for  Boynton. 
In  the  progress  of  the  suit,  the  plaintiff  proposed  to  the  defendant  to 
consolidate  all  the  actions  into  one,  and  to  try  the  case  of  Esdaile  v. 
Lund,  for  the  purpose  of  saving  expense :  and  to  this  proposal  the  de- 
fendant agreed.  Accordingly,  a  consolidation  rule  was  obtained,  and  a 
trial  had  under  it ;  and  the  costs  in  question  were  so  incurred. 
^o-t  fn  *^^  ^^UB  becomes  a  question  of  fact  what  was  the  effect  of  this 
•^  agreement  to  consolidate.  As  between  party  and  party,  all  the 
defendants  agree  to  incur  the  liabilities  of  joint  defendants.  If  the 
verdict  is  against  Lund,  tl^  plaintiff  Esdaile  would  be  entitled  to  sign 
judgment  in  each  suit.  As  between  the  defendants,  the  consideration 
for  the  agreement  is  the  saving  of  costs  in  having  one  trial  instead  of 
seven  ;  and  all  would  not  have  this  consideration  unless  the  costs  of  the 
defendant  selected  for  trial  should  be  shared  by  the  rest.  Among 
themselves  they  appear  to  agree  to  stand  in  the  relation  of  joint  defend- 
ants. Then,  with  reference  to  their  attorney,  we  think  it  reasonable  to 
infer  that  they  agree  to  take  the  liabilities  of  joint  defendants,  and  to 
be  jointly  responsible  to  him  for  his  services.  There  would  be  no  doubt 
but  this  would  be  a  correct  construction  if  the  seven  defendants,  on  being 
served  with  seven  writs,  had  jointly  retained  the  attorney  to  consolidate, 
and  try  one  case  only :  but  it  is  said  that  a  different  construction  must 
prevail  if  there  have  been  separate  retainers,  because  the  parties  to  an 
existing  contract  cannot  be  changed ;  and  the  defendant  contends  that 
the  costs  in  question  were  incurred  under  a  contract  between  Anderson 
and  Lund,  to  which  he  was  no  party.  The  answer  is,  that  a  contract 
may  at  any  time  be  altered  either  in  its  terms  or  as  to  the  parties,  and 
that  the  legal  effect  of  an  alteration  is  to  substitute  the  altered  for  the 
original  contract.  In  this  case  we  think  we  give  effect  to  the  expressed 
intention  of  the  parties  by  holding  that  the  separate  retainers  were  de- 
termined when  the  consolidation  was  agreed  on  and  a  joint  retainer  then 
given. 

Another  question  was,  whether  the  bill  delivered  was  sufficient,  inas- 

^n-iiT-i  much  as  it  did  not  specify  the  name  of  the  *cause  in  which  the 

-^  business  was  done.     (His  Lordship  then  described  the  bill  as 

stated,  antd,  p.  810,  from  « The  bill  was  headed"  to  <<  copy  of  the 

judgment.") 

It  was  contended  for  the  defendant  that  the  name  of  the  cause  as 
well  as  of  the  Court  must  be  specified ;  Lewis  v.  Primrose,  6  Q.  B.  265 
(E.  C.  L.  R.  vol.  61),  Engleheart  v.  Moore,  15  M.  k  W.  648,t  Martin- 
dale  V.  Falkner,  2  Com.  B.  706  (E.  C.  L.  R.  vol.  62),  Ivimey  v.  Marks, 
16  M.  &  W.  843. t  But  the  result  of  the  cases  appears  to  be  that  the 
Court  and  the  cause  must  be  so  specified  as  to  enable  the  client  with 
the  bill  alone  to  take  advice  upon  taxation :  and  in  this  case  enough 
appears  to  be  stated  to  effect  that  purpose.     The  Court  is  named;  and 
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the  original  cause  is  pointed  out  bj  a  description  more  intelligible  to  the 
client  than  the  technical  name,  the  parties  to  the  first  being  probably 
more  known  bj  the  name  of  the  Bank  than  of  the  trustees  or  public 
officers ;  and  the  technical  name  is  given  where  the  copy  of  the  judg- 
ment is  mentioned.  With  respect  to  the  proceedings  in  scire  facias 
against  this  defendant  and  others,  the  technical  name  of  the  scire  facias 
brooght  to  trial  would  not  facilitate  advice  as  to  taxation.  And  we  can- 
not discover  any  reason  for  thinking  that  the  particulars  which  are  given 
are  insufficient  for  the  purposes  for  which  the  delivery  of  a  bill  was 


The  rule  must  therefore  be  absolute  for  entering  a  verdict  for  the 
plaintiff  for  the  amount  of  the  bill.  Bule  absolute  accordingly. 

See  Keene  v.  Ward,  MichaelmM  raofttion  (December  ISth),  1849;  poBt>  p.  515. 
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*818]  *HILART  VACATION.(«) 

The  QUEEN  v.  JOHN  BLANSHABD  and  Others.    JP«J.  1. 

Mandamns  oommandiiig  jnatices  of  the  peace  to  hear  and  a4^ldicate  on  a  oomplalnt  hyoyetBceri 
that  a  pauper  was  chargeable  to  and  oaght  to  be  removed  from  their  townahipb 

The  return  showed  thai  the  defendants  had  received  and  began  to  hear  the  complaint :  and  tha^ 
in  the  coarse  of  the  investigation,  it  appeared  that  the  pauper  was  chargeable  to  the  town- 
ship, had  resided  continuously  in  the  township  for  ten  years  before  the  appliaation,  and,  during 
six  of  these  ten  years  (before  the  passing  of  stat  9  A  10  Vict  c  66),  had  received  parochial 
relief:  and  the  justices  thereupon  decided  that  the  pauper  was  irremovable. 

Held,  on  demurrer,  that  the  return  waa  a  sufficient  answer,  as  it  showed  that  defendaata  had  not 
declined  to  exercise  their  jurisdiction,  but  had  exercised  it»  though  erroneously. 

Mandamus.  The  suggestion  of  the  writ  was  that  the  defendants, 
who  were  justices  ot.  the  peace  for  the  East  Riding  of  Yorkshire,  had 
in  petty  sessions  refused  to  receive  a  complaint,  from  the  overseers  of 
the  poor  of  the  township  of  Hutton  Cranswick,  that  a  pauper  was  with 
his  family  chargeable  to  that  township,  and  to  hear,  determine,  and 
adjudicate  on  it ;  and  had  dismissed  it  without  hearing  the  merits.  The 
precept  of  the  writ  was  to  receive  the  said  complaint,  and  to  hear  and 
determine  the  merits  thereof,  and  adjudicate  thereon.  The^retum,  on 
which  alone  the  decision  of  the  Court  proceeded,  was  as  follows. 

«We  John  Blanshard,  George  Thomas  Clare,  and  Francis  Oppen 
Morris,  within  mentioned,  do"  <<  certify  and  return,"  &c.,  ^<that,  on  the 
fourth  day  of  February  within  mentioned,  the  within-mentioned  com- 
plaint of  the  overseers  of  the  poor  of  the  township  of  Hutton  Cranswick" 
in  the  East  Riding,  &c.,  "  was  made  to  and  came  on  to  be  heard  be- 
fore us  at  the  petty  sessions  within  mentioned :  and  that  the  said 
*^1  Q1  *^o™P^^^°^  ^AB  ^Q  application  by  the  said  overseers  to  us  for  a  war- 
^  rant  for  the  removal  of  the  within-mentioned  Samuel  Dickerson 
and  his  within-mentioned  children  from  the  township  of  Hutton  Crans- 
wick to  such  other  parish,  township,  or  place,  as  should  be  the  place  of 
their  last  legal  settlement;  and  that  the  said  complainants  did  not 
allege  the  said  children,  or  any  one  or  more  of  them,  to  be  removable 
from  the  said  township  of  Hutton  Cranswick,  otherwise  than  along  with 
their  said  father :"  And  we  further  certify,  &c.,  <<  that  we  did  then  and 
there  receive  the  same  complaint  and  application  and  hear  the  merits 
thereof ;  and  that  on  the  said  hearing  it  was  made  to  appear  to  us,  in 
due  course  of  law  and  by  the  admission  of  the  said  complainants,  that 
the  said  Samuel  Dickinson  at  the  time  of  the  said  application  was  re> 
siding  with  his  said  children  in  the  said  township  of  Hutton  Cranswick, 
and  that  he  had  been  there  residing  without  interruption  for  the  space 
of  ten  years  next  before  the  said  application,  but  that,  for  the  space  of 
six  years  and  upwards  next  before  the  said  application,  the  said  Samuel 

(a)  The  Court  sat  in  Bane  on  the  1st,  2d,  8th,  9th,  lOtb,  and  12th  of  February,  and  on  the  1st 
of  March. 
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Dickinson  had  been  in  the  constant  receipt  of  relief;  for  the  earlier  and 
greater  part  of  the  said  space  of  six  years  and  upwards,  from  the  parish 
of  Watton  in  the  said  Biding,  and  for  the  residue  of  the  said  space  of 
six  years  and  upirards,  that  is  to  say,  ever  since  the  month  of  December, 
A.  D.  1846,  from  the  said  township  of  Hutton  Granswick :  and  that  we 
did  thereupon  then  and  there  decide  that  the  said  Samuel  Dickinson  and 
his  said  children  were  respectively  then  irremovable  from  the  said  town- 
ship of  Hutton  Cranswick;  and  we  did  then  and  there  dismiss  the  said 
complaint  and  application  on  the  merits  thereof.:  so  that,  having  already 
received  the  said  complaint,  and  *heard  and  determined  the  r^^Qoa 
merits  thereof,  and  adjudicated  thereon  as  aforesaid,  we  are  unable  '- 
to  obey  the  said  writ" 

To  this  return  there  was  a  plea,  repeating,  in  substance,  that  the 
justices  had  dismissed  the  complaint  because,  in  their  opinion,  the  pro- 
viso in  the  first  sect,  of  stat.  9  ft  10  Vict*  c.  66  (excluding  from  the 
period  of  five  years  residence,  which  renders  a  person  irremovable,  the 
time  during  which  such  person  shall  receive  relief),  applied  only  to 
relief  received  during  a  period  subsequent  to  the  passing  of  that  act. 
Special  demurrer,  assigning  causes  which,  as  the  plea  was  abandoned  on 
argument,  are  omitted.    Joinder. 

The  demurrer  was  now  argued. 

R.  HaUy  for  the  defendants. — No  attempt  will  be  made  to  question 
the  recent  decision  of  this  Court  in  Regina  v,  Ghristchurch,  12  Q.  B. 
149  (E.  C.  L.  B.  vol.  64),  which  (since  the  present  issue  was  joined), 
decides  that  the  justices  have  erred  in  their  construction  of  the  statute. 
The  plea,  however,  is  bad  for  many  reasons.  [Lord  Denman,  G.  J.— < 
We  think  it  is,  and  that  the  question  is  rather  as  to  the  sufficiency  of 
the  return.  At  present,  we  are  disposed  to  think  the  return  good,  as 
showing  that  the  justices  have  entertained  and  decided  on  the  complaint ; 
and,  if  so,  it  is  immaterial  whether  they  have  decided  right  or  wrong. 
We  will  hear  the  other  side  on  that] 

£Um,  contrd*. — ^Even  if  the  plea  cannot  be  supported,  the  return  is 
bad.  There  are  many  cases  showing  that,  where  an  inferior  court 
refuses  to  act  from  an  erroneous  ^opinion  of  the  law  on  a  pror  r^qo-i 
liminary  point,  this  Court  will  set  it  right  by  mandamus.  Here  ^ 
the  justices  have  a  jurisdiction,  given  them  by  stat.  18  ft'  14  Gar.  2,  c. 
12;  and  by  stat.  9  ft  10  Vict.  c.  66,  that  jurisdiction  is  taken  away  under 
certain  circumstances.  The  return  shows  that,  in  the  present  case,  the 
justices  really  had  jurisdiction  which  was  not  taken  away.  But  they 
put  such  a  construction  on  stat.  9  ft  10  Vict.  c.  66,  that  they  supposed 
that  their  jurisdiction  was  taken  away,  and  therefore  declined  to  proceed. 
The  case  therefore  is  analogous  to  Bex  v.  The  Justices  of  Essex,  1  B. 
&  Aid.  210,  Bex  v.  The  Justices  of  Surrey,  1  M.  ft  S.  479,  and  Bex 
V.  The  Justices  of  Norfolk,  5  B.  ft.  Ad.  990  (E.  G.  L.  B.  vol.  27).  In 
each  of  these  cases  the  inferior  court  for  a  wrong  reason  refused  to 
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exercise  jurisdiction,  and  this  Court  set  them  right  by  mandamus.  Rex 
V.  The  Justices  of  Norfolk,  is  indeed  very  analogous  to  this  case.  The 
justices  there  misconstrued  stat.  9  G.  1,  c.  7,  and  thought  that  sect.  8 
took  away  the  jurisdiction  given  them  by  stiit.  18  &  14  Gar.  c.  12,  s.  2. 
Here  justices  have,  in  the  same  way,  misconstrued  stat  9  &  10  Vict.  c. 
66.  Rex  t;.  The  Justices  of  Hertfordshire,  4  B.  &;  Ad.  561  (E.  C.  L. 
R.  vol.  24),  Rex  v.  The  Justices  of  Kent,  8  B.  4;  C.  689  (E.  C.  L.  R 
vol.  15),  and  many  other  cases,  proceed  on  the  principle  now  contended 
for.  It  cannot  be  important  at  what  stage  of  the  proceedings  the  justices 
make  their  erroneous  decision:  in  Rex  v.  Carter,  4  T.  R.  246,  the  objec- 
tion could  not  have  arisen  until  the  justices  had  proceeded  some  way  in 
their  inquiry :  the  true  criterion  is,  whether  the  error  of  the  justices  was 
^oooi  ^^^  thinking  their  jurisdiction  taken  away.  Rex  v.  The  "^Justices 
-'  of  Kent,  14  East,  895,  is  quite  in  point.  There  the  justices  had 
jurisdiction  under  stat.  5  Eliz.  c.  4,  s.  15 ;  they  thought  their  jurisdic- 
tion inadequate,  notwithstanding  stat.  1  Ja.  1,  c.  6,  s.  8 ;  and  they  were 
wrong.  Lord  Ellenborough  in  that  case  said  that  the  Court  would 
interfere  by  mandamus  so  far  as  to  set  the  jurisdiction  of  the  magis- 
trates in  motion.  Rex  v.  The  Justices  of  Colchester,  5  B.  &;  Aid.  585 
(E.  C.  L.  R.  vol.  7),  and  Rex  i;.  The  Justices  of  Gloucestershire,  1  B.  & 
Ad.  1,  support  the  same  principle:  Rex  v.  The  Justices  of  Worcester-  j 
shire,  8  D.  &  R.  299  (E.  C.  L.  R.  vol.  16),  is  even  a  stronger  case ;  the  | 
point  there  on  which  the  justices  decided  wrongly  might  almost  have 
been  said  to  be  on  the  merits.  A  more  recent  case  upon  the  subject  is 
Rex  V.  Justices  of  Cumberland,  4  A.  &  E.  695  (E.  C.  L.  R.  vol.  31):  there 
the  very  point  on  which  the  merits  depended  was  a  marriage,  alleged  to 
have  taken  place  in  Scotland :  the  justices  decided,  erroneously,  that 
they  could  not  try  the  validity  of  a  marriage  out  of  the  realm ;  and  this 
Court  granted  a  mandamus.  That  case  is  the  nearest  in  point  to  the 
present,  but  is  much  stronger.  Here  the  jurisdiction  given  by  stat.  13 
k  14  Car.  2,  c.  12,  is,  under  certain  circumstances,  suspended  by  stat. 
9  &  10  Vict.  c.  66 ;  for  it  is  to  be  observed  that,  by  sect.  5,  residence 
gives  no  settlement  under  that  act,  and  only  suspends  the  jurisdiction 
to  remove.  The  justices  have,  erroneously,  thought  their  jurisdiction 
suspended  when  it  was  not. 

Hallj  in  reply. — The  cases  cited  are  not  in  point.  In  all  of  them, 
the  inferior  court  had  declined  to  exercise  a  jurisdiction  which  it  had; 
^ooo-i  ^^^  i^  ^^^  '^'present  case  it  is  sought  to  use  the  writ  of  mandamus 


*828] 


as  a  writ  of  error  to  reverse  a  mistaken  judgment  on  the  merits. 


The  Justices  had  jurisdiction  to  inquire  whether  the  pauper  was  to  be 
removed ;  and  in  exercising  that  jurisdiction  they  had  to  decide  on  four 
things:  whether  the  pauper  had  come  to  reside,  whether  he  was  charge- 
able, whether  he  was  removable,  and  what  was  the  value  of  the  tenemeat. 
Each  of  these  four  was  essential  to  the  merits ;  and  an  erroneous  decisioQ 
on  any  one  of  them  is  no  more  a  declining  to  exercise  jurisdiction  on  a 
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preliminary  point  than  an  erroneous  decision  on  any  other.  The  justices 
have  decided  wrongly  on  the  removability,  a  point  which  is  so  far  from 
being  merely  preliminary  that  it  is  the  very  essence  of  the  question.  It 
is  nothing  like  a  personal  objection,  such  as  a  want  of  due  notice,  or  a 
formal  objection,  such  as  a  want  of  due  entry  of  appeal :  a  refusal  to 
exercise  jurisdiction  takes  place  where  the  justices  clog  the  right  to  ap- 
peal with  conditions  not  warranted  by  law,  and,  because  these  conditions 
are  not  complied  with,  refuse  to  entertain  the  appeal.  Most  of  the  cases 
cited  in  the  argument  on  the  other  side  are  cases  where  the  Court  under 
SQch  circumstances  ordered  them  to  exercise  their  jurisdiction.  But, 
where  the  inferior  court  has  entertained  the  question  and  has  exercised 
its  jurisdiction,  the  Court  cannot  on  mandamus  reverse  their  decision 
becaose  erroneous.  This  distinction  is  clearly  taken  in  Rex  v.  The 
Justices  of  Kent,  14  East,  895.  Lord  Ellbnborough  there  says  :(a) 
"We  do  not  however,  by  granting  this  mandamus,  at  all  interfere  with 
the  exercise  of  that  discretion  '^'which  the  legislature  meant  to  r^^qo^ 
confide  to  the  justices  of  the  peace  in  sessions :  we  only  say  that  '- 
they  have  a  discretion  to  exercise ;  and  therefore  they  must  h^ar  the 
application:  but  having  heard  it,  it  rests  entirely  with  them  to  act  or  not 
apon  it  as  they  think  fit."  [Lord  Dbnman,  C.  J. — ^Where  the  justices 
go  wrong  a&  to  a  notice  of  appeal,  or  some  other  matter,  so  that  their 
decision  is  only  as  to  whether  the  parties  are  in  Court  or  not,  it  is  a 
different  case  from  the  present,  the  decision  in  which  I  think  cannot  be 
treated  as  a  declining  of  jurisdiction.  Rex  v.  The  Justices  of  Cumber* 
land,  4  A.  &  E.  695  (E.  C.  L.  B.  vol.  81),  is  hardly  to  be  distinguished 
from  the  present  case;  but  I  very  much  doubt  if  it  can  be  supported. 
If  it  can,  and  it  governs  this  case,  we  must  try  all  questions  on  the  con- 
Btmction  of  statutes  by  mandamus.  Patteson,  J. — ^I  am  inclined  to 
think  that  we  must,  when  the  erroneous  decision  amounts  to  a  declining 
of  jurisdiction.  The  question  is  whether  it  does  so.]  Regina  v.  The 
Justices  of  the  West  Riding,  1  Q.  B.  624  (E.  C.  L.  B.  vol.  41),  is  a  clear 
authority  that  it  does  not.  There  the  justices  themselves  were  anxious 
to  enter  on  the  merits,  which  under  a  mistake  of  law  they  had  not  en- 
tered on ;  yet  it  was  not  permitted,  because  they  had  decided  judicially, 
though  wrongly.  In  Bex  v.  The  Justices  of  Middlesex,  9  A.  &  E.  540, 
546  (E  '^.  L.  B.  vol.  86),  Littledalb,  J.,  says,  "This  Court  cannot 
dictate  by  mandamus  the  judgment  which  another  Court  shall  give." 
[Pattsson,  J. — How  do  you  distinguish  Bex  v.  The  Justices  of  Cumber- 
land ?]  The  justices  in  that  case  had  declined  to  entertain  the  question 
St  all :  if  they  had  decided  whether  there  was  a  marriage  or  not,  their 
decision  would  have  been  final :  but  they  refused  to  act.  [Bliss. — They 
dismissed  the  '^'summons.  Lord  DenmaIT,  C.  J. — I  do  not  think  r^ooe 
you  succeed  in  distinguishing  Bex  v.  The  Justices  of  Cumberland,  ^ 
4  A.  &  E.  695  (E.  C.  L.  B.  vol.  81).     That  case  can  hardly  be  maintained 

(a)  U  Bast,  400. 

b2 
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consistently  with  a  decision  in  your  favour.]  If  the  decision  in  that  case 
amounted  to  granting  a  new  trial,  it  is  iuconsistent  with  the  decisions 
in  Rex  v.  The.  Inhabitants  of  Frieston,  5  B.  &  Ad.  697  (E.  C.  L.  B.  vol 
27),  and  In  the  Matter  of  Pratt,  7  A.  &  E.  27  (E.  C.  L.  R.  vol.  84),  one 
of  which  cases  was  decided  before  it,  and  the  other  shortly  after  it 

Lord  Denman,  G.  J. — The  doubt  which  Mr.  BIM9  very  able  argu- 
ment had  raised  in  the  minds  of  part  of  the  Court  has  been  removed. 
We  are  now  all  satisfied  that  the  justices  had  jurisdiction,  and  have 
exercised  it ;  when  that  is  the  case,  the  Court  never  reviews  the  decision. 

Patteson,  J. — ^Mr.  BlMn  argument  made  a  strong  impression  on  me, 
and  for  some  time  I  was  inclined  to  decide  in  his  favour :  but  I  think  it 
has  been  answered  satisfactorily.  Mr.  Bliss  argued  that  the  justices 
had  declined  to  exercise  their  jurisdiction.  But,  when  we  look  at  tbe 
case,  it  is  this.  Chargeability  and  a  complaint  on  the  part  of  the  officers 
of  the  poor  give  the  justices  jurisdiction  to  inquire  whether  the  pauper 
shall  be  removed :  they  do  not  decline  to  exercise  their  jurisdiction,  bat 
on  the  contrary  proceed  to  make  the  inquiry.  In  the  course  of  the  1 
inquiry  it  appears  to  them  that  the  pauper  had  been  residing  in  the  1 
township  for  the  space  of  ten  years  next  before  the  application ;  that  1 
*^261  ^^^"S  shown,  the  statute  of  Victoria  comes  *into  operation,  and  | 
^  the  justices  proceed  to  apply  it ;  they,  erroneously,  construe  the  1 
statute  so  as  not  to  exclude  the  period  during  which  the  pauper  was  re-  I 
ceiving  relief,  before  the  statute  was  passed,  from  the  period  of  residence ;  I 
and  they  decide  that  the  pauper  is  not  removable.  That  is  not  declin- 
ing  to  exercise  a  jurisdiction,  but  exercising  it ;  wrongly,  it  is  true ;  but 
no  mandamus  lies  to  make  them  review  their  decision. 

WiGHTM AN,  J. — I  did  entertain  much  doubt  during  Mr.  Bliss's  argu- 
ment :  but  Mr.  Hall  has  satisfied  me  that  what  the  justices  have  done 
is,  not  declining  to  exercise  jurisdiction  on  a  preliminary  objection,  bat 
deciding  on  one  of  the  points  which  form  the  merits.  It  is  difficult  to 
say  what  would  not  be  a  preliminary  point  if  this  were  one.  For  instance, 
could  we  review  a  decision  as  to  whether  the  pauper  was  chargeable? 
It  might  perhaps  be  said  that  was  not  on  the  merits.  But  I  think  that 
removability  is  a  point,  and,  since  the  statute  of  Victoria,  a  most  import- 
ant point,  on  the  merits.  AJl  the  four  points  mentioned  by  Mr.  Hc3l 
in  his  argument  seem  to  me  to  be  on  the  merits.  Then,  looking  at  the 
return,  we  see  that  the  justices  have  decided  one  of  those:  tt  is  true  thej 
have  decided  it  the  wrong  way,  according  to  the  last  case ;  but,  though' 
it  is  an  erroneous  decision,  it  is  still  a  decision  on  the  merits. 

Judgment  for  defendant8.(a) 

(a)  Reported  by  C.  Blaokbarn,  Btq. 

Bee  Begin*  «.  Bepaaei  of  Freemen  of  Leioester,  16  Q.  B.  671  (E.  C.  L.  R.  rol.  69). 

(In  page  673  of  that  ease,  for  Miller  read  Mellor.) 

Where  an  inferior  juriBdtctton,  having  a  die-    will  not  interfere  by  mandamus.  Kx  parte  Bar- 
tfttton,  baa  ezeroiMd  it,  the  Superior  Court    rett,  %  Oowen,  468;  Ex  parte  Nelson,  1  Cowon, 
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417;  Ony  9.  Bridge^  11  Piok.  189;  Ex  parte 
Bailej,  2  Cowen,  479;  Bz  purte  Benson,  7 
Coweo,  36^  It  will  not  issne  oommanding  a 
nbordinato  tribunal  to  revene  their  deeisioa 
when  they  hare  acted  in  a  judicial  capacity 
upon  a  question  properly  brought  before  them. 
Chase  V.  Blackstone  Canal,  10  Pick.  244;  Morse, 
petitioner,  18  Pick.  443;  Gibbs  v.  Hampden, 
19  Pick.  248.  Mandamus  does  not  lie  from  the 
Snpreme  Court  of  the  United  Statea  to  a  district 
jodge  on  bis  revising  to  allow  the  amendment 
of  a  vrit  and  count  But  he  may  be  compelled 
to  hare  the  records  of  the  ease  made  up,  and 
to  enter  judgment  thereon,  in  order  to  giro  the 
demandant  the  benefit  of  a  writ  of  error.  Bz 
parte  Bradstreet,  7  Peters,  634.  Neither  man- 
damtu  nor  prohibition  lies  to  bring  under  reriew 
the  proceedings  of  an  inferior  Court  on  the 
grooiid  of  error.  Ez  parte  Gordon,  2  Hill,  363. 
People  V.  Judges  of  Dutchess  County,  20  Wend. 
6&S;  Ex  parte  Koon,  1  Denio,  644.  The 
Supreme  Court  of  New  Jersey  will  not  grant  a 
mandamus  to  compel  the  Common  Pleas  to  re- 
eord  the  return  of  a  road  by  surveyors,  which 
it  had  refused  to  reoord  on  the  ground  of  its 
insufficiency.  Stout  e.  Hopping,  2  Harr.  471. 
It  vill  not  lie  to  compel  a  Court  to  grant  an 
sppiieatioa  addressed  to  its  discretion  and  re- 


vised in  perfect  consistency  with  its  own  rules. 
Wells  V.  Stackhouse,  2  Harr.  471.  It  will  not 
lie  to  compel  justices  of  the  County  Court  in 
North  Carolina  to  grant  a  license  to  any  par- 
ticular individual  to  retail  spirituous  liquors, 
though  he  may  have  been  improperly  refused  a 
license,  the  justices  baring  a  discretion  to  a 
certain  extent  in  granting  licenses.  Attorney* 
General  o.  Justices  of  Guilford,  5  Iredell,  315. 
Neither  will  it  lie  to  compel  the  managers  of 
an  election  of  sheriff  to  return  a  candidate  duly 
elected,  after  they  hare  already  certified  to  the 
governor  that  the  election  was  null  and  void. 
The  State  «.  Bruce,  3  Brevard,  264 ;  Grier  v. 
Shaokleford,  3  Ibid.  491.  For  other  cases  to 
the  same  effect  see  Dixon  v.  The  Judge,  4  Mis. 
286 ;  Hoxie  v.  County  Commissioners  of  Somer- 
set, 25  Maine,  333 ;  Blkins  v.  Atheam,  2  Denio, 
191 ;  People  «.  Judges,  1  Dougl.  302 ;  Locket  ^ 
V,  Child,  11  Alabama,  640 ;  Board  of  Police  v. 
Grant»  4  Smedes  A  Marshall,  77;  United  States 
e.  County  Commissioners,  1  Morris,  31 ;  Manor 
V.  M'Call,  5  Georgia,  522 ;  Ez  parte  Trapnall, 
1  English,  9 ;  Bz  parte  Williamson,  3  English, 
424 ;  Brown  «.  Arkansas  County  Court,  4  Ibid. 
240 ;  The  People  «.  Norton,  7  Barb.  Sup.  Ct 
477. 


♦The  QXJEEN  v.  The  GREAT  WESTERN  Railway  Company.  p^„^- 

Feb.  2.  L  ^^' 

(In  the  Matter  of  the  Bubnham  Bates.) 

One  of  the  partners  in  a  firm,  acting  as  attorneys  for  a  parish,  was  duly  appointed  auditor  of  the 
Union  comprising  that  parish,  and  acted  as  such  until,  on  the  passing  of  stat.  7  A  8  Vict  c. 
101,  he  became  auditor  of  the  district  comprising  that  parish.  It  was  known  that  he  was  a 
partner  in  the  firm ;  and  for  some  time  no  objection  was  made  to  his  acting  as  auditor,  though 
in  doing  so  he  had  to  allow  or  disallow  bills  of  costs  of  his  own  firm.  The  objection  was  at 
last  taken.  The  auditor,  after  an  unsuccessful  attempt  to  hare  the  audita  as  to  these  bills, 
conducted  by  a  stranger  (which  the  Poor  law  Commissioners  would  not  sanction),  held  an 
sadit  himself,  though  with  the  assistance  of  a  disinterested  party :  that  party,  howerer,  not 
acting  formally  aa  assessor.  41!he  auditor,  during  such  audit,  allowed  several  bills  of  costs 
belonging  to  his  own  firm.  The  aooounts  and  allowanees  being  brought  up  by  certiorari :  on 
a  motion  to  quash  them : 

Held,  that  the  auditor,  being  duly  appointed  and  having  accepted  the  oiBce,  was  bound  to  iVilfil 
its  duties,  and  therefore  that  the  audit  was  not  void,  though  the  auditor  had  a  direct  interest 
in  the  aeeountk 

Imongst  the  items  allowed  were  the  costs  of  a  litigation  (in  support  of  rates  irregularly  made) 
which,  in  the  opinion  of  the  Court,  was  unnecessary  and  improper,  though  the  litigation  waa 
boni  fide,  carried  on  under  the  advice  of  counsel,  and  sanctioned  by  the  vestry. 

Held,  that  these  items  ought  not  to  have  been  allowed :  and  the  auditor's  aUowanoe  of  them 
was  quashed. 

A  CEBTiORARi  having  issued  to  bring  up  the  accounts  of  the  assistant 
overseer  of  the  parish  of  Burnham,  in  the  county  of  Buckingham,  for 
the  quarters  ending  at  Midsummer  and  Michaelmas,  1844,  audited  and 
allowed  by  the  auditor  of  the  Eton  Union,  and  the  allowances  and  dis* 
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allowances  of  the  auditor,  together  with  his  reasons,  the  auditor  made  a 
return,  stating  them  at  length. 

Pashleyj  in  Trinity  term,  1845,  obtained  a  rule  calling  on  the  auditor 
and  the  churchwardens  and  overseers  of  the  poor  of  Burnham  to  show 
cause  why  the  return  should  not  be  quashed,  or  why  the  audits  of  the 
two  accounts  should  not  be  severally  quashed,  or  why  the  allowances  of 
a  great  number  of  items  specified  in  the  rule  should  not  be  severally 
quashed.  The  afiSdavits  and  exhibits  on  each  side  were  very  voluminous. 
^ooQ-1  ^h®  facts,  as  far  as  they  are  material  to  this  '^'report,  appeared  to 
-'  be  that  Mr.  Gharsley,  partner  in  a  firm  of  Charsley  and  Parton, 
attorneys,  had  been  appointed  auditor  of  the  Eton  Union,  in  1835,  and 
continued  such  auditor  until,  on  the  passing  of  stat.  7  &  8  Vict.  c.  101, 
he  became  a  district  auditor  under  sects.  82,  87,  of  that  act.  At  the  time 
when  he  was  appointed,  the  firm  in  which  he  was  partner  were  and  had 
been  for  many  years  solicitors  for  the  parish  of  Burnham,  one  of  the 
parishes  in  the  Union.  They  continued  to  be  employed  for  the  parish. 
After  his  appointment,  Mr.  Charsley  took  no  personal  part  in  the 
management  of  the  parish  business,  which  was  transacted  exclusively 
by  his  partner ;  but  he  had  as  a  partner  in  the  firm  a  share  of  the  profits 
of  the  business  thus  transacted.  This  was  well  known ;  and  no  objec- 
tion was  made  by  any  person  on  that  account,  until  the  Midsummer 
audit,  in  1844. 

The  Great  Western  Railway  runs  through  part  of  the  parish  of  Burn- 
ham. In  1840,  disputes  arose  between  the  Railway  Company  and  the 
parish  officers  as  to  the  principle  on  which  the  railway  should  be  rated 
to  the  poor.  In  the  result,  the  quarter  sessions,  on  appeal,  supported 
a  rate  made  on  a  principle  which  the  Company  considered  unjust.  From 
that  time  The  Great  Western  Railway  Company  opposed  the  rates  as 
far  as  lay  in  their  power.  Much  litigation  ensued ;  and  the  bills  of 
costs  of  Gharsley  and  Parton  became  very  important  items  in  the  parish 
accounts  audited  by  Mr.  Charsley  as  auditor  of  the  Union.  The  allow- 
ance of  the  items  arising  from  the  expenses  of  the  litigation  between 
the  Company  and  the  parish  officers  was  always  opposed  by  the  Com- 
pany in  their  capacity  of  rate-payers.  No  objection,  however,  appeared 
»^9Q1  ^  ^*^®  *been  taken  to  the  qualification  of  Mr.  Charsley  as  auditor 
^  until  the  19th  of  September,  1844.  The  audit  of  the  accoant 
ending  Midsummer,  1844,  was  held  on  the  17th  July,  1844 ;  and  the 
items  were  gone  through :  it  was  adjourned  till  the  19th  of  September, 
1844,  to  give  time  to  produce  some  vouchers :  in  the  interval,  the  Com- 
pany changed  their  solicitor ;  and  at  the  adjourned  meeting,  on  19th 
September,  1844,  the  new  solicitor  of  the  Company,  in  their  name, 
objected  that  the  auditor  was  interested  in  the  passing  of  the  accounts. 
Mr.  Charsley  treated  the  objection  as  coming  too  late,  because  the 
items  in  which  his  firm  were  interested  had  already  been  allowed. 

Before  the  time  for  auditing  the  next  Michaelmas  accounts,  Mr. 
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Charslej  wrote  to  the  Board  of  guardians,  suggesting  the  propriety  of 
appointing  some  disinterested  person  to  audit  the  accounts  of  the  Burn- 
ham  overseers  for  the  next  quarter.  The  Board  approved  of  the  sug- 
gestion, and  assented  to  the  appointment  of  Mr.  Parker,  the  auditor  of 
an  adjoining  Union,  for  that  purpose,  subject  to  the  approval  of  the  Poor 
Law  Commissioners.  Mr.  Charsley  wrote  to  the  Poor  Law  Commission- 
ers, and  received  an  answer  from  them,  as  follows : 

''Beaoonsfield,  October  17tb,  1844. 
Bton  Union.    BarnliEin  parish  aoooant. 

Sir,— In  ooDflequenee  of  the  parish  having  BnocesafoUj  resisted  an  appeal  hj  The  Great  West- 
cm  Bailtraj  against  the  rates  which  put  them  up  to  a  fair  valne  for  their  rateable  property,  and 
in  whieh  they  were  defeated  on  the  qoantam  memit,  the  Railway  shows  a  disposition  to  annoy 
the  parish  in  erery  possible  way,  appealing  against  their  aecounts  at  every  andity  bringing 
acdoni,  ike.  As  I  stand  in  the  doable  capacity  of  solicitor  for  the  parish  (with  my  partner,  Mr» 
Psrton,  who  condneted  the  whole  bnsiness),  and  we  baring  a  bill  on  the  parish,  I  have  snggested 
to  the  Board  of  guardians  the  propriety  of  some  other  gentleman  auditing  the  Bumham  parish 
aoeoaots  on  the  23d  instant^  at  the  Union  House  at  *Slough,  at  two,  p.  v.,  which  they 
approve  of.  I  named  Parker  of  Wycombe,  the  auditor  of  the  Bledlow  Union,  or  any  T^SSO* 
ooe  the  guardians  might  approve  of.  Mr.  Barret,  their  clerk,  writes  me  that  they  ap- 
proved of  my  suggestion,  and  that  the  Board  consent  to  the  appointment  of  any  genUeman  for 
the  purpose,  prorided  the  Poor  Law  Commissioners  approved  of  the  said  appointment  I  hav» 
therefore  to  request  their  approval  of  Mr.  Parker,  or  any  other  gentleman  they  may  please  to> 
miction.    I  have  the  honour  to  be,  Ac" 

"To  W.  Q.  LuHLBT,  Bsq.  "  Jho.  Ghamley,  Auditor." 

P.  L.  0.  0. 

"  Poor  Law  Commission  OfBce,. 
Somerset  House,  23d  October,  1844. 

"Sir,— I  am  directed  by  the  Poor  Law  Commissioners  to  aeknowledge  the  receipt  of  your 
letter  of  the  17th  ultimo :  and,  with  reference  to  your  proposal  that  Mr.  Parker  should  audit  the 
soooonts  of  Bumham  parish  for  the  last  quarter,  I  am  to  state  that  an  auditor  cannot  delegate 
his  powers  to  any  one  else,  but  may  obtain  the  assistance  of  any  other  person  if  necessary* 
Ism,  Ac 

"To  J.  Chabslkt,  Esq.,  Ac  ''L.  Coodk,  Assistant  Secretary ."^ 

Before  the  receipt  of  this  answer  the  audit  had  commenced;  Mr. 
Charsley  stated  pabliclj  that,  in  consequence  of  the  objection  which 
had  been  made,  he  should  not  personally  interfere  in  auditing  the  Burn- 
ham  parish  accounts,  which  should  be  gone  through  by  Mr.  Parker,  as 
auditor,  if  any  appointment  should  arrive  from  the  Poor  Law  Commfs- 
sionera,  otherwise  as  Mr.  Gharsley's  deputy.  The  representative  of 
The  Great  Western  Railway  Company  protested  against  this.  Mr. 
Parker,  however,  proceeded  to  audit  the  accounts,  Mr.  Charsley  remain- 
ing in  an  adjoining  room,  and  not  in  anywise  interfering.  When  the 
accounts  hacLbeen  nearly  gone  through,  Mr.  Charsley,  having  received 
the  answer  o^  the  Poor  Commissioners,  entered  the  room  and  adjourned 
the  audit  for  a  fortnight :  the  representative  of  the  Company  protested 
against  this.  At  the  adjourned  meeting  Mr.  Charsley  himself  sat  as 
auditor.  He  appeared  substantially  to  have  adopted  *the  con-  r^ooi 
elusions  of  Mr.  Parker,  who  however  did  not  formally  act  as  ^ 
assessor;  and  the  audit  purported  to  be  that  of  Mr.  Charsley.  Against 
this  also  a  protest  was  made  on  behalf  of  the  Company. 

In  each  of  the  accounts,  brought  up  by  the  certiorari,  there  were 

VOL,  xm. — 2Q 
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many  items  arising  from  law  expenses :  part  of  these  arose  from  a  rate 
having  been  made  in  November,  1842,  and  another  in  February,  1843, 
against  both  of  which  the  Company  appealed.  These  rates  were  defect- 
ive as  not  containing  the  declaration  enjoined  by  stat.  6  &  7  W.  4,  e. 
96,  8.  2.  ^  The  parish  officers  gave  notice  that  they  intended  to  abandon 
these  informal  rates,  and  to  make  formal  rates  in  lien  of  them ;  subse- 
quently they  took  the  advice  of  counsel,  and  were  advised  by  him  that 
they  had  no  power  to  make  the  substitution.  Under  his  advice  a  friendly 
appeal  was  made  in  the  name  of  a  ratepayer  named  Britnell,  but  really 
by  the  parish  officers,  against  both  of  these  rates ;  and  by  consent  two 
orders  of  sessions  were  made  at  the  Midsummer  sessions,  1843,  quashing 
these  two  rates,  and  directing  new  rates  to  be  made  in  lieu  thereof. 
The  parish  officers,  in  July,  1843,  accordingly  made  new  rates,  against 
which  the  Company  appealed.  The  rates  were,  in  October,  1843,  con- 
firmed on  appeal  by  order  of  the  quarter  sessions. 

A  certiorari  issued  to  bring  up  these  orders  of  sessions :  and  a  rule 
nisi  was  obtained  by  the  Company  to  quash  them ;  against  which  the 
parish  officers  showed  cause.  A  cross  rule  to  quash  part  of  the  writ  of 
certiorari  (a)  was  obtained  by  the  parish  officers.  All  these  proceedings 
^ooQ-i  were  under  the  advice  of  counsel,  and  sanctioned  *by  the  vestry, 
"-'  to  whom  the  opinion  of  counsel  was  submitted  before  it  was  acted 
upon. 

In  the  result,  the  rule  obtained  by  the  parish  officers  was  discharged, 
with  costs  to  be  paid  to  the  Company ;  and  the  rule  to  quash  the  orden 
of  sessions  was  made  absolute.  The  auditor,  after  consulting  the  Poor 
Law  Commissioners,  allowed  the  costs  of  each  of  those  proceedings,  and 
the  costs  paid  to  the  Company.  These  allowances  were  among  the  itema 
which  it  was  sought  by  the  present  rule  to  quash. 

The  case  was  put  into  the  Crown  paper,  and  was  now  argued.(i) 

The  greater  part  of  the  rule  was,  in  the  course  of  the  argument, 
abandoned :  and  ultimately  the  only  points  insisted  on  were,  that  the 
audits  should  be  quashed  on  account  of  the  interest  of  the  auditor;  or, 
supposing  this  not  to  be  granted,  that  the  allowance  of  the  costs  of  the 
litigation  arising  from  the  friendly  appeal  should  be  quashed.  That 
part  only  of  the  arguments  which  bore  on  these  questions  is  reported. 

Chamher9  and  TTm^er,  for  the  auditor  and  the  parish  officers. — first: 
the  auditor  was  interested  in  the  matters  on  which  he  was  to  decide; 
but  that  fact  was  known  to  those  who  appointed  him,  and  also  to  the 
Company,  who,  by  their  long  acquiescence,  tacitly  sanctioned  his  acting 
-".s  auditor,  though  interested.  As  far  as  regards  the  first  audit  com- 
'lained  of,  it  was  too  late  to  take  the  objection,  which  was  already 
waived.     The  second  audit,  however,  was  held  after  notice  of  the  objec- 

(a)  As  to  the  two  fint-mentioned  orden  of  sesiions,  against  which  the  Company  had  not 
appealed. 
\b)  Before  Lord  DiirifAH,  C.  J.,  Pattksoh  and  WiGBTVAir,  Ji. 
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tion.  Bat  those  who  had  appointed  Charslej  knew  of  his  situation ;  he 
was  not  to  blame  for  being  ""auditor ;  and  at  all  events  he  was  p^cooQ 
anditor^  and  as  such  was  bound  to  see  that  the  duties  of  his  office  ^ 
were  performed.  It  is  obvious  from  the  proceedings  at  the  audit,  that 
be  was  to  expect  no  assistance  from  the  Company.  Whatever  course 
he  tried  to  take  he  was  met  by  a  protest  and  a  technical  objection :  it  is 
evident  that  the  Company  were  not  seeking  to  have  the  accounts  fairly 
audited,  but  to  prevent  their  being  audited  at  all.  In  substance  Parker 
acted  as  Charsley's  assessor :  and,  though  in  form  the  audit  was  that  of 
Charsley,  who  was  interested,  in  reality  it  was  the  audit  of  an  impartial 
person.  That  an  interested  party  must  not  act  as  judge  where  it  can 
be  avoided  is  a  rule  laid  down  in  many  cases.  That  is  the  principle  of 
Brookes  t^.  The  Earl  of  Rivers,  Hardres,  508,  Anonymous  (1  Salk.  896) 
case  in  Salkeld,  and  The  City  of  London  v.  Wood,  12  Mod.  669.  In 
tboae  cases  it  was  not  necessary  that  the  plaintiff  should  sue  in  his  own 
court.  But  in  Bex  v.  The  Justices  of  Essex,  5  M.  &  S.  518,  where  the 
Bole  appeal  was  to  the  borough  justices,  and  there  was  not  a  quorum  of 
borough  justices  free  from  interest  in  the  subject-matter;  it  was  held 
tbat  the  justices,  though  interested,  might  hear  the  appeal.  In  the 
present  case,  unless  Charsley  had  audited  the  accounts  they  must  have 
remained  unaudited ;  there  was  no  power  in  any  one  to  appoint  a  special 
auditor ;  and  Charsley  was  reduced  to  the  alternative  of  leaving  the 
duties  of  his  office  unperformed,  or  acting,  though  interested,  with  the 
best  assistance  he  could  obtain.  He  chose  the  last  course ;  and  Rex  v. 
The  Jostices  of  Essex  shows  that  he  was  right.  The  audit  is  good, 
unless,  as  a  matter  of  law,  his  interest  made  his  appointment  as  auditor 
void:  and  no  *case  has  gone  so  far.  And,  if  his  appointment  t-^qoa 
was  void,  his  acts  under  it  could  not  properly  be  the  subject  of  a  ^ 
certiorari. 

Secondly : -the  law  costs  were  properly  allowed.  The  general  princi- 
ple, that  all  persons  filling  a  public  situation  are  to  be  reimbursed  for* 
costs  incurred  by  them  in  their  puMlc  capacity,  is  laid  down  in  Rex  v. 
Essex,  4  T.  R.  591.  As  far  as  it  is  applicable  to  the  officers  of  the  poor, 
it  is  stated  in  Rex  v.  Owyer,  2  A.  &;  E.  216  (E.  C.  L.  R.  vol.  29),  by 
Taunton,  J.,  who  in  his  judgment(a)  adopts  the  rule  laid  down  in  Will- 
cock's  Poor  Law,  p.  281,  that  the  officers  are  entitled  to  be  reimbursed 
"for  the  costs  of  orders  of  maintenance  or  removal,  or  of  an  appeal, 
though  decided  against  them,  unless  they  have  been  guilty  of  gross  mis- 
conduct, or  of  neglecting  to  consult  the  vestry  as  to  the  propriety  of 
proceeding  in  it  when  there  was  convenient  opportunity,  in  repaying  the 
legal  disbursements  of  constables  and  all  other  money  fairly  laid  out  in 
the  business  of  the  parish."  The  same  principle  is  laid  down  in  4 
Bum's  Justice,  872,  tit.  Poin-j  ed.  29,  1845,  where  Rex  v.  Micklefield, 
Caldecott,  507,  S.  C.  1  Bott's  P.  L.  102,  pi.  118,  6th  ed.,  is  cited  as  an 

(a)  S  A.  A  E.  226,  7  (B.  C.  L.  R.  vol.  29). 
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authority  for  it.  In  the  present  case,  the  costs  were  incurred  for  a  proper 
object.  A  rate  had  been  made  which  could  not  be  enforced  on  account 
of  a  formal  defect.  The  parish  officers  were  desirous  of  abandoning  it 
and  making  a  new  one  not  subject  to  the  same  defect ;  and  the  vestry, 
and  indeed  all  the  rate-payers  except  the  Company,  approved  of  this 
object,  which  was  clearly  for  the  benefit  of  the  parish.  The  officers  of 
the  poor  consulted  counsel,  and  under  his  advice  took  steps  for  this  par- 
^rtoc-i  fose.  The  advice  proved  *wrong ;  and  the  steps  were  onsucceas- 
^  ful  in  the  result :  but  there  is  no  pretence  for  saying  that  the 
officers  of  the  poor  were  either  negligent  or  blameworthy.  No  case  has 
ever  decided  that  the  costs  of  a  litigation  are  not  to  be  allowed,  merely 
because  it  was  unsuccessful. 

f  M.  D.  Hill  and  Pashleifj  contrsl. — First :  It  is  an  essential  principle 
of  justice  that  the  members  of  a  tribunal  must  not  be  interested  in  the 
subject  they  are  to  decide ;  and,  accordingly,  a  long  series  of  cases  has 
established  that  wherever  the  tribunal  is  so  interested  the  decision  is 
void.  The  most  recent  cases  on  the  subject  are  Regina  v.  The  Chelten- 
ham Commissioners,  1  Q.  B.  467  (E.  C.  L.  R.  vol.  41),  and  Regina  v. 
The  Justices  of  Hertfordshire,  6  Q.  B.  763  (E.  C.  L.  R.  vol.  51),  No 
interest  could  be  more  direct  than  that  of  the  auditor  in  the  present 
case.  [Lord  Dbnman,  C.  J. — There  can  be  no  doubt  of  his  interest: 
the  audit  can  be  supported  only  on  the  principle  that  the  legislature,  by 
creating  such  an  office,  has  made  it  necessary  that  the  person  holding  it 
should  act,  though  interested.]  There  can  be  no  such  necessity ;  for  it 
was  in  his  power  to  resign.  The  legislature  has  not  obliged  a  man  to 
keep  such  an  office,  when  it  is  impossible  to  fulfil  its  duties  impartially. 
Rex  V.  The  Justices  of  Essex,  5  M.  &  S.  518,  did  not  proceed  on  the 
principle  for  which  it  is  cited,  but  on  the  construction  of  particular 
statutes ;  and  in  that  case  the  interest  was  very  slight,  that  of  rate 

.  payer  only.  At  all  events  Charsley  might  have  had  an  assessor,  instead 
of  sitting  himself.  [Lord  Denman,  C.  J. — That  would  have  been  the 
common  sense  course ;  but  did  not  he  do  so  in  fact  ?]  At  first  he  em- 
utOQn-t  ployed  Mr.  Parker ;  but  afterwards  he  sat  himself  *and  completed 
-'  the  audit.  [Wightman,  J. — That  was  in  consequence  of  the  let- 
ter of  the  Poor  Law  Commissioners.  A  distinction  is  taken  there  be- 
tween delegating  his  powers  and  procuring  assistance.  What  is  that 
distinction  ?  Is  it  more  than  that,  if  Mr.  Charsley  employed  an  asses- 
sor, the  audit  must  be  in  form  that  of  Charsley  as  auditor,  and  it  would 
not  appear  on  the  face  of  the  proceedings  that  there  was  an  assessor.] 
If  the  decision  was  that  of  a  disinterested  person,  that  fact  might  be 
shown.  (The  counsel  for  the  parish  contended  that  the  affidavits  showed 
that  in  fact  the  decision  on  the  propriety  of  allowing  the  bills  of  costs 
was  by  Mr.  Parker.)  Even  if  such  was  the  fact  in  the  present  case, 
which  is  denied,  the  adjudication  would  be  void ;  neither  an  interested 
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penoo  nor  his  deputy  can  try  a  cause :  Brookes  v.  The  Earl  of  Bivers, 
Hardres,  508,  The  City  of  London  t^.  Wood,  12  Mod.  669,  690. 

Secondly:   The  law  costs  were  improperly  allowed.     The  want  of 
8uc;\'ss  does  not  necessarily  show  that  the  costs  were  improperly  in- 
currad ;  bat  it  throws  on  the  officers  of  the  poor  the  onus  of  showing  that 
they  were  incurred  properly.     The  sanction  of  the  vestry  makes  no  dif- 
fereDce.    In  Bex  v.  Micklefield,  1  Bott.  102,  pi.  113,  S.  C.  Cald.  507, 
which  is  best  reported  in  Bott's  Poor  Law,  Bullbr,  J.,  seems  to  have 
tboQght  the  consent  of  the  vestry  unnecessary  if  the  litigation  was  proper, 
and  useless  if  it  was  not.     The  more  modem  decisions  have  gone  on  the 
principle  that  the  officers  of  the  poor  should  have  no  interest  in  encou- 
raging litigation,  and,  therefore,  that  costs  should  not  be  allowed  unless 
the  necessity  for  incurring  them  was  clear;  Bex  v.  Bird,  2  B.  &;  Aid.  522,  ^ 
Rexv.  Johnson,  5  A.  &;  £.  840  (E.  C.  L.  B.  vol.  81),  Begina  *v.  ,.^007 
Fonch,  2  Q,  B.  808  (E.  C.  L.  B.  vol.  42) :  Begina  v.  The  Mayor  L  ^^^ 
of  Leeds,  4  Q.  B.  796  (E.  C.  L.  B.  vol.  45),  is  a  similar  case  as  to  costs 
incnrred  by  officers  of  a  borough.    The  parish  officers  in  the  present 
case  pot  forward  a  ratepayer  to  appeal,  in  his  name,  but  at  their  ex- 
pense; they  supported  that  appeal  as  if  it  was  bon&  fide;  and  in  the 
proceedings  in  this  Court  reported  under  the  name  of  Begina  v.  The 
Great  Western  Bailway,  1  New  Sessions  Cases,  801,(a)  they  tried  to  de- 
ceive the  Court.    It  is  true  that  the  proceedings  were  under  advice  of 
connael :  but  no  advice  could  prevent  the  parties  from  seeing  that  such 
conduct  was  improper.(i)  Cur.  adv.  vuU. 

Lord  Denmak,  C.  J.,  on  a  subsequent  day  of  the  vacation  (February 
24th),  delivered  judgment. 

This  was  a  certiorari^  issued  under  stat.  7  &;  8  Vict.  c.  101,  s.  85,  to 
remove  two  several  accounts  of  the  poor  rate  raised  for  the  parish  of 
Btimham  in  the  county  of  Buckingham,  ending  at  Midsummer  and 
Michaelmas  respectively,  A.  n.  1844,  and  the  audits  of  them  by  Mr. 
Charsley,  the  district  auditor,  with  his  reasons  for  allowing,  disallowing, 
or  surcharging  any  portion  thereof. 

The  writ  was  sued  out  by  The  Great  Western  Bailway  Company, 
whose  objections,  and  the  answers  to  *them,  occupied  affidavits  i-^cqoq 
of  nncommon  length.  On  the  close  of  the  argument,  the  learned  ^ 
counsel  for  the  prosecution  narrowed  their  complaint  to  four  items,  being 
the  law  charges  on  several  proceedings  at  the  quarter  sessions  and  in 
this  Court.  These  were  bills  of  costs  claimed  to  be  due  to  Messrs. 
Charsley  and  Parton,  the  solicitors  for  the  parish  of  Burnham :  Mr. 
Charsley  was  the  auditor  to  whom  they  were  submitted. 

(o)  The  material  fkets  there  stated  appear  in  the  present  report,  ante,  p.  331.  The  point  on 
vbieh  thai  ease  wm  altimately  deeided  (namely,  that  the  first  two  rates,  not  having  been  ap- 
H«l«d  against  at  the  next  sessions  nor  the  omission  aooonntod  for,  were  never  regularly  quashed) 
d^^  not  appear  to  require  further  mention. 

(6)  A  second  rule  nisi,  to  quash  the  audits  of  the  aoeonnts  for  the  quarters  ending  at  Lady-day 
■ad  Midsummer  1849,  which  had  been  brought  up  by  another  certiorari,  was  ordered,  by  con- 
tent, to  abide  the  erent  of  this  rule. 

S 
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The  first  objection  was  founded  on  this  circumstance,  as  on  well  knoim 
principles  no  auditor  can  settle  his  own  accounts,  and  his  appointment 
to  do  80  is  therefore  said  to  be  ipso  facto  void. 

We  cannot  admit  the  validity  of  one  answer  given  to  this  objection: 
that,  if  the  auditor's  appointment  were  void,  he  would  not  come  withm  the 
enactment  which  gives  this  certiorari ;  because  he  might  bj  acting  make 
himself  amenable  to  our  jurisdiction,  although  his  acts  were  not  binding: 
but  we  think  that,  having  been  duly  appointed  auditor,  and  having 
accepted  the  office,  he  could  not  decline  any  of  its  duties.  His  election 
by  those  who  knew  of  his  interest  proved  their  confidence  in  his  integrity, 
and  may  be  likened  to  the  conduct  of  a  party  who  selects  the  adverse 
counsel  as  an  arbitrator,  or  deliberately  agrees  to  be  bound  by  the  deci- 
sion  of  the  adverse  party.  Justice  requires  us  to  add  that  Mr.  Gharsley 
appears  to  have  done  all  in  his  power  towards  obtaining  such  assistance 
as  might  enable  him  to  come  to  a  correct  result:  and  indeed  there  is  no 
objection  stated  to  the  amount  of  his  bill.  We  do  not,  however,  express 
any  approbation  of  such  an  appointment,  though  it  is  said  to  be  com- 
monly made:  on  the  contrary,  we  think  the  parish  solicitor  would 
^oQQ-i  dp  well  to  decline  the  office.  His  charges  may  be  *perfectly  just, 
-^  if  the  work  was  necessary  to  be  done ;  but  he  will  naturally  be 
apt  to  sanction  that  necessity. 

And  in  this  case  the  objection  secondly  made  by  the  prosecutors  is 
that  the  expenditure,  however  reasonable  in  amount,  was  incurred  for 
improper  purposes.  We  do  not  think  the  mere  want  of  success  in  legal 
proceedings  a  sufficient  reason  for  disallowing  them.  But  we  think  the 
proceedings  complained  of  justly  fall  under  the  description  of  unneces- 
sary and  improper  litigation.  The  two  rates  which  were  left  incomplete 
for  want  of  the  declaration  enjoined  by  stat.  6  &  7  W.  4,  c.  96,  s.  2, 
ought  not  to  have  been  defended  when  appealed  against :  the  friendly 
appeals  by  Britnell  ought  not  to  have  been  instituted,  or  any  part  of  the 
costs  of  them  paid  by  the  parish  officers :  the  certiorari  obtained  in  this 
Court  ought  not  to  have  been  rendered  necessary,  nor  resisted :  the  mo- 
tion to  quash  a  part  of  that  certiorari  ought  not  to  have  been  made :  and 
the  costs  of  that  motion,  ordered  to  be  paid  by  the  parish  officers,  ought 
not  to  have  been  charged  upon  the  parish. 

These  various  proceedings  appear  indeed  to  have  been  sanctioned  by 
the  vestry ;  but  the  vestry  has  no  power  to  direct  the  application  of  the 
poor  rate  to  illegal  purposes :  that  is,  the  majority  of  those  attending  s 
vestry  cannot  take  the  money  of  the  minority  of  those  present,  and  that 
of  the  absent,  and  employ  it  in  improper  litigation.  The  overseers  bare 
the  entire  control  of  the  expenditure  of  that  rate ;  and  they  are  bound 
to  take  care  that  it  shall  never  be  diverted  from  its  legitimate  objects. 

Another  feature  in  this  case  req^uires  to  be  noticed.  The  overseers 
appear  to  have  acted  in  all  these  proceedings,  except  the  first,  on  the 
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opinion,  fairly  taken^  *and  by  the  recommendation^  of  a  gentleman  r^f^  a 
at  the  bar,  whose  ability  and  experience  they  might  reasonably  ^ 
trust.  Bat  the  advice  of  barristeni,  though  it  may  prove  the  bona  fides 
of  those  who  follow  it,  cannot  alter  the  nature  of  the  thing  done.  The 
client  takes  the  chance  of  such  advice  turning  out  to  be  unwarranted  by 
law  and  condemned  by  the  Court.  We  are  not  called  upon  to  observe 
minntely  on  the  advice  here  given :  but  we  cannot  refrain  from  saying 
that  the  contrivance  for  enabling  the  overseers  to  do,  indirectly  and  at 
considerable  cost,  what  was  felt  to  be  impossible  if  attempted  directly, 
appears  to  us  to  be  so  very  questionable,  that  neither  the  attorneys,  nor 
perhaps  even  the  officers,  can  be  quite  excused  for  adopting  it. 

There  is  a  second  certiorari :  in  so  far  as  it  comprises  the  same  items 
it  must  succeed,  and  those  iteoks  must  be  disallowed.  By  the  act  which, 
gives  the  certiorari  to  remove  audits,  we  have  no  power  to  take  any 
middle  course. 

By  that  act  we  are  also  empowered  to  order  the  costs  to  be  paid  out 
of  the  parish  rates.  But,  considering  all  the  circumstances,  that  the 
conduct  of  the  officers  has  been  free  from  all  ill  intention,  and  the  oppo- 
Bition  to  their  proceedings  harassing,  we  do  not  think  ourselves  bound 
to  award  any  costs  to  the  prosecutors.  On  the  other  hand,  the  act  pro- 
vides for  reimbursing  the  auditor  his  costs  out  of  the  parish  rates,  unless 
this  Court  shall  make  any  order  to  the  contrary.  We  are  of  opinion 
that  this  auditor  ought  not  to  be  so  reimbursed :  and  we  order  that  he 
bear  his  own  costs  of  this  proceeding.  Rule  accordingly  .(a) 

(a)  Beported  by  C.  BlMkboni,  Eaq. 


*In  the  Matter  of  Arbitration  between  BUTLER,  BAKER,  ^^^ 

and  MASTERS.  L  "^^ 

In  Bhowing  eanie  •gainit  a  rale  for  attaokment  for  non-peiformanoe  of  an  award,  affldaviu  oannot 
be  ued  to  show  tltat  the  award  is  impraetioable,  nneertain,  or  not  final,  nor  can  the  award  be 
impeaehed  exoept  for  defeota  apparent  on  the  fiMe  of  it 

Tbe  rale,  that  an  appUoadon  onoe  disposed  of  cannot  be  renewed  under  the  same  oircnmstances 
and  for  the  same  object,  is  not  binding  in  all  oases.  Where  an  award  directed  that  A.  should 
pay  the  arbitrator's  costs,  and  should  be  reimbursed  by  B.,  a  rale  for  an  attachment  against 
B.  for  not  reimbursing  A.  was  discharged,  because  the  afBdayits  did  not  show  that  A.  had 
paid  them  to  the  arbitrator.  A.  had  not  then  paid  them,  but  had  given  his  note  for  the 
amoont,  which  he  afterwards  paid.  On  a  second  motion,  then  made,  an  attachment  was 
granted,  on  the  groand  that  the  payment  by  A.  was  a  new  tmoi,  which  took  the  case  out  of 
the  ordinaiy  rule ;  it  appearing  also  that  there  had  been  contumacy  in  the  party  against  whom 
the  rale  waa  directed,  and  hardship  on  the  applicant 

Isr  this  case,  on  a  reference  of  two  actions,  Butler  v.  Masters  and 
Masters  v.  Butler,  Baker  being  also  a  party  to  the  reference,  the  arbi- 
trators had  awarded  that  Butler  and  Baker  should  make  a  carriage-way, 
a  right  to  which  was  claimed  by  Masters,  over  certain  and,  of  which 
Butler  was  the  occupier  and  Baker  the  owner,  and  a  drain  at  the  end 
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of  the  said  carriage-way,  in  manner  specified ;  that  Butler  should  pay 
the  costs  of  the  actions,  except  the  costs  of  certain  issues ;  that  Masters 
should,  in  the  first  instance,  pay  the  arbitrators  their  costs  and  charges 
in  respect  of  the  reference  and  award,  to  be  taxed  by  the  Master,  and 
that  he  should  be  reimbursed  by  Baker,  who  was  also  to  pay  the  taxed 
costs  of  Masters  in  respect  of  the  reference.  The  submission  haviDg 
been  made  a  rule  of  court, 

Watson^  in  Michaelmas  term  1846,  obtained  a  rule  nisi  to  set  aside 
this  award  on  several  grounds,  and,  among  others,  on  the  ground  tbtt 
the  award,  with  respect  to  the  manner  specified  of  making  the  carriage- 
way and  drain,  was  impracticable ;  and,  in  support  of  the  rule,  aflSdavits 
^QAer}  ^^^®  ^^^^  ^  ^^^^  ^^^^  ^^^  other  ^matters  dehors  the  award. 
-*  This  rule  was  argued  in  Easter  term  (May  5th)  1847,(a)  and  was 
discharged  in  Trinity  Term  (May  25th)  1847. 

BarstoWy  in  Michaelmas  term  1847,  obtained  a  rule  calling  upon 
Butler  and  Baker  to  show  cause  why  an  attachment  should  not  issue 
against  them  for  contempt  in  not  paying  the  taxed  costs  to  be  paid  by 
them  respectively,  and  in  not  making  the  carriage-way  and  drain  to  be 
made  by  them,  in  obedience  to  the  said  award  and  rule  of  Court. 

The  affidavits  in  support  of  the  rule  stated  the  necessary  formalities 
as  to  the  service  of  the  rule  of  Court,  award,  and  allocatur,  and  as  to  the 
demand  of  performance,  but  did  not  state  that  Masters  had  himself  paid 
the  charges  of  the  arbitrators,  which  were  to  be  reimbursed  to  him  by 
Baker. 

In  Hilary  term  (January  28th)  1848, 

Watson  and  Amei/y  on  showing  cause,  referred  to  affidavits  to  show 
that  the  award  was  impracticable,  unintelligible,  uncertain,  and  not  final. 
[Sir  F.  Thesiger  here  objected  that  matter  not  apparent'  on  the  face  of 
the  award  could  not  be  shown  for  cause  against  a  rule  for  an  attachment, 
and  cited  Macarthur  t;.  Campbell,  2  A.  &  E.  52  (E.  C.  L.  B.  vol.  29), 
and  PauU  v.  PauU,  2  C.  &  M.  235,t  S.  C.  4  Tyrw.  72.]  They  then 
contended  that  anything  which  would  be  a  defence  to  an  action  on  an 
award  might  be  set  up  in  answer  to  the  rule  for  an  attachment  for  dis- 
obeying the  award ;  that  an  award  might  direct  an  impossible  thing  to 
be  done;  that  this  defect  might  not  be  apparent  on  the  award  itself; 
*1US1  ^^^  *that  it  would  be  absurd  to  attach  a  person  for  not  perform- 
-*  ing  an  impossibility. 

Lord  Dbnman,  C.  J. — ^We  cannot  go  into  extrinsic  matters  on  this 
rule.     The  practice  is  well  established. 

Pattbsok,  J. — It  would  be  a  monstrous  injustice  to  go  into  this  ex- 
trinsic matter.  The  rule  for  an  attachment  is  obtained  on  affidavit 
merely  that  the  necessary  formal  steps  have  been  taken.  It  would  be 
unjust  to  act  upon  affidavits  from  the  other  side,  which  the  party  obtain- 
ing the  rule  would  have  no  opportunity  of  answering. 

GoLEBiBGE  and  WiOHTMAN,  Js.,  concurred. 

(a)  Before  Lord  Dmmux,  C.  J.,  PAnssoir,  Wi«htm ah,  and  Ebli,  Js. 
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WaJUon  and  Amey  then  objected  that  the  award,  on  its  face,  was 
QDcertaiD ;  and  also  that  the  affidavits  did  not  state  that  Masters  had 
himflelf  j^aid  the  arbitrators  the  costs  which  were  to  be  reimbursed  to 
him  by  Baker. 

Sir  F.  TheitgeTj  and  Barstow^  contr^  contended  that  the  award  was 
sufficiently  certain,  and  also  that  the  payment  by  Masters  sufficiently 
appeared  from  the  affidavits. 

The  Court  (Lord  Denman,  C.  J.,  PAifiESON,  Coleridge,  and  Wight- 
man,  Js.)  held  the  objection,  that  the  payment  by  Masters  was  not 
stated,  to  be  valid ;  and  the  rule  was  made  absolute,  that  a  writ  of  attach- 
ment should  issue  against  Butler  only,  for  not  paying  the  costs  of  the 
actions ;  but  that  the  rule  should  lie  in  the  ^office  for  a  fortnight ;  r^^fw  j^ 
and  that  the  residue  of  the  rule  should  be  discharged.  ^ 

Bantow^  in  Trinity  term,  1848,  obtained  a  second  rule  for  an  attach- 
ment, on  affidavits  showing  all  necessary  formalities  as  on  the  first  rule,  and 
also  the  payment  by  Masters  to  the  arbitrators.  It  appeared  that,  when 
the  former  rule  for  an  attachment  was  obtained,  Masters  had  not  actually 
paid  the  arbitrators,  but  they  had  taken  his  promissory  note  for  the 
amount    In  Michaelmas  term  1848,(a) 

WaUon  and  Amey  showed  cause,  on  the  ground  that  the  present 
role  was  the  renewal  of  an  application  which  had  been  disposed  of  on 
the  former  rule ;  that  the  subsequent  payment  by  Masters  did  not  make 
the  present  a  new  case,  because  his  promissory  note  had  been  taken  in 
payment,  and  the  argument  in  support  of  the  former  rule  had  been  that 
the  payment  sufficiently  appeared  from  the  materials  then  before  the 
Court.  They  cited  Begina  v.  The  Manchester  and  Leeds  Railway  Com- 
pany, 8  A.  A;  E.  418  (E.  C.  L.  R.  vol.  85),  Rex  v.  Orde,  8  A.  &  E.  420, 
note  (a)  (E.  C.  L.  R.  vol.  35),  Regina  v.  Barton,  9  Q.  B.  982,  note  (b) 
(£.  C.  L.  R.  vol.  58),  Regina  v.  The  Oreat  Western  Railway  Company, 
5  Q.  B.  597  (E.  C.  L.  R.  vol.  48),  Regina  v.  Pickles,  8  Q.  B.  599, 
note  [a)  (E.  C.  L.  R.  vol.  43),  Rosset  v.  Hartley,  7  A.  4;  E.  522  (E.  C. 
L.  R.  vol.  34),(&)  Bodfield  v.  Padmore,  5  A.  &  E.  785,  note  (a)  (E.  C.  L. 
R.  vol.  31),  Saunderson  v.  Westley,  8  Dowl.  P.  C.  652,  Regina  v,  Har- 
land,  8  Dowl.  P.  C.  323,  Ex  parte  *Hasleham,  1  Dowl.  P.  C.  ^^^^ 
(N.  S.)  792,  Levi  v.  Coyle,  2  Dowl.  P.  C.  (N.  S.)  932,  Dodgson  ■-  ^^ 
V.  Scott,  2  Exch.  457,t  Ex  parte  Thompson,  6  Q.  B.  721  (E.  C.  L.  R. 
vol.  60),  Stulz  V.  Wyatt,  6  Q.  B.  666  (E.  C.  L.  R.  vol.  60). 

Sir  F.  The%ig^j  contri. — The  defect  in  the  affidavits  on  the  former 
rule  could  not  have  been  then  supplied ;  for  an  essential  fact,  the  pay- 
ment by  Masters,  did  not  exist.  The  present  is  a  new  case ;  and  a  fresh 
contempt  has  been  committed.  In  Dixon  v.  Oliphant,  15  M.  &  W.  152,t 
a  second  rule  for  an  attachment  was  made  absolute,  after  a  former  motion 
Dad  failed  on  the  ground  of  the  defective  service  of  a  power  of  attorney. 

(a)  Norember  33d.    Before  Lord  DimiAiry  G.  J.,  Colkridoi,  Wiobtman,  and  Erle,  Js. 
{h)  See  Petenon  v.  Bayis,  6  Com.  B.  236  (E.  C.  L.  B.  roL  60). 

VOL.  xni.— 27  8  2 
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It  is  true  that  leave  was  given  to  make  the  second  application ;  but  the 
Court)  referring  to  Levi  v.  Coyle  and  Ex  parte  Hasleham,  obserTed 
that  in  those  cases  « the  same  questions  were  brought  before  the 
Court  on  amended  materials ;  but  here  there  has  been  a  fresh  demand 
of  the  costs,  and  a  fresh  contempt,  after  a  proper  service  of  the  power 
of  attorney  has  been  effected.  The  defendant  proceeds  upon  new  mat- 
ter, and  does  not  bring  into  question  the  former  decision  of  the  Court." 
[Lord  Denman,  C.  J. — There  is  no  rule  in  this  respect  binding  upon  the 
Coart  in  all  cases.]  Our.  ctdv,  vuU, 

Lord  Denman,  G.  J.,  in  this  vacation  (February  24th),  delivered  the 
judgment  of  the  Court 

This  motion  for  an  attachment  for  a  contempt  of  Court  in  neglecting 
to  pay  the  costs  of  a  reference  and  award  was  resisted  on  a  preliminary 
ground.  A  similar  motion  was  made  some  time  ago  and  refused;  and 
the  Court  '''has  often  said  that  they  will  not  permit  the  renewal 


*346] 


of  an  application  to  their  discretion  which  they  have  refused  under 


the  same  circumstances  and  for  the  same  object.  This  rule  of  practice, 
which  has' been  laid  down  for  the  protection  of  parties  against  vexation, 
and  to  prevent  the  waste  of  public  time,  is  by  no  means  a  privilege  of 
the  party,  especially  an  offending  party,  and  does  not  apply  in  the  pre- 
sent case,  because  the  circumstances  were  altered,  no  demand  (a)  of  the 
money  having  been  made  before  the  first  application,  but  such  a  demand 
having  been  made  in  the  mean  time* 

On  this  ground  of  distinction,  and  the  peculiar  circumstances  of  this 
case,  which  displayed  an  unusual  degree  of  contumacy  and  hardship, 
we  think  the  rule  must  be  absolute.  Rule  absolute.(i) 

(a)  See  p.  342,  antd.  The  word  "demand"  seems  to  have  heen  written,  by  mistake,  initesd 
of  "payment." 

(b)  Reported  by  H.  Dayison,  Esq. 

See  RegLna  v.  The  Deptford  Pier  Company,  8  A.  ft  E.  910,  917  (E.  C.  L.  R.  to).  35).  Regiu 
V.  East  Lancashire  Railway  Company,  9  Q.  B.  980  (B.  0.  L.  R.  toI.  58). 

As  to  motion  in  Court  on  new  materials,  after  failure  at  Chambers,  see  Peterson  v.  Dstu,  9 
Com.  B.  235  (E.  C.  L.  R.  vol.  60). 


*3471  *SHAW.  t;.    The  YORK  and  NORTH  MIDLAND  Railway 
J  Company. 

Case.  The  declaration  alleged  that  defendants  were  proprietors  of  a  railway  and  of  earrisf^es 
for  the  conveyance  of  passengers,  eattle,  goods,  fto.,  for  reward;  that  plaintiff  delivered  to 
them,  and  they  received  from  him,  a  horse  of  plaintiff  to  be  "safely  and  securely"  earned 
by  them  upon  their  carriages,  and  to  be  safely  and  securely  delivered  to  plaintiff,  at  a  plfte« 
mentioned,  for  reward.  That  thereupon  it  was  their  duty  "  safely  and  seeurely"  to  convey  aod 
deliver  the  horse  as  aforesaid ;  yet  that  defendants  did  not  use  due  care  about  its  eonveynoce. 
but  so  negligently  conducted  themselves  therein,  that»  by  reason  of  the  defective  state  of  tbd 
carriage  in  which  the  horse  was  conveyed,  it  was  killed.  Plea,  denying  that  the  horse  wu 
delivered  and  received  "  to  be  safely  and  securely"  carried  as  alleged.    Issue  thereon. 

It  appeared  at  the  trial  that  the  plaintiff  had  pointed  out  a  defect  in  one  of  the  partitions  of  ■ 
horse-box  shown  to  him  for  the  reception  of  his  horse ;  that  a  servant  of  the  defendants  then, 
endeavoured  to  secure  the  partition,  and  assured  the  plaintiff  that  he  had  done  ao;  that  the 
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bMM  WM  corned  in  thst  box;  and  thnt  the  hone's  death  wai  ooeaaioned  daring  the  joorney 
by  the  inwcoritj  of  the  partition.  A  receipt  was  given  to  plaintiff  for  the  amount  paid  for 
eonrejanee  of  the  horse,  at  the  foot  of  which  receipt  was  written :  N.  B.  This  ticket  is  issued 
nbjiet  to  the  owner's  undertaking  aU  risks  of  oouTeyanoe  whatsoerer,  as  the  Company  will 
not  be  responsible  for  any  iignry  or  damage  (howeTer  caused)  oecurring  to  horses  or  carriagesy 
wbile  travelling,  or  in  loading  or  unloading."    Held : 

That  the  terms  of  the  memorandum  formed  part  of  the  contract  for  the  oonreyanoe  of  the  horse, 
•nd  that  they  disproTed  the  arerment  in  the  declaration  that  the  defendants  reoeived  the 
horse  '^  to  be  safely  and  securely"  csfried. 

Qmrtj  whether,  notwithstanding  the  terms  of  the  memorandum,  the  plaintiff  might  not  hare 
alleged  that  it  was  the  duty  of  the  defendants  to  provide  a  snffident  carriage,  and  have  charged 
them  with  the  damage  arising  from  a  breach  of  that  duty. 

Casb.  The  declaration  stated  that  the  defendants  were  proprietors 
of  a  certain  railway,  to  wit,  The  York  and  North  Midland  Railway,  and 
of  certain  carriages  used  by  them  for  the  conveyance  therein  of  pas- 
sengers, cattle,  goods,  &c.,  in  and  upon  the  said  railway,  and  other  rail- 
ways, for  hire  and  reward ;  that  the  plaintiff,  on,  &c.,  at  the  request  of 
the  defendants,  caused  to  be  delivered  to  the  defendants,  and  defendants 
then  received  Jrom  plaintiff,  nine  horses  of  the  plaintiff  to  be  safely  and 
securely  carried  by  defendants  in  and  upon  the  carriages  of  defendants, 
and  by  the  said  railway  and  certain  other  railways,  to  wit,  from  York  to 
Watford,  &c.,  and  to  be  safely  and  securely  delivered  '''to  the  r^co^g 
plaintiff  at  Watford  aforesaid,  for  certain  reasonable  reward  to  *- 
defendants  in  that  behalf.  That  it  thereupon  became  anc(  was  the  duty 
of  defendants  safely  and  securely  to  carry  and  convey  and  deliver  the 
Baid  horses  of  the  plaintiff  as  aforesaid.  Yet  defendants,  not  regarding, 
&c.,  did  not,  nor  would,  use  due  and  proper  care  in  and  about  and  for 
the  carriage  and  conveyance  as  aforesaid  of  thd  plaintiff's  said  horses 
from  York  to  Watford,  but  took  so  little  and  such  bad  care  in  this  behalf, 
and  80  wrongfully,  improperly,  and  negligently  conducted  themselves  in 
and  about  the  carrying  and  conveying  of  the  said  horses,  that,  by  reason 
and  in  consequence  of  the  insufficiency  and  defective  state  and  condition 
of  a  carriage  of  the  defendants  wherein  one  of  the  said  horses  was  then 
being  carried  and  conveyed  by  defendants  on  the  occasion  aforesaid,  the 
said  horse,  whilst  being  carried  and  conveyed  therein  by  defendants,  was 
killed. 

Pleas  1.     Not  guilty.    Issue  thereon. 

2.  That  defendants  did  not  receive  from  plaintiff  the  said  horses,  or 
any  of  them,  to  be  safely  and  securely  carried  by  defendants  in  and 
upon  the  carriages  of  defendants,  as  in  the  declaration  mentioned,  to  Wat- 
ford, &c.,  to  be  safely  and  securely  delivered  to  plaintiff  at  Watford 
aforesaid,  mode  et  formfi,  &c.     Issue  thereon. 

3.  That  defendants  received  from  plaintiff  the  said  horses  to  be  carried 
by  defendants  from  York  to  Watford,  subject  to  a  certain  contract 
between  plaintiff  and  defendants  that  plaintiff  should  undertake  all  risks 
of  conveyance  of  the  said  horses  whatsoever,  and  that  defendants  should 
not  be  responsible  for  any  injury  or  damage,  however  caused,  occurring 
to  the  said  horses  while  travelling  on  the  said  railway,  or  in  loading  or 
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*: 


^dQl  *^^lo^<^^°g  ^^®  ^^™®  9  ^^^  ^^^^  ^^^  ^^^^  hone  wafi  killed,  and  the 
-*  ^aid  loB»  and  damage  to  the  plaintiff  occnrred,  whilst  the  said 
horse  was  travelling  in  and  upon  and  along  the  said  railway :  verifica- 
tion. Replication,  traversing  the  contract  as  alleged  in  the  plea. 
Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Yorkshire  Spring  assises, 
1848,  it  appeared  that  the  plaintiff,  who  was  a  horse  dealer,  had  brought 
nine  horses  to  The  York  and  North  Midland  Railway  station,  to  be 
conveyed  by  railway  to  Watford.  Three  horse-boxes  were  shown  him, 
to  one  of  which  he  objected  on  the  ground  that  a  partition  separating 
one  horse*8tanding  from  another  insecure.  One  of  the  Company's  ser- 
vants endeavoured  to  remedy  the  defect,  and  assured  the  plaintiff  that 
the  partition  had  been  secured ;  and  the  horses  were  placed  in  the  boxes. 
The  plaintiff  then  paid  the  fare  for  their  conveyance ;  and  a  receipt  ?raa 
given  him  for  money  paid  on  account  of  <<  three  horse-boxes ;"  and  at 
the  foot  of  the  receipt  was  the  following  memorandum :  «<  N.  B.  This 
ticket  is  issued  subject  to  the  owner's  undertaking  all  risks  of  convey- 
ance whatsoever,  as  the  Company  will  not  be  responsible  for  any  injury 
or  damage  (however  caused)  occurring  to  horses  or  carriages,  while 
travelling,  or  in  loading  or  unloading."  On  the  train  arriving  at  Nor- 
manton,  it  was  found  that  one  of  the  horses  had  killed  itself,  and  that 
the  insecurity  of  the  above-mentioned  partition  had  led  to  its  death.  It 
was  objected,  for  the  defendants,  that  the  memorandum  constituted  the 
contract,  and  that  the  effect  of  the  memorandum  was  to  protect  the 
defendants  from  responsibility  under  the  circumstances,  and  to  entitle 
them  to  a  verdict  on  the  second  and  third  issues.  The  learned  Judge 
^n;-A-i  was  of  opinion  that  the  special  notice  *did  not  exempt  the  de- 
-*  fendants  from  the  obligation  to  use  ordinary  care,  and  also,  on 
the  authority  of  Lyon  v.  Mells,  5  East,  428,  that  a  contract  in  the  terms 
of  the  memorandum  was  subject  to  an  implied  exception  of  injury  arising 
from  the  insufficiency  of  the  carriage  provided  by  the  defendants :  and 
he  directed  a  verdict  for  the  plaintiff. 

KnawleSj  in  Easter  term,  1848,  obtained  a  rule  nisi  for  a  new  trial,(a) 
on  the  ground  of  misdirection.     In  Hilary  term  last,(ft) 

Martin  and  Dearaley  showed  cause. — The  contract  proved  was  no 
variance  from  the  contract  alleged  in  the  declaration.  The  contract  to 
carry  «<  safely  and  securely"  would  have  been  implied  without  any  ex- 
press allegation ;  and  that  implied  contract  was  not  displaced  by  the 
special  notice.  The  words  «  safely  and  securely"  are  to  be  understood 
with  reference  to  the  relative  rights  and  duties  of  the  parties,  and  im- 


(a)  KnowUtf  on  moving,  expressed  a  doabt  whether  he  had  leave  reserved  to  move  to  enter 
the  verdict  for  the  defendants  on  the  second  and  third  issues :  and  he  therefore  moved  for  a  new 
trial,  in  case  it  should  turn  out  that  he  had  no  such  leave.  It  appeared  that  the  counsel  for  the 
plaintiff  had  not  consented  that  leave  should  he  so  reserved;  and  the  rule  was  drawn  up  for  a 
new  triaL 

(b)  January  22d  and  S3d.  Before  Lord  DiincAir,  C.  J.,  PATTBSOir,  Colskidgb,  and  Wiobt> 
lEAir,  Ja. 
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port  110  more  than  that  the  defendants  were  to  use  ordinary  care ;  Boss 
V.  Hill,  2  Com.  B.  877  (E,  C.  L.  B.  vol.  62).  The  defendants  were 
bound  to  use  ordinary  care  notwithstanding  their  notice;  Bodenham  t;. 
Bennett,  4  Price,  31,  Birkett  v.  WiUan,  2  B.  &  Aid.  356,  Sleat  v.  Fagg, 


5  B.  k  Aid.  342  (E.  C.  L.  B.  vol.  7),  Wyld  *v.Pickford,  8  M.  ft 


[♦351 


W.  443, t(a)  Story  on  Bailments,  p.  351,  ch.  6,  §  549.  The  unfit- 
ness of  the  carriage  for  the  purpose  for  which  it  was  offered  was  a 
breach  of  ordinary  care  for  which  the  defendants  are  liable ;  Lyon  v. 
Mells,  5  East,  428,  Story  on  Bailments,  p.  359,  ch.  6,  §  562.  The  effect 
of  the  two  authorities  last  mentioned  is  also  to  show  that  the  third  plea 
did  not  itself  state  the  contract  truly.  The  operation  of  this  notice  was 
merely  to  protect  the  defendants  from  liability  in  consequence  of  unex- 
pected accident  or  misfortune,  such  as  fire  and  robbery,  as  in  Latham  v. 
Butley,  2  B.  ft  C.  20  (E.  C.  L.  B.  vol.  9). 

KfunoleSy  Joseph  Addisan,  and  BarstotOj  contrd.. — ^First :  There  is  a 
Tariance  between  the  allegation  in  the  count  and  the  proof,  which  enti- 
tles the  defendants  to  a  verdict  on  the  second  issue.  The  count,  in 
effect,  charges  the  defendants  as  common  carriers ;  Dale  v.  Hall,  1  Wils. 
281 :  such  a  count  is  quasi  ex  contractu ;  Powell  v.  Laton,  2  New  B. 
365,  Max  v.  Boberts,  2  New  B.  454  :{b)  and,  to  support  it,  the  plaintiff 
mnst  prove  a  contract  substantially,  that  of  a  common  carrier.  But,  in 
the  present  case,  the  evidence  was  that  the  defendants  never  were  com- 
mon carriers  of  horses  at  all.  When  they  carried  horses  it  always  was 
under  a  special  contract ;  the  special  contract  under  which  the  horses 
of  the  plaintiff  were  received  was  in  writing  and  contained  in  the  ticket, 
which  at  this  stage  of  the  proceedings  must  be  taken  to  have  been  under- 
stood and  read  by  the  plaintiffs.  Stat.  11  G.  4  &  1  W.  4,  c.  68,  s.  4, 
preveuts  common  carriers  from  ^affecting  their  liability  by  public  r^oeo 
"notice  or  declaration;"  that  means  by  any  public  notice  which  *- 
it  might  be  presumed  all  persons  would  read :  but  where  a  carrier  deli- 
vers to  a  |>articular  customer  a  notice  of  the  terms  on  which  he  will 
carry,  and  the  customer  assents  to  deliver  the  goods  on  these  terms,  it 
is  a  special  contract ;  Palmer  v.  Grand  Junction  Bailway  Company,  4 
M.  k  W.  749  :t  and  such  a  special  contract  is  not  affected  by  section  4, 
and  is  expressly  protected  by  section  6.  In  the  present  case  the  con- 
tract was  not  that  of  carriers :  it  was  to  let  out  a  box  for  the  convey- 
ance of  the  horses  and  servants  of  the  plaintiff,  and  was  more  like  the 
contract  which  an  innkeeper  makes  when  he  furnishes  a  postchaise  than 
the  undertaking  of  a  common  carrier.  The  terms  of  the  ticket  expressly 
proride  that  the  Company  shall  not  be  responsible  for  any  mischance 
befalling  horses :  it  is  competent  to  parties  so  to  contract  if  they  will ; 
Harris  v.  Packwood,  3  Taunt.  264.  It  may  be  that,  notwithstanding 
these  strong  terms,  they  would  be  responsible  for  a  mischance  arising 

(a)  See  Hinton  v.  DibMn,  3  Q.  B.  646  (E.  C.  L.  R.  vol  52). 
(6)  See  lUz  v.  Roberta,  in  Error,  12  Eact^  89. 
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from  their  negligence :  but,  even  if  that  be  so,  it  is  a  different  liability 
from  that  declared  on,  and  the  variance  is  fatal ;  Latham  v.  Batley, 
2  B.  &  C.  20  (B.  C.  L.  R.  vol.  9).  Ross  v.  Hill,  2  C.  B.  877  (E.  C.  L. 
R.  vol.  52),  decides  only  that  the  words  "  safely  and  securely,"  when 
used  in  a  contract  of  bailment,  must  be  oonstrued  with  reference  to  the 
common  law  liability  of  the  bailee.  .  Our,  adv,  wit 

Lord  Denman,  G.  J.,  in  this  vacation  (February  24th),  delivered  the 
judgment  of  the  Court.  After  having  stated  the  pleadings,  his  Lord- 
ship said : — 

^nrq-i  '''It  appcarcd,  by  the  evidence,  that  the  injury  to  the  horse, 
-'  which  caused  its  death,  was  occasioned  by  a  defect  in  one  of  the 
horse*boxes  in  which  the  plaintiff's  horses  were  placed,  and  which  defect 
was  pointed  out  to  the  servants  of  the  defendants,  who  tried,  but  unsuc- 
cessfully, to  cure  it  On  the  other  hand,  .the  defendants  proved,  that, 
when  the  horses  were  received,  a  ticketwas  given  to  the  plaintiff,  stating 
the  amount  paid  by  the  plaintiff  for  the  carriage  of  the  horses,  and  the 
journey  they  were  to  go,  and  having  at  the  bottom  the  following  memo- 
randum.    (His  Lordship  then  read  it :  see  p.  849,  ant^.) 

It  appears  to  us  to  be  clear  that  the  terms  contained  in  the  ticket 
given  to  the  plaintiff  at  the  time  the  horses  were  received  formed  part  of 
the  contract  for  the  carriage  of  the  horses  between  the  plaintiff  and  the 
defendants,  and  that  the  allegation  in  the  declaration  that  the  defend- 
ants received  the  horses  to  be  aafsly  and  securely  carried  by  them^  which 
would  throw  the  risks  of  conveyance  upon  the  defendants,  is  disproved 
by  the  memorandum  at  the  foot  of  the  ticket ;  and  the  alleged  duty  of 
the  defendants  safely  and  securely  to  carry  and  convey  the  horses  would 
not  arise  upon  such  a  contract. 

It  may  be  that,  notwithstanding  the  terms  of  the  contract,  the  plain- 
tiff might  have  alleged  that  it  was  the  duty  of  the  defendants  to  have 
furnished  proper  and  sufficient  carriages,  and  that  the  loss  happened  from 
a  breach  of  that  duty ;  but  the  plaintiff  has  not  so  declared,  but  has 
alleged  a  duty  which  does  not  arise  upon  the  contract  as  it  appeared  in 
evidence.     The  rule,  therefore,  will  be  absolute. 

Rule  absolute.(a) 

(a)  Reported  by  H.  DftTiflon,  Bsq.,  and  C.  BUokbnrn,  Esq. 

The  burden  of  proof  is  on  the  carrier  to  ex-  can  exempt  themseWes  from  liabilttj  for  loss 
empt  him  from  liability  and  show  that  no  care  of  goods  carried  by  them,  if  at  all,  by  adverti^e- 
oonld  have  preronted  the  loss.  Marphy  v.  Sta-  ments  which  are  plain  and  explicit.  Barney  r. 
ton,  3  Monf.  239 ;  Ecoort  v.  Street,  2  Bailey,  Prentiss,  4  Har.  A  J.  317.  Common  canien 
157 ;  BeU  v.  Reed,  4  Binn.  127.  Though  a  may,  by  special  contract,  limit  the  extent  of 
stage-owner  posted  notices  that  he  would  not  their  responsibility  for  the  safety  of  goods  de- 
be  accountable  for  baggage  unless  the  fare  was  livered  to  them  to  be  carried.  Bingham  r. 
paid,  and  the  same  entered  on  the  way-bill,  he  Rogers,  6  Watts  A  Serg.  495.  An  exception 
was  held  liable  for  the  loss  of  a  trunk  through  of  liability  against  "  the  dangers  of  the  lake" 
negligence,  though  the  fare  was  not  paid ;  notice  does  not  excuse  the  carriers  for  a  loss  occasioned 
not  having  been  brought  home  to  the  owner,  nor  by  negligence  in  the  lading  of  the  goods  or  the 
to  his  servant  who  carried  it  to  the  stage-office.  navigatlBg  of  the  vesssel.  FairchUd  v.  Slocnm, 
Bean  v.  Qreen,  3  Furf.  422.    Such  proprietors  19  Wend.  329.     Where,  in  a  contract  by  car- 
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rien^  *'Uie  dugert  of  the  lake"  an  excepted*  he  will  not  be  liable,  unless  the  loaa  ooourred 

ud  %  party  going  for  a  lou  omitted  to  state  the  by  his  negligence  or  that  of  the  hands  employed 

exception  in  his  declaration,  the  Tarianee  was  on  the  boat,  or  might  have  been  prerented  by 

kdd  to  be  iataL    Ibid.    S.  C.  7  Hill,  292 ;  reaaonable  skill  and  diligence.    Whitesides  v. 

BtAmp  «.  Hutchinson,  11  Pennsylrania  State  TharlhiU,  12  Smedes  k  Marshall,  599.   Carriers 

Rep.  633.    A  common  carrier  cannot  restrict  may  limit  their  liability  for  the  loss  of  goods 

bti  liibUity  as  sneh,  by  a  mere  notice.    Slooom  intnuted  to  them,  not  resulting  from  their  ne- 

r.  Fsircbild,  7  Hill,  292 ;  Fish  «.  Chapman,  2  gligence,  by  notice.    Laing  v.  Colder,  8  Barr, 

Kellj,  3i9.    But  he  may  restrict  his  liability  479.  In  an  action  against  a  common  carrier  it  it 

by  s  special  eontraet,  though  not  for  losses  aria-  sufficient  for  the  plaintiff  to  prove  that  the  goods 

iog  from  negligence ;  and  where  there  ie  a  spe-  were  received  by  the  carrier,  and  that  he  has 

eJAl  acceptance  the  onue  of  showing  not  only  failed  to  deliver  them  according  to  his  under- 

that  the  cause  of  the  loss  was  within  the  terms  taking.    If  the  carrier  cannot  show  that  the 

of  the  exception,  but  also  that  there  was  no  lots  of  the  goodt  has  arisen  f^m  one  of  the 

oegiigenee,  lies  on  the  carrier.    Swindler  o.  excepted  perils,  he  must  pay  the  loss.     Proof 

Hilli&rd,  2  Rich.  286.    An  exception  of  **  the  of  negligence  is  unnecessary  to  charge  him, 

dangers  of  the  river,"  in  the  contract  with  a  and  proof  of  diligence  will  not  excuse  him. 

Common  carrier  by  river-boat,  covers  a  loss  M'CsJl  v.  Brook,  5  Strobh.  119. 
occasioned  by  a  collision  with  another  boat,  and 
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Od  a  question  whether  a  district,  anciently  part  of  a  parish,  was  entitled  to  have  separate  overseen, 
and  to  levy  separate  poor  rates,  either  under  statb  13  k  14  C.  2,  c.  12,  s.  21,  as  being  other- 
irise  unable  to  have  the  benefit  of  stat  43  Ells.  o.  2,  or  as  being  itself  a  parish  or  reputod 
pariah  within  stat  43  Elii.'c  2,  the  sessions  stated  the  following  facts  for  the  opinion  of  the 
Court,  submitting  it  to  the  Court  to  draw  such  inferences  from  them  as  a  jury  might  draw : 
The  district  haa  a  boundary  well  defined,  lies  at  the  extremity  of  the  parish,  is  2135  acres  in 
extent,  has  a  population  of  700  persons,  and  Is  distant  about  nine  miles  from  the  parish  church ; 
the  parish,  exclusive  of  the  district,  is  8020  acres  in  extent,  and  has  a  population  of  1600 
persons.    Before  the  dissolution  of  the  Monasteries,  the  district  had  a  chapel  with  a  chantry  and 
endowment  of  lands.    The  chapel  and  lands  were  granted  by  the  Crown,  in  31  Elis.,  \Ai 
trustees  on  certain  trusts,  in  execution  of  which  they  had  ever  since  nominated  the  minister 
of  the  chapel  for  license  by  the  bishop,  and  paid  over  the  profits  of  the  lands  to  such  minister, 
without  interference  by  the  vicar  of  the  parish.^    The  chapel,  before  43  Ells.,  had  all  pnrt>. 
ehial  rights  and  sacraments,  and  two  churchwardens,  and  its  own  burial  ground.     The  district 
has  never  eontribnted  to  the  repairs  of  the  parish  church ;  has  always  had  separate  surveyors 
of  highways,  and  a  separate  hif^way  rate,  and  has  not  contributed  to  the  parish  highway?  : 
and  has  always  had  a  constable.    The  titheable  lands  of  the  district  have  always  paid  tithes  to 
the  vicar ;  the  minister  of  the  district  chapel  is  supported  by  the  above-mentioned  endowment, 
but  has  no  tithes. 
With  respeet  to  the  maintenance  of  the  poor :  the  earliest  known  appointment  of  an  overseer 
for  the  district  was  an  appointment  of  one  in  1738.    This  appointment  of  a  single  overseer  was^ 
continued  until  1786,  when  two  were  appointed ;  and  there  have  been  two  ever  since.    Separate 
poor  rates  have  always  been  made  for  the  parish  and  the  district;  and  the  poor  in  each  have 
been  maintained  separately  as  to  out-door  relief.    The  amount  in  the  pound  raised  has  always 
been  the  same  in  both  parish  and  district;  the  district  either  taking  the  amount  already  fixed 
by  the  parish,  or  consulting  the  parish  as  to  the  amount,  accordingly  as  the  district  rate  was 
made  before  or  after  the  parish^  rate.    There  was  no  workhouse  in  the  district ;  but  its  poor 
were  sent  for  In-door  relief  to  the  parish  workhouse,  and  there  maintained  out  of  the  parish 
rate.    At  the  end  of  the  year,  the  officers  of  the  parish  and  district  settled  accounts,  and  which- 
ever had  money  beyond  its  own  expenditure  handed  the  ba^ce  to  the  other.    The  aocounts 
of  the  district,  after  aUowance  by  its  own  vestry,  were  submitted  to  the  parish  vestiy  for 
allowaaee  ;  but  not  vtee  vered.     Held, 
That  the  district  was  not  entitled  to  have  separate  overseers,  either  under  stat  13  ft  14  C.  2,  <*. 
12,  s.  21,  or  as  having  been  a  parish  or  reputed  parish  at  the  time  of  the  passing  of  stat  (3 
Bliz.  c.  2. 

On  appeal  against  a  poor  rate  made  on  the  district  of  Whaplode  Drove, 
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in  the  Parts  of  Holland,  in  the  county  of  Lincoln,  the  sessions  confirmed 
the  rate,  subject  to  a  case,  which  was,  in  substance,  as  follows. 

Whaplode  Drove  is  a  district  the  boundary  whereof  is  well  defined: 
it  is  situate  across  the  southern  extremity  of  Whaplode,  in  the  Parts  of 
Holland,  in  the  county  of  Lincoln.  It  comprises  a  village,  a  chapel  with 
^„  - -^  a  chancel  *to  the  same,  and  also  a  burying  ground  attached  there- 
-'  to,  and  about  2135  acres  of  land,  and  a  population  of  about  700 
souls ;  and  is  distant  about  nine  miles  from  the  parish  church  of  Whap- 
lode. Whaplode,  exclusive  of  Whaplode  Drove,  contains  about  8020 
acres  of  land,  with  a  population  of  about  1600  souls. 

The  important  parts  of  the  case  next  following  the  above  statements 
were  thus  abstracted  in  the  judgment  of  the  Court. 

«( It  appears  that,  before  the  dissolution  of  the  Monasteries,  the  abbot 
and  convent  of  Crowland  were  lords  of  the  manor  of  Whaplode,  pa- 
trons of  the  church,  and  owners  of  the  tithes ;  that  there  was  then  a 
chapel  in  the  district  of  Whaplode  Drove,  with  a  chantry  and  endowment 
of  lands.  This  chapel  and  the  lands  were  granted  by  the  Crown,  in  the 
Slst  of  Elizabeth,  to  certain  persons,  from  whom  they  have  been  con- 
tinued in  trustees,  on  trusts  to  pay  the  rents  and  profits  to  the  minister 
of  the  chapel ;  and  these  trustees  have  on  a  vacancy  always  nomi- 
nated a  person  to  be  .minister,  who  has  been  licensed  by  the  Bishop. 
The  vicar  of  Whaplode,  the  advowson  of  which  vicarage  belongs  to  the 
Crown,  has  never  appointed,  or  in  any  way  interfered  with,  the  minister 
of  the  chapel.  The  chapel,  before  the  passing  of  stat  43  Eliz.  c.  2, 
always  had  all  parochial  rights  and  sacraments,  and  its  own  churchwar- 
dens, two  in  number,  separate  from  Whaplode,  and  its  own  separate 
burial  ground.  The  inhabitants  of  the  district  have  never  contributed, 
and  do  not  contribute,  to  the  repair  of  the  church  of  Whaplode.  There 
have  been  always  separate  surveyors  of  highways,  and  a  separate  rate 
for  the  district,  which  has  not  contributed  to  the  other  highways  in  the 
♦^^Rl  P^^^^^  >  ^"^  '^^  ^^^  always  had  a  ^constable.  The  titheable  lands 
^  of  the  district  have  always  paid  tithes  to  the  vicar  of  Whaplode; 
but  considerable  part  of  the  district  is  tithe  free,  having  been  abbey 
land.  The  minister  is  supported  by  the  profits  of  the  lands  with  which 
the  chapel  is  endowed,  but  does  not  appear  to  have  any  tithes.  It  is 
admitted  in  the  case  that  anciently  the  district  was  parcel  of  the  parish. 
With  respect  to  the  maintenance  of  the  poor,  the  earliest  appointment(A) 
of  an  overseer  is  in  the  year  1788,  when  one  of  the  inhabitants  of  the 
district  was  appointed  overseer  for  the  district;  and  the  practice  so  con- 
tinued till  1785,  when  two  were  appointed ;  and  from  that  time  there 
have  been  always  two.  Separate  poor  rates  have  constantly  been  made 
for  the  parish  and  for  the  district ;  and  the  poor  iix  each  have  been  main- 
tained separately,  so  far  as  out-door  relief  has  been  given ;  the  amount 

(a)  The  case  stated  that  "It  cannot  be  ascertained  if  any,  or  what  nomber  of  oreneers  were 
appointed  for  Whaplode  Drove  previonsly  to  1738/' 
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in  the  pound  has  always  been  the  same  in  both,  the  overseers  of  the  dis- 
trict  taking  that  amount  which  had  been  already  fixed  by  the  overseers 
of  the  parish  when  they  made  a  rate  subsequent  to  the  parish,  or  con- 
suiting  the  overseers  of  the  parish  as  to  the  amount  which  they  were 
about  to  fix  when  they  made  a  rate  prior  to  the  parish.  There  was  no 
workhouse  in  the  district ;  but  the  poor  of  the  district  who  required  in- 
door relief  were  always  sent  to  the  workhouse  of  the  parish,  and  there 
maintained  by  the  overseers  of  the  parish  out  of  the  rate  levied  by 
them.(a)  At  the  end  of  the  year  the  overseers  of  the  parish  and  of  the 
district  seem  to  have  compared  their  respective  accounts;  *and 
whichever  had  money  in  hand  beyond  their  own  expenditure 
Lmded  such  money  or  balance  to  the  other.  The  accounts  of  the  over- 
seers of  the  district,  after  being  allowed  by  their  own  vestry,  were  sub- 
mitted to  the  vestry  of  the  parish  and  allowed  by  them,  previous  to  their 
being  exhibited  before  the  justices,  but  not  the  accounts  of  the  parish 
orerseers  vice  vers&.*'(i)  The  case  stated,  however,  that,  since  the 
appointment  of  a  district  auditor  under  stat..7  &  8  Vict«  c.  101,  that 
officer  had  refused  to  allow  any  such  payments  of  balances  by  either 
district  to  the  other. 

The  case  then  stated  that  the  rate  appealed  against  was  made  on  20th 
April,  1846,  and  assessed  upon  rateable  property  situate  in  Whaplode 
Drove  only,  and  was  of  no  greater  amount  than  was  required  if  Whap- 
lode Drove  ought  by  law  to  be  separately  rated  for  its  own  poor,  but  was 
higher  than  would  have  been  required  if  there  had  been  one  uniform 
rate  over  both  districts.  The  Poor  Law  Commissioners,  by  order  of  23d 
November,  1835,  declared  that  eleven  «<  parishes  or  places*'  named  in 
their  order,  and  among  tnem  Whaplode  Drove  and  Whaplode  (men- 
tioned as  numbers  10  and  11  of  the  said  parishes,  &c.),  should  be  united 
for  the  administration  of  poor  law  relief  by  the  name  of  «'  the  Holbeach 
Union;'*  and  that  a  fixed  number  of  guardians  should  be  separately 
elected  for  each  district  of  the  said  union :  That  the  order  had  always 


been  in  force  from  7th  December,  *1835,  when  it  came  into  opera- 
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tion ;  and  that  Whaplode  Drove  and  Whaplode  had  separately 
contributed  to  the  common  fund  of  the  Union  in  the  proportions  defined 
hj  the  said  order. 

The  respondents  contended  that  Whaplode  Drove  was,  at  the  time  of 
the  passing  of  stat.  43  Eliz.  c.  2,  either  actually  or  by  reputation,  a 
parish,  and  was  therefore  entitled  to  have  overseers  appointed  for  it,  and 
to  maintain  its  own  poor  separately  from  Whaplode:  or  that,  since  stat. 

(a)  The  cue  stated  that  orders  of  remoral  were  made  to  and  from  Whaplode  Drove  and  out 
pvishes :  but  no  sneh  orders  had  ever  been  made  as  between  Whaplode  Drove  and  Whaplode. 

(6)  The  statement  in  the  ease,  as  to  payment  of  balances,  was  that,  if,  after  aadit  /and  allow- 
soee,  the  officers  of  Whaplode  Drove  had  a  balance  in  their  hands,  which  was  most  nsually  the 
tase,  such  balance  was  by  them  paid  over  to  the  officers  of  Whaplode ;  and  there  have  been 
instances  .when  balances  have  been  doe  to  the  officers  of  Whaplode  Drove,  in  which  case,  antil 
the  timex>f  the  appointment  next  mentioned,  such  balances  were  paid  over  to  them  by  theioffioen 
of  Whaplode. 

VOL.  xni.— 28  T 
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13  k  14  Charles  2,  c.  12,  overseers  had  heen  appointed  for  Whaplode 
Drove  under  sect.  21  of  that  act. 

The  question  for  the  opinion  of  the  Court  was,  whether  Whaplode 
Drove,  upon  the  grounds  above  mentioned,  or  any  of  them,  was  entitled  to 
have  overseers  appointed  for  it,  and  to  maintain  and  manage  its  own  poor, 
and  to  have*  rates  and  assessments  made  and  levied  thereon  for  that  pur- 
pose separately.  The  Court  was  to  have  all  the  power  to  draw  inferences 
and  conclusions  from  the  facts  stated  which  a  jury  upon  the  trial  of  a 
civil  action  would  have.  If  the  Court  should  be  of  opinion  that  the  dis- 
trict of  Whaplode  Drove  was  so  entitled,  the  rate  was  to  be  confirmed ; 
if  the  Court  should  be  of  a  contrary  opinion,  to  be  quashed. 

The  case  was  argued  in  last  term.(a) 

Whitehurat  and  Tomlinsonj  in  support  of  the  order  of  sessions. — ^First: 
the  facts  stated  in  the  case  show  that,  from  a  very  early  time,  the  two 
districts  of  Whaplode  and  Whaplode  Drove  were,  for  all  ecclesiastical  pur- 
poses, completely  severed.  Whaplode  Drove  is  shown  *to  have 
been  in  fact  a  parish  within  the  definitions  in  1  Blackst.  Com. 
112,  and  1  ]6urn'8  Ecclesiastical  Law,  tit.  Chapel,  p.  300,  9th  edition. 
The  fair  inference  from  the  facts  appearing  on  the  case  is,  that  this  state 
of  things  was  immemorial,  and  that  Whaplode  Drove  was  originally  a 
separate  parish  from  Whaplode :  Attorney-General  v.  Brereton,  2  Yes. 
sen.  425.  But  it  is  not  necessary  to  consider  whether  the  districts  were 
distinct  parishes  ;  for  it  is  clear  that  at  the  passing  of  stat.  43  Eliz.  c 
2,  the  district  of  Whaplode  Drove  had  distinct  churchwardens  from  those 
of  the  parish.  Wherever  that  was  the  case,  as  the  churchwardens  of 
the  parish  could  not  usurp  the  powers  of  the  churchwardens  of  the 
district  (which  they  must  have  done  had  tney  acted  as  overseers  of 
the  whole),  the  statute  must  have  been  inoperative  unless  section  1  was 
construed  to  apply  to  the  churchwardens  de  facto  of  districts  not,  pro- 
perly speaking,  parishes.  That  construction  was  very  early  put  upon 
the  statute ;  Hilton  v.  Pawle,  Cro.  Car.  92,  Nichols  v.  Walker,  Cro. 
Car.  '394  ;  and  has  been  confirmed  at  a  later  period  ;  Forest  of  Dean 
V.  Linton,  2  Salk.  487.  The  cases  have  turned  entirely  on  the  com- 
pleteness of  the  ecclesiastical  separation  de  facto  at  the  time  of  the 
passing  of  stat.  43  Eliz.  c.  2,  the  conditions  of  which  are  enumerated  in 
Rudd  V.  Morton,  2  Salk.  501,  S.  C.  4  Mod.  157,  nom.  Rudd  v.  Foster, 
and  all  of  which  are  found  here.  Some  incidents  of  such  a  separation 
were  wanting  in  each  of  the  cases  that  may  be  cited  on  the  other  side, 
as  Begina  t;.  The  Justices  of  Worcestershire,  12  A.  &  E.  28  (£.  C.  L. 
R.  vol.  40),  in  which,  however,  the  authority  of  Rudd  v.  Morton  was 
recognised.  If  Whaplode  Drove  is  not  a  separate  reputed  parish 
*^fim  ^^^^^^  *^^^  meaning  of  stat.  43  Eliz.  c.  2,  then  the  whole  parish 
-'  is  unable  to  have  the  benefit  of  that  statute,  and  the  district  is 

(a)  January  20th  and  24th.  Before  Patteson,  and  Wiohtvan,  Js.  Lord  DzmtAx,  C.  J.^ 
and  CcMJBRiDOB,  J.,  were  sitting  in  the  Criminal  Court  of  Appeal. 
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withio  Stat.  18  k  14  C.  2,  c.  12,  sect.  21.  It  may  be  said  that  the 
justices  shoald  have  found  this  as  a  fact ;  Bex  v.  Newell,  4  T.  B.  266 : 
they  hare,  however,  in  substance  found  the  fact  by  confirming  the  rate. 
And  the  practice  appears  by  the  case  to  have  been  to  treat  these  as 
separate  parishes,  and  to  keep  the  rates  separate  in  every  respect,  except 
that,  by  a  sort  of  irregular  anticipation  of  a  Poor  law  union,  the  officers 
of  Whaplode  Drove  paid  the  parish  for  the  use  of  their  workhouse  for 
iD-door  relief.  [WiOHTMAN,  J. — The  statement  in  the  case  is  scarcely 
coDsistent  with  that  explanation;  for,  if  that  was  so,  there  never  could 
have  been  a  balance  due  to  Whaplode  Drove.(a)]  The  statement  does 
not  show  intelligibly  how  a  balance  could  be  payable  to  them  in  any  way. 
The  proceedings  of  the  Poor  Law  Commissioners,  acquiesced  in  by  the 
inhabitants,  have  some  weight  as  evidence  of  reputation  that  the  districts 
were  separate. 

PashUy  and  WcrUedge^  contri,  relied  upon  the  payment  of  tithes  to 
the  near,  the  want  of  a  second  overseer  for  Whaplode  Drove  before  the 
year  1785,  the  common  workhouse,  and  the  community^  in  effect,  of  the 
fond  for  the  relief  of  the  poor,  and  the  mode  of  keeping  the  accounts, 
to  show  that  the  rate  was  bad ;  and  they  cited  Bex  v.  Newell,  4  T.  B. 
266,  Malkin  v.  Yickerstaff,  8  B.  &  Aid.  89  (E.  G.  L.  B.  vol.  5),  Bastock 
V.  Ridgway,  6  B.  &  C.  496  (E.  C.  L.  B.  vol.  18),  and  Price  v.  Quarrell, 
12  A.  k  E.  784  (E.  C.  L.  B.  vol.  40).  They  referred  to  Forest  of  Dean 
V,  Linton,  2  Salk.  487,  Weeden  v.  '^'Walker,  2  Boll.  Bep.  160,  and 


Badd  V.  Morton,  to  show  that  a  place  must  both  be  a  reputed 
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parish  and  also  have  a  full  complement  of  overseers,' to  be  within  stat. 
43  Eliz.  c.  2:  and  they  distinguished  Hilton  v,  Pawle,  Cro.  Car.  92,  and 
Nichols  V.  Walker,  Cro.  Car.  894,  S.  C.  1  (W.)  Jones,  856,  from  the 
present  case  on  this  ground. 

The  judgment  of  the  Court  was  delivered  in  this  vacation  (February 
24th)  by 

WiGHTHAK,  J.,  who,  after  stating  the  question,  and  the  substance  of 
the  case  as  above  (pp.  855— 857, ^nt^),  said: 

Under  all  these  circumstances,  we  cannot  but  see  that  the  fund  for 
the  maintenance  of  the  poor  has  always  been  in  substance  and  reality  a 
joint  fund,  notwithstanding  the  mode  in  which  the  parts  of  it  have  been 
'  assessed  and  collected,  and  even  applied  during  the  year.  The  having 
only  one  workhouse,  the  accounting  at  the  end  of  the  year,  and  the  sub- 
mitting the  district  accounts  to  the  vestry  of  the  parish,  are  conclusive 
facts,  and  bring  this  case  within  the  principle  of  many  decided  cases, 
especially  Bex  v.  Newell,  4  T.  B.  266,  Bastock  v.  Bidgway,  6  B.  &  C. 
496,  Malkin  v.  Vickerstaff,  8  B.  &  Aid.  89  (E.  C.  L.  B.  vol.  5),  Bex  v. 
Justices  of  Salop,  8  B.  &  Ad.  910  (E.  C.  L.  B.  vol.  28),  Begina  v. 
Justices  of  Worcestershire,  12  A.  k  E.  28  (E.  C.  L.  B.  vol.  40),  Begina 
V.  Marriott,  12  A.  k  E.  85,  note  {c)  (E.  C.  L.  B.  vol.  40),  Price  v.  Quar- 

(a)  S«e  p.  857,  note  (6),  rati. 
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rell,'l2  A.  &  E.  784  (E.  C.  L.  R.  vol.  40).     Therefore  the  statute  13 
&  14  C.  2  does  not  apply  to  this  case.     Whaplode  and  Whaplode  DroYe, 
*^R91  '^'^o^^^^^Q^^^Qg  ^^^  largeness  of  their  extent,  might  have  had, 
-'  and  have  had,  the  benefit  of  the  statute  43  Eliz.  c.  2. 

But  it  is  said  that  Whaplode  Drove  was,  before  and  at  the  time  of  the 
passing  the  statute  of  43  Elizabeth,  a  parish  or  reputed  parish,  and 
therefore  entitled  to  be  separate  from  Whaplode  in  regard  to  the  mainte- 
nance of  the  poor.  To  establish  this  point,  reliance  was  placed  on  the 
cases  of  Attorney-Oeneral  v.  Brereton,  2  Yes.  sen.  425,  Hilton  v,  Pawle, 
Cro.  Car.  92,  Nichols  v.  Walker,  Cro.  Car.  394,  S.  C.  1  (W.)  Jones,  355, 
Forest  of  Dean  v.  Linton,  2  Salk.  487,  Budd  t;.  Foster,  4  Mod.  157,  S. 
C.  nam.  Budd  v.  Morton,  2  Salk.  501.  These  cases  have  all  been  cited 
and  commented  upon  at  different  times,  and  especially  in  Price  v.  Quar- 
rel!, 12  A.  &  E.  784  (E.  C.  L.  B.  vol.  40).  They  show  that,  where  the  ' 
ecclesiastical  separation  is  complete,  as  it  certainly  is  in  the  present 
case,  with  the  exception  of  tithes,  the  districts  may  be  separate  parishes 
or  reputed  parishes ;  but  not  that  they  necessarily  must  be.  The  in- 
habitants of  a  chapelry  may  be  discharged  from  contributing  to  the 
repair  of  the  parish  church  without'  ceasing  to  be  part  of  the  parish : 
and  the  entire  separate  maintenance  of  the  poor  has  always  been  con- 
sidered as  an  important  ingredient  in  determining  whether  a  district  was 
a  parish  or  a  chapelry.  That  ingredient  we  consider  to  be  wanting  here : 
and,  when  to  that  is  added  the  very  strong  fact  of  the  lands  in  the  dis- 
trict of  Whaplode  Drove  paying  tithes  to  the  vicar  of  Whaplode,  we  are 
constrained  to  say  that  in  our  opinion  the  evidence  shows  that  Whap- 
^n/>qn  lodc  Drovo  was  '''not  before  and  at  the  time  of  the  passing  of 
^  stat.  43  Eliz.  c.  2,  a  parish,  or  reputed  parish. 

What  has  happened  since  the  passing  of  stat.  4  &  5  W.  4,  c.  76,  does 
not  weigh  with  us  in  coming  to  our  conclusion.  The  Poor  Law  Commis- 
sioners do  not  profess  by  any  act  of  theirs  to  alter,  nor  could  they  by 
law  alter,  the  relation  in  which  Whaplode  and  Whaplode  Drove  stood  to 
each  other.  They  have  acted  on  the  supposition  that  by  law  those  dis- 
tricts were  separated  from  each  other;  which  supposition  we  think 
erroneous :  and  the  refusal  of  the  auditor,  under  stat.  7  &  8  Vict.  c. 
101,  to  allow  the  payments  which  had  usually  been  made  cannot  have 
any  legal  effect  whatever. 

Upon  the  whole  we — that  is,  my  brother  Patteson  and  myself,  before 
whpm  only  this  case  was  argued — are  of  opinion  that  the  questioD  put 
to  the  Court  by  the  Court  of  Quarter  Sessions  must  be  answered  in  the 
negative,  and  the  rule  to  quash  the  rate  made  absolute. 

Bule  absolute  to  quash  the  rate.(a) 

(a)  Beported  by  H.  Datuoii,  Eiq.|  and  C.  Blackburn,  Esq. 
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{Error  from  the  Queen's  Bench.) 
RYALLS».  The  QUEEN.    Feb.  7. 
Beported,  11  Q.  B.  795  (E.  C.  L.  B.  vol.  68). 


♦The  QUEEN  v.  The  Justices  of  LANCASHIRE.    [*864 
Reported,  12  Q.  B.  805  (E.  C.  L.  B.  vol.  64). 


The  QUEEN  v.  The  Inhabitants  of  BBEGENOOKSHIBE. 
Beported,  15  Q.  B.  818  (E.  C.  L.  B.  vol  69). 


The  Chnrchvardens  and  Overseers  of  the  Parish  of  BIBMINGHAM 
V.  SHAW  and  MELSON,  Esquires,  and  WILLIAMS. 

Reported,  10  Q.  B.  868  (E.  C.  L.  B.  vol.  59). 


BAILEY  V.  HABBIS.    Feb.  10. 
Reported,  12  Q.  B.  906  (E.  C.  L.  B.  vol.  69). 


IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Queen' %  Bench.) 

CLEMENT  AUGUSTUS  GREGORY  PETER  LEWIS,  Baron  de 
BODE  (administrator  of  CLEMENT  JOSEPH  PHILIP  PEN  de 
BODE,  Baron  de  BODE,  deceased),  v.  The  QUEEN.    IJune  6, 1848.] 

The  admioistrator  of  the  lappliant  in  a  petition  of  right  may  bring  error  on  a  Jodgment  given 

againft  hie  testator. 
Error  on  a  judgment  for  the  Crown  in  a  petition  of  right  may  be  brought  in  the  Ezeheqner 

Chamber,  the  Crown  being  bound  in  thie  respeot  by  stat  11  G.  4  A  1  W.  4,  o.  70,  8.  8. 
On  petition  of  right,  suggesting  that,  under  the  eonyentions  mentioned  in  stat  69  G.  H,  e.  81 

(for  enabling  Commissioners  to  cany  into  eflfeot  certain  conTontions  for  liquidating  claims  of 

British  subjects  and  others  against  the  government  of  France),  the  Crown  has  received 

t2 


864  DE  BODE  t>.  THE  QUEEN.    [Ex.  Ch.  T.  T.  1848.] 

moneys  to  which  the  suppluuit  is  entitled:  Held,  by  the  Cornt  of  Exchequer  Chamber 

affirming  the  judgment  of  Q.  B., 
That  there  was  no  ground  for  the  petition  of  right,  and  the  suppliant  could  take  nothing,  since  lis 

had  no  right  except  by  claiming  according  to  the  statute,  and  the  statute  disposed  of  tiis 

whole  fund. 
Held,  also,  that  the  Queen's  Bench  had  power  to  giye  judgment  on  the  petition,  and  that  tiis 

judgment  was  right  in  form. 

Aftbr  the  judgment  of  the  Court  of  Queen's  Bench  in  this  case 

(Baron  de  Bode*s  case,  8  Q.  B.  208),  the  suppliant  died  intestate; 

^Q/>f'-i  October  2d,  1846.     His  *8on  and  administrator  brought  a  writ 

^  of  error  in  the  Exchequer  Chamber  on  the  judgment  in  B.  R. 

The  assignment  of  errors  was  as  follows. 

"Afterwards,  to  wit,  on,**  &c.  (22d  June,  1847),  "before,"  &c.,  «in 
the  Exchequer  Chamber,  comes  Clement  Augustus  Gregory  Peter  Lewis, 
Baro^  de  Bode,  the  son  and  administrator  with  the  will  annexed  of  the 
said  suppliant  Clement  Joseph  Philippe  Pen,  Baron  de  Bode,  deceased, 
by  Henry  Seymour  Westmacott  his  attorney,  and  says,"  &c.  (common 
assignment  of  error).  "  And  this  he  the  said  C.  A.  G.  P.  L.,  Baron  de 
Bode,  so  being  such  administrator  as  aforesaid,  is  ready  to  verify. 
Whereupon  the  said  C.  A.  G.  P.  L.,  Baron  de  Bode,  as  such  adminis- 
trator as  aforesaid,  prays  that  the  judgment  aforesaid  may,  for  the  error 
aforesaid  and  for  other  errors  in  the  said  record  and  process  being,  be 
reversed,  annulled,  and  for  nothing  esteemed;  and  that  the  Attorney- 
General  of  the  said  Lady  the  Queen  may  rejoin  to  the  error  aforesaid ; 
and  that  the  Court,"  &c.,  "now  here  may  proceed  to  the  examination 
as  well  of  the  record  and  process  aforesaid  as  of  the  matters  above  for 
error  assigned." 

In  Michaelmas  term  (November  9th)  1847,  Sir  John  Jervisy  Attorney- 
General,  moved  to  quash  the  writ  of  error  on  several  grounds.  He 
stated,  as  preliminary  objections,  that  the  writ  had  been  sued  out  witboat 
a  fiat,  and  that  the  transcript  went  only  as  far  as  the  verdict,  and  did 
not  contain  the  judgment :  but  he  waived  these  objections,  and  consented 
that  the  writ  of  error  should  be  amended  without  a  certiorari :  which  was 
accordingly  done.  On  the  other  grounds  a  rule  nisi  was  granted :  and, 
in  Michaelmas  vacation,  1847, 

*^BB1  *M(inn%ng^  Serjt.,  HiU^  MeUar,  and  Anstey  showed  caQse.(a) 
-*  It  is  objected,  on  behalf  of  the  Crown,  first,  that  a  writ  of  error 
does  not  lie  for  the  administrator  of  a  suppliant  on  a  petition  of  right ; 
and,  secondly,  that,  if  he  could  be  made  party  to  the  proceeding  by 
scire  facias,  none  has  issued  in  this  case.  These  points  may  be  considered 
together.  In  an  ordinary  case  an  executor  cannot,  without  a  scire  facias, 
sue  out  execution  upon  a  judgment  recovered  by  his  testator ;  bat  he 
needs  not  resort  to  a  scire  facias  in  order  to  recover :  he  may  bring  an 
action  of  debt  on  the  judgment,  suggesting  that  he  is  executor ;  in  which 

(a)  Noyember  S7th.    Before  Wildk,  C.  J.,  Mavlv  and  Wiluamb,  Je.,  and  Parks,  Aldemov, 
BoLFB,  and  Platt,  Bs. 
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action  the  defendant  may  deny  the  representative  character,  or  may  plead 
matter  in  answer,  as  release  or  payment.     And  an  executor  wishing  to 
call  in  qaestion  a  judgment  has  no  occasion  for  a  scire  facias ;  he  needs 
only  to  sue  out  a  writ  of  error,  describing  himself  as  executor.     Of  the 
^ts  of  scire  facias  used  in  proceedings  before  a  court  of  error,  the  scire 
fac%a$  quare  executianem  non  is  the  writ  of  the  defendant  in  error  to  com- 
pel the  plaintiff  to  proceed ;  the  scire  facias  ad  audiendum  errares  is  that 
of  the  plaintiff  in  error  to  force  on  the  defendant.     If  it  is  coqjended  that 
in  the  present  case  there  ought  to  have  been  a  scire  facias  of  the  latter  kind, 
that  is  at  least  no  objection  to  the  writ  of  error  itself.    And  a  scire  facias 
ad  audiendum  errares  does  not  lie  in  the  Exchequer  Chamber.(a)     (Sir  J. 
Jervis^  Attorney-General. — The  argument  for  the  Crown  is  that  there  is 
no  kind  of  scire,  facias  to  which  the  plaintiff  in  error  is  entitled ;  and, 
therefore,  the  writ  of  error  cannot  lie.     *Except  on  scire  facias  r^Q/>y 
the  Crown  could  not  allege  matters  in  answer  which  might  have  '- 
arisen  since  judgment.     And  there  could  not  here  be  a  scire  facias 
quare  ezecutionem  non,)    That  is  an  argument  against  even  the  mainte- 
nance of  a  petition  of  right.     And,  further,  it  is  laid  down  in  Fitz.  N. 
B.  21,  tit.  Writ  de  Error  (H),  that,  "  if  a  false  judgment  be  given  for 
the  King  in  any  suit  or  action,  the  party  grieved  shall  have  a  writ  of 
error,  and  assign  his  errors,  without  suing  forth  any  scire  facias  against 
the  king  ad  audiendum  errores,  because  that  the  king  is  always  present 
in  Court."     [Wildb,  C.  J. — What  is  the  proceeding  in  the  case  of  the 
Sovereign  ?]     A  rule  served  on  the  Attorney-General.     [Maule,  J. — 
Can  he  deny  the  representative  character  on  a  rule  ?]     He  may  plead 
in  abatement ;  perhaps  he  may  plead  in  bar,  or  demur.     The  writ  of 
error  is  analogous  to  a  declaration.     [Pabke,  B.,  referred  to  Reg.  Gen. 
Hil.  1  W.  4,  18,  6  B.  4  Ad.  xvi.  (E.  C.  L.  R.  vol.  27),(fl)  and  the  note 
npon  it  in  Jervis's  New  Rules,  P.  109,  notq  (a),  4th  ed.]     That  rule  is 
meant  for  the  case  where  a  party  brings  error  and  dies,  and  the  executor 
proceeds.     [Pakkb,  B. — The  writ  would  abate  unless  error  had  been 
assigned ;  and  the  rule  can  hardly  have  been  framed  with  a  view  to  the 
fraction  of  time  between  assignment  of  errors  and  joinder.     It  seems 
rather  to  be  intended  generally  for  cases  where  the  executor  was  not 
party  to  the  original  suit.]    A  scire  facias  is  not  necessary  to  enable  the 
Crown  to  dispute  the  executor's  right  to  sue  in  the  Court  of  Error :  that 
may  be  done  by  pleading  to  the  assignment  of  errors :  Scroggs  t*.  Lord 
Mordant,  Cro.  Eliz.  294,  S.  C.  as  Lord  Mordant  v.  Bridges,  Moore,  686, 
Com.  Dig.  Pleader  *(3  B.  19),  Street  v.  Hopkinson,  2  Stra.  rtof^o 
1055,  S.  C.  Ca.  K.  B.  Temp.  Hardwicke,  845,  Champernow  v.  ^ 
Godolphin,  Cro.  Jac.  160,  are  instances.     Many  authorities  show  that, 
fcefore  the  rule  of  Hil.  1  W.  4,  18,  5  B.  &  Ad.  xvi  (E.  C.  L.  R.  vol. 

(a)  2  Tidd.  1173,  0th  ed. 

(6)  That  no  «e«'.  /a.  ad  audiendum  errort*  ihaU  be  neceseaiy  unless  in  OMe  of  a  change  ot 
parties. 
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27),  the  represeotative  bringing  error  proceeded  in  that  capacity  at 
once  and  directly,  without  reference  to  any  antecedent  step  as  necessary 
to  place  him  in  Court ;  and  that  he  was  entitled  so  to  do ;  Marsh's  Case, 
1  Leon.  325,  S.  C.  Owen,  147,  Cro.  Eliz.  225,  278,  Rex  v.  Ayloff,  1 
Salk.  295  (where  it  was  said  that  the  executor  might  bring  error  to 
reverse  the  attainder  of  his  testator,  <«  for  he  is  privy  to  the  judgment 
and  may  have  loss  thereby"),  Fitzh.  K  B.  21,  tit.  Writ  de  Error  (N), 
Fox  V.  King,  1  LiL  Ent.  232,  Co.  Ent.  158  &,  tit.  Let,  81,  Rast.  Ent. 
803  a,  tit.  Mirror^  5,  Sheepshanks  v.  Lucas,  1  Burr.  410.  In  The  Sword- 
blade  Company  v.  Dempsey,  2  Stra.  892,  S.  C.  Fitzg.  201,  1  Barnard. 
E.  B.  405,  421,  the  decision,  so  far  as  it  was  unfavourable  to  the  pro- 
ceeding in  error,  turned  upon  want  of  privity.  (Sir  J.  Jervis,  Attorney- 
General,  said  that  there  was  no  dispute  as  to  the  course  of  proceeding  on 
writs  of  error  before  the  late  rule,  and  referred  to  note  (1)  on  Jaques  v, 
Cesar,  2  Wms.  Saund.  100,  6th  ed.,  as  containing  everything  material 
respecting  the  practice.) 

It  is  contended  further,  on  the  part  of  the  Crown,  that,  if  the  suppli- 
ant is  entitled  to  this  writ  of  error,  it  should  have  been  brought,  not  in 
the  Exchequer  Chamber,  but  in  the  House  of  Lords,  as  at  common 
law.  This  is  a  question  too  important  to  be  decided  on  motion,  as  was 
held  by  Lord  Cottenham,  C,  in  Davies  v.  Lowndes,  1  Phillips's  Rep. 
*^f?Ql  ^^^'  ^^^^  respect  to  the  continuance  of  a  writ  of  *right  sued  by 
-*  journeys  accounts,  after  stat.  8  &  4  W.  4,  c.  27,  s.  36.  But,  as 
to  the  point  itself :  stat.  27  Eliz.  c.  8,  allowed  for  the  first  time  writs  of 
error  from  the  Queen's  Bench  to  the  Exchequer  Chamber,  in  certain 
suits  or  actions  « other  than  such  only  where  the  Queen's  Majesty 
shall  be  party."  Then  stat.  11  G.  4  &^1  W.  4,  c.  70,  s.  8,  enacts 
« that  writs  of  error  upon  any  judgment  given  by  any  of  the  said  Courts" 
(the  superior  courts  of  common  law)  «  shall  hereafter  be  made  return- 
able only  before  the  Judges,  or  Judges  and  Barons,  as  the  case  may  be, 
of  the  other  two  Courts  in  the  Exchequer  Chamber,  any  law  or  statute 
to  the  contrary  notwithstanding :"  and  the  exception  on  behalf  of  the 
Queen  is  omitted.  The  words  <«any  judgment"  are  unqualified.(a) 
But  it  will  be  contended  that  the  Crown,  not  being  named,  is  exempted 
from  the  operation  of  the  statute;  and  that  this  rule  prevails  at  all 
events  where  the  Crown  has  a  pecuniary  interest,  whether  it  be  appli- 
cable in  other  cases  or  not.  But  such  pecuniary  interests  may  arise  in 
many  cases  of  ordinary  occurrence,  and  to  which  the  statute  must  hare 
intended  to  apply ;  as  the  profit  of  the  Crown  from  outlawry,  and  from 
the  year,  day,  and  waste.  It  is  a  general  principle,  that  «<  the  party 
grieved"  by  a  judgment  "  shall  have  a  writ  of  error ;"  Fitz.  N.  B.,  Writ 
de  HrrarSj  20  D.  "  Error  lies  of  any  judgment  in  a  court  of  record ;" 
Com.  Dig.  Pleader  (8  B  7) :  and  there  is  no  reason  for  limiting  the  rule 
in  the  case  of  a  petition  of  right,  more  than  in  that  of  proceeding  to 

(a)  See  Neabit  v.  Riihton,  0  A.  A  B.  4S6,  481  (B.  C.  L.  R.  yoL  36). 
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reverse  an  attainder.     The  statute  may  be  helcT  to  include  the  Crown, 
though  not  named,  on  the  grounds,  relied  upon  by  *the  Court  of  r^qi^/^ 
Exchequer  Chamber  in  Rex  v.  Wright,  1  A.  &  E.  434  (E.  C.  L.  •■ 
R.  vol.  28),  (where  error  was  held  to  be  maintainable  under  the  statute 
on  an  indictment  in  B.  R.),  that  the  enactment  is  for  the  advancement 
of  justice,  and  not  restricted  in  its  terms.     Nor  does  it  in  any  way 
abridge  the  privileges  of  the  Crown.     It  was  laid  down  by  Dyer,  C.  J., 
in  Willion  v.  Berkley,  Plowd.  228,  252,  speaking  of  the  statute  De  donis, 
1  Stat.  13  Ed.  1,  c.  1,  that  <<  the  design  of  the  act  is  to  give  restitution, 
and  in  restitutions  the  King  has  no  favour,  nor  has  his  prerogative  any 
exemption.*'     «« So  also  shall  it  be  in  case  of  a  restitution  upon  petition 
of  another  to  have  that  to  which  the  King  has  no  right,  for  where  a 
thing  which  the  King  ought  not  to  hold  is  restored  to  the  right  owner 
who  ought  to  have  it,  the  words  shall  be  taken  most  strongly  against  the 
King,  and  his  prerogative  shall  not  hold  place,  nor  shall  he  be  favoured 
more  than  another  person."     In  Dwarris  On  Statutes,  528  (2d  ed.),  it 
is  said :  <*  If  the  statute  be  intended  to  give  a  remedy  against  a  wrong,, 
to  prevent  fraud"  or  <«  tortious  usurpations,"  <<  the  King,  though  not 
named,  shall  be  bound  by  it."     The  author  adds  (p.  524),  '« that  in  such 
cases"  (where  express  words  affecting  the  Sovereign  are  not  used)  <«  he 
may  be  precluded  of  such  inferior  claims  as  might  belong  indifferently 
to  the  King  or  to  a  subject  (as  the  title  to  an  advowson  or  to  a  landed 
estate),  but  not  stripped  of  any  part  of  his  ancient  prerogative,  nor  of 
those  rights  which  are  incommunicable,  and  are  appropriated  to  him  aa 
essential  to  his  regal  capacity."    [Wildb,  C.  J. — Is  there  any  pro- 
ceeding to  enforce  recovery  of  money  on  a  petition  of  right  ?]    If  a 
public  officer  admitted  having  received  money  subject  to  the  demand  of 
the  suppliant.  Rex  v.  The  *Lords  Commissioners  of  the  Treasury,  r^co^-r 
4  A.  4  E.  286  (E.  C.  L.  R.  vol.  81),  would  apply.    [Wildb,  C.^^^ 
J.— It  may  be  asked  whether  this  is  a  proceeding  adverse  to  the  Crown« 
The  King  having  ordered  that  right  be  done,  does  that  operate  up  to  a 
certain  point  only,  or  throughout  the  cause  ?]     The  question  conies  to 
that.    The  principle  upon  which  the  proceeding  by  petition  of  right  has 
been  established  is  laid  down  by  Blackstone,  3  Comm.  254,  5,  6;  and 
the  claim,  in  the  present  stage  of  the  case,  is  entirely  consistent  with  it. 
Judgment  being  pronounced,  and  the  Queen  being  in  Court,  it  is  an  in- 
evitable consequence  that  she  should  redress  the  wrong ;  and  that  con- 
sequence must  extend  to  rectifying  the  judgment,  if  erroneous.     [Wildb, 
C.  J. — ^An  erroneous  judgment  must  be  a  grievance ;  and,  if  there  is  no 
grievance  without  a  remedy,  the  consequence  you  point  out  seems  to 
follow.    Aldersok,  B. — In  the  judgment  of  Holt,  C.  J.,  in  The 
Bankers'  Case,  Skinn.  601,  615,  it  is  said,  of  mesne  profits  paid  into  the 
Exchequer,  and  which,  by  reason  of  the  prerogative,  could  not  be  sub- 
ject to  restitution,  «« the  remedy  at  common  law  was  a  petition  of  right, 
which  was  a  real  action  in  its  nature,  where  damages  are  not  to  be  re- 
VOL.  xm.— 29 
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covered ;  and  in  such  case  the  King  had  not  a  greater  privilege  than  a 
subject."]  Then  there  must,  in  such  cases,  be  a  writ  of  error.  [Mauls, 
J. — It  may  be  said  that  the  proper  course  is  a  new  petition  of  right.] 
Putting  the  party  to  a  new  suit  would  be  contrary  to  the  order  <Oet 
right  be  done."  [Wildb,  C.  J. — A  writ  of  error  is  a  new  suit.]  It  is 
under  the  original  order.  A  writ  of  error  is  not,  for  every  purpose,  a  new 
action.  And  the  endorsement  <«  let  right  be  done,"  implies  the  fullest 
investigation  of  the  complaint  as  preferred.  [Wilde,  C.  J.,  referred  to 
♦^721  *V^8c^^^^  Canterbury  v.  The  Attorney-General,  1  Phillips's  Rep. 

-I  306,  and  the  case  of  Robert  de  Clifton,  1  Rot.  Pari.  416,  No.  3, 
there  cited.(a)]  The  latter  case  is  commented  upon  and  explained  in 
note,  (a)  to  Smith  i;.  Upton,  6  Man.  &  G.  251, 252  (E.  C.  L.  R.  vol.  46).  (i) 
Sir  John  JerviSy  Attorney-General,  and  Waddingtony  contrd.. — The 
proceeding  by  motion  in  the  first  instance  to  quash  is  merciful  to  the 
applicant  if  he  has  taken  a  course  which  would  ultimately  prove  a  wrong 
one :  and  it  was  adopted  in  King  v.  Simmonds,  7  Q.  B.  289  (E.  G.  L. 
R.  vol.  53).  In  Tolson  v.  Kaye,  6  Mann.  &  G.  536,.  590  (E.  C.  L.  R. 
vol.  46),  the  writ  of  error  was  quashed.  As  to  the  last  point  argued  on 
the  other  side :  the  petition  of  right  is  treated  on  the  part  of  the  sup- 
pliant as  if  it  were  matter  of  right  and  not  of  favour ;  but  the  contrary 
appears  from  Staunford  {Prcerogativey  42  a,  b,  c.  15),  and  other  text 
writers,  as  well  as  from  the  form  of  the  petition  itself,  the  reference  to 
the  Lord  Chancellor,  and  his  endorsement.(c).  When  the  case  of  the 
suppliant  is  brought  before  the  Lord  Chancellor  by  a  formal  statement, 
the  Attorney-General,  if  he  disputes  only  the  right  in  point  of  law,  may 
demur,  as  was  done  in  Viscount  Canterbury  v.  The  Attorney-General ; 
and  then,  if  the  Lord  Chancellor's  judgment  be  deemed  erroneous,  the 
writ  of  error  must  go  to  the  House  of  Lords.  If  the  Attorney-General 
does  not  demur  in  this  stage,  and  does  not  contest  the  facts,  there  vill 
*^7^1  ^^  *^^  inquisition  ex  parte:  then  the  Attorney-General  may 

-^  demur  to  the  inquisition  or  traverse  it ;  or  both :  if  he  traverses 
and  demurs,  the  issue  in  fact  go^s  to  the  Queen's  Bench  for  trial,  and 
that  Court  will  give  judgment  on  the  issue.  According  to  the  argument 
for  the  suppliant,  the  writ  of  error  on  that  judgment  ought  to  go  to  the 
Exchequer  Chamber.  Then  is  the^  writ  of  error  from  the  judgment  on 
demurrer  to  go  to  the  House  of  Lords,  so  that  two  Courts  of  error  irill 
have  to  give  judgment  on  the  same  record  ?  Or  will  the  issue  in  law 
follow  the  issue  in  fact,  or  vice  vers&?  [Pares,  B.,  mentioned  Bynner 
V.  The  Queen,  9  Q.  B.  528  (E.  C.  L.  R.  vol.  58).(i)]     The  enactment 

(a)  1  Pbillips's  lUp.  326. 

(6)  Anttey,  at  the  cloie  of  the  argmneDt,  referred  to  the  Proceedings  in  a  Petition  of  Riirli^ 
on  behalf  of  Peter  Corbet,  Ac,  extracted  from  the  Coram  rege  roll,  in  the  Appendix  (C)  to  Rove 
V.  Brenton,  3  Man.  A  R.  460  (E.  C.  L.  R.  toI.  42). 

(e)  See  Baron  de  Bode'i  case,  8  Q.  B.  208,  225,  6  (E.  C.  L.  R.  toI.  55). 

{d)  See  statB.  11  A  12  Vict  c.  94  (seoU.  30,  31),  and  12  A  13  Vict  o.  109  (seets.  32  et  m«.»: 
both  passed  since  the  above  argument 
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11  G.  4  &  1  W.  4,  c.  70,  8.  8,  was  made  to  avoid  certain  anomalies, 
and  to  establish  the  practice  that  the  judgment  delivered  by  Judges  of 
one  of  the  Superior  Courts  should  always  be  reviewed  by  the  Judges  of 
the  two  others :  it  was  no  part  of  the  object  to  give  to  a  Court  so  com- 
posed^ jurisdiction  in  error  over  a  case  like  the  present.     The  maxim, 
that  the  Sovereign  is  not  bound  unless  named,  does  not  stand  upon 
pecuniary  interests  only,  such  as  the  Grown  may  have  in  prosecutions 
for  felony  (though  the  interest  which  the  Crown  has  in  these  does  not 
properly  rest  upon  the  profit  which  may  happen  to  accrue  in  a  particular 
event):  the  rule  applies  wherever  the  case  directly  affects  the  Sovereign 
in  his  prerogative.     The  authorities  on  the  subject  are  collected  in 
Attorney-General  v.  Allgood,  Parker,  1,  where  it  was  held  (on  an  in- 
formation of  intrusion)  that  a  defendant  could  not,  under  stat.  4  Ann. 
C.16  *(«for  the  amendment  of  the  law,"  &c.),  s.  4,  plead  several  r^to^j^ 
matters  against  the  King ;  though  the  words  of  the  clause  are  ^ 
(tin  any  action  or  suit."     That  case  was  acted  upon  as  directly  in  point 
in  Attorney-General  v.  Donaldson,  7  M.  &  W.  422  if  and  the  principle 
of  it.  was  again  applied,  in  Attorney-General  v,  Donaldson,  10  M.  &  W. 
117,t  to  sect.  11  of  the  statute  of  Sewers,  23  H.  8,  c.  5,  where  a  general 
form  of  pleading  is  given  to  defendants  in  «  any  action  of  trespass,  or 
other  suit,"  for  acts  done  under  the  Commission  of  Sewers.     There  is 
DO  instance  of  such  a  writ  of  error  as  this.     Bex  v.  Wright,  1  A.  &  E. 
434  (£.  C.  L.  B.  vol.  28),  is  not  an  authority  for  it.    The  question  there 
was  admitted  by  the  Court  to  have  been  doubtful  in  the  particular  case ; 
and,  being  ultimately  satisfied  as  to  the  correctness  of  the  judgment 
below,  they  stopped  the  argument  on  this  point.     The  petition  of  right 
is  a  process  granted  by  virtue  of  the  King's  prerogative,  and  must  be 
strictly  followed,  according  to  the  concession  made  on  the  part  of  the 
Crown ;  Stannf.  Prserogative,  72  b,  c.  22.     The  general  words  «<  any 
jodgment,"  in  stat.  11  G.  4  &  1  W.  4,  c.  70,  s.  8,  do  not  extend  to  such 
a  case.    [Aij>er80K,  B. — How  does  it  interest  the  Crown  here,  whether 
the  writ  of  error  goes  to  this  Court  or  the  House  of  Lords,  it  being 
admitted  that  error  lies  to  one  or  the  other  ?]     There  are  some  differ- 
ences in  the  practice  which  may  be  to  the  disadvantage  of  the  Crown ; 
for  instance,  a  transcript  only,  not  the  record  itself,  is  returned  to  this 
Court  with  the  writ.     But  the  question  must  be  decided  on  general 
principles,  and  not  on  the  consideration  whether  injury  may  or  may  not 
result  to  the  Crown  in  a  particular  instance.    '^'The  cases  in  which  r-i^Qfrfr 
statutory  words  will  bind  the  Crown,  though  not  named,  are  thus  ^ 
stated  in  the  Case  of  Ecclesiastical  Persons,  5  Bep.  14  a,  14  (.     <«  In 
di?ers  cases  the  King  is  bound  by  act  of  parliament,  although  he  be  not 
named  in  it,  nor  bound  by  express  words.    And  therefore  all  statutes 
which  are  made  to  suppress  wrong,  or  to  take  away  fraud,  or  to  prevent 
the  decay  of  religion,  shall  bind  the  King  although  he  be  not  named :" 
and  80,  Lord  Coke  adds,  the  Crown  has  been  held  to  be  bound  by  the 
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statute  Westm.  2  (1  stat.  13  Ed.  1),  c.  1  (De  donis),  and  c.  5  (against 
usurpations  of  advowsons).  But  the  Crown  has  never  been  held  to  be 
included  in  the  statutes  for  regulating  legal  proceedings ;  as  by  Magna 
Charta  (1  stat.  9  H.  8),  c.  11,  fixing  the  Common  Pleas  to  a  certain 
place,  2  Inst.  28 ;  or  by  the  statutes  of  Sewers,  of  Frauds,  of  Aipend- 
ments,  or  the  Bankrupt  acts.  The  petition  of  right,  where  the  subject 
claims  to  recover  something  from  the  King,  is  a  prooeedmg  unlike  all 
others,  and  is  the  only  one  in  which  the  Crown  is  defendant  at  the  suit 
of  a  subject.  Its  peculiarity  is  pointed  out  in  the  judgment  of  Lord 
SoMBRS  in  The  Case  of  The  Bankers,  14  How.  St.  Tr.  1,  88,  which 
shows  that,  in  some  sense  at  least,  the  Crown  must  have  a  direct  interest 
in  every  such  proceeding.  The  distinction  between  interests  which  the 
Crown  has  in  virtue  of  the  prerogative  and  rights  which  it  has  in  com- 
mon with  every  subject  is  noticed,  with  reference  to  the  construction 
of  statutes  not  expressly  including  the  Crown,  in  Rex  v.  Archbishop  of 
Armagh,  8  Mod.  6,  8,  S.  C.  1  Stra.  516. 
*^7fil      Then,  further,  no  writ  of  error  lies  at  the  instance  of  *a  suppli- 

-*  ant's  representativeu  Whether  or  not  the  suppliant  himself  could 
have  brought  error  it  is  needless  to  inquire ;  though  it  may  be  contended, 
by  analogy  to  King  v.  Simmonds,  7  Q.  B.  289  (E.  C.  L.  B.  vol.  53), 
that  he  could  not.  A  writ  of  error  is,  for  some  purposes  at  least,  a  new 
suit :  there  are  new  rights  and  liabilities  under  it ;  and  the  lien  of  attor- 
neys is  altered.  The  terms  of  the  petition  and  of  the  endorsement  on 
it  make  it  peculiarly  the  proceeding  of  the  suppliant  as  an  individual. 
The  Attorney-General  is  authorized  to  defend  only  in  the  particular 
suit.  It  is  not  enough  to  say  that  right  will  not  be  done  according  to 
the  endorsement :  the  representative  may  present  a  fresh  petition.  If 
the  suppliant  died  between  verdict  and  judgment,  it  is  clear  that  a  new 
petition  must  be  presented,  the  Crown  not  being  bound  by  stat.  17  C.  2, 
c.  8.  The  hardship  here  is  not  greater.  Perhaps  the  representative 
might  petition  the  Crown  for  liberty  to  go  on  with  the  writ  of  error; 
but  there  cannot  be  any  proceeding  on  a  petition  of  right  without  some 
license  from  the  Crown.  [Williams,  J. — ^If  there  were  a  fresh  petition 
of  right  in  this  case,  would  not  the  former  judgment  be  a  bar  ?]  It 
would  not  be  an  estoppel,  for  want  of  mutuality.  [Maulb,  J. — Accord- 
ing to  Mr.  Smith's  note  on  The  Duchess  of  Kingston's  Case,  2  Smith's 
Lead.  Ca.  438,  mutuality  is  not  always  necessary  to  an  estoppel.]  It 
is  sufficient  reason  for  quashing  this  writ  that  the  proceedings  must  be 
fruitless  for  want  of  any  available  process  towards  execution.  [Maule, 
J. — The  difficulty  as  to  execution  is  less  in  the  case  of  a  petition  of  right 
than  in  any  other  instance,  because,  from  the  nature  of  the  proceeding, 
^„--^  execution  follows  spontaneously  upon  "^judgment.]     The  parties 

-*  here  having  been  changed,  the  only  mode  in  which  the  adminis- 
trator could  enforce  proceeding  in  error  would  be  by  scire  faeioi  ad 
audkndum  errares :  that  process  would  be  necessary  according  to  the 
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practice  as  between  subject  and  subject,  but  cannot  issue  against  the 
Crown.  A  icire  facicu  quare  executionem  non  is  clearly  inapplicable  : 
and,  if  there  be  no  scire  facias,  the  Grown  has  not  an  opportunity  of 
alleging  anything  that  had  happened  since  the  judgment :  as  payment. 
It  follows  that  a  writ  of  error  does  not  lie.  Even  if  this  were  otherwise, 
the  Court  wq/ald  not  allow  a  writ  of  error  to  go  off  merely  to  save  time 
and  expense  to  an  administrator,  when  a  fresh  proceeding  was  open  to 
him ;  especially  where  there  was  no  actual  damage  to  the  estate.  In  a 
qao  warranto,  if  judgment  of  ouster  went  against  the  defendant  and  he 
died,  the  executor  could  not  bring  error.  [Pakkb,  B. — ^If  the  principle 
is  that  a  prejudice  of  whatever  kind  is  sufficient  ground  for  a  writ  of 
error,  it  may  be  said  that  error  lies  wherever  the  deceased  party  would 
hare  gained  something  hy  a  judgment  in  his  favour.  Could  an  heir 
bring  error  if  a  writ  of  right  were  determined  against  his  ancestor  in  a 
stage  which  did  not  prevent  further  proceedings  ?  If,,  indeed,  the  estate 
in  the  executor's  hands  would  be  burdened  with  costs  by  the  judgment, 
a  different  question  would  arise.]  Cur.  adv.  vuU. 

Wilde,  C.  J.,  in  Trinity  term  (June  6th),  1848,  delivered  the  judg- 
ment of  the  Court. 

In  the  case  of  the  Baron  de  Bode,  administrator  of  his  late  father,  a 
motion  was  made  by  the  Attorney-Qeneral  to  quash  a  writ  of  error  in 
this  Court ;  and  *cause  was  shown  by  my  brother  Manning  in  a  ^4.070 
very  elaborate  argument.  *  ^ 

The  Attorney-General  relied  upon  two  objections  on  the  part  of  the 
Crown.  The  first  objection  was  that  a  writ  of  error  could  not  lie  on  a 
judgment  in  a  petition  of  right,  by  an  executor;  but  this  point  was  not 
strongly  pressed  by  the  Attorney-GenerA :  and  indeed  we  think  it  could 
not  be ;  for  a  writ  of  error  may  be  brought  by  a  privy  who  has  a  benefit 
by  the  reversal ;  see  Com.  Ljg.  Pleader  (3  B  9) ;  and  the  administrator 
in  this  case  would  have  a  benefit ;  for  then  he  might  recover  the  debt 
foand  to  be  due  by  the  inquisition,  which  is  a  debt  of  record,  and  which 
the  judgment  has  prevented  him  from  recovering. 

The  second  and  more  serious  objection  was  that  a  writ  of  error  would 
not  lie  to  this  Court  in  a  case  in  which  the  Crown  was  a  real  party,  be- 
cause it  was  said  that  the  statute  by  which  this  Court  is  constituted,  11 
6.  4  fc  1  W.  4,  c.  70,  s.  8,  did  not  bind  the  Crown.  That  statute  enacts 
that  writs  of  error  on  any  judgment  hereafter  shall  be  made  returnable 
only  before  the  Judges  and  Barons,  or  Judges  only,  of  the  other  courts ; 
and  it  was  argued  that  such  general  words  did  not  affect  the  Queen's 
right  to  bring  or  have  a  writ  of  error  brought  to  the  House  of  Lords. 
We  think  that  the  Crown  is  bound  by  that  statute.  The  rule  on  the 
subject  is  stated  in  Com.  Dig.  Parliament  (R  8) ;  and  it  is  very  fully 
explained  in  the  Attorney-General  v.  Allgood,  in  Parker's  Reports, 
page  1.     A  difference  is  there  remarked  on  between  statutes  which  name 
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*^7Q1  P****^®®'  plaintiffs  or  defendants,  which  do  not  apply  in  *worda  to 
-'  the  Crown,  and  statutes  which  use  words  sufficiently  large  to  in- 
clude the  Crown,  which  is  the  present  case,  and  where  the  Grown  is  to 
be  taken  out  of  the  statute  by  construction.  All  the  authorities  were 
brought  before  the  Court  in  Rex  v.  Wright,  1  A.  &  K  434  (E.  C.  L.  B. 
vol.  28) ;  and  they  were  mostly  referred  to  in  the  argument  before  us. 
In  the  last  case,  before  the  Court  of  Error,  the  Court  held  that  they  had 
jurisdiction  where  the  Crown  was  a  party  in  a  criminal  proceeding ;  and 
the  Court  observed  that  the  words  of  the  act  extended  to  writs  of  error 
on  any  judgment  given  in  «  any  of  the  said  courts ;"  and  that,  the  act 
being  passed  expressly  for  the  more  effectual  administration  of  justice, 

,  as  appears  by  the  preamble,  there  was  no  principle  for  implying  the  ex- 
ception of  the  Crown  in  a  criminal  proceeding.  Nor  is  there,  in  our 
judgment,  any  such  ground  for  implying  an  exception  in  the  present 
case.  If  any  special  prerogative  of  the  Crown  were  thereby  taken  away, 
— as,  for  instance,  if  there  should  be  any  special  tribunal  for  the  decision 
of  writs  of  error  brought  by  the  Crown  or  where  the  Crown  was  a  party, 
or  the  Crown  had  the  option,  which  a  subject  had  not,  to  have  a  writ  of 
error  against  a  judgment  in  its  favour  in  any  court  that  it  should  elect, — 
doubtless  such  a  prerogative  would  not  be  taken  away,  according  to  2 
Inst.  p.  191,  and  Attorney-General  v.  AUgood,  Parker,  1.  But  this  is 
not  such  a  prerogative ;  and,  in  cases  of  writs  of  error,  the  Crown  and 

•  the  subject  are,  as  to  the  Court  to  which  they  are  to  be  brought  by  the 
common  law,  on  the  same  footing. 

♦^ftOl  ^*  ^^  further  objected  in  this  case,  on  behalf  of  the  *Crown, 
^  that  a  scire  facias  ad  avdiendum  err  ores  would  become  necessary 
in  prosecuting  the  suit,  and  that  no  such  proceeding  could  be  had  against 
the  Crown ;  which,  it  was  argued,  proved  that  the  writ  of  error  did  not 
lie.  It  appears,  however,  to  be  clear  that  such  a  writ  of  scire  facias  has 
never  been  deemed  to  be  necessary 'as  against  the  King ;  for  as  it  is  said 
in  Marsh's  Case,  1  Leon.  325,  « the  King  is  always  presumed  present 
in  this  Court,  quod  tota  curia  concessit ;  and  therefore  there  needs  not 
any  garnishment  by  scire  facias."  So  it  is  said  in  Fitzherbert's  Natora 
Brevium,  21  H,  that,  if  a  false  judgment  be  given  for  the  King  in  any 
suit  or  action,  the  party  aggrieved  shall  have  a  writ  of  error,  and  assign 
his  errors,  without  suing  forth  any  scire  facias  against  the  King  ad 
audiendum  errores,  because  the  King  is  always  present  in  Court. 

The  Court  is  therefore  of  opinion  that  the  rule  which  has  been  ob- 
tained by  the  Attorney-General  must  be  discharged. 

-    Rule  discharged. 

Feb.  7, 1849.  After  the  delivery  of  this  judgment,  Welsby^  on  the  part 
of  the  Crown,  asked  for  time  to  join  in  error.  The  Court  observed  that  no 
long  time  was  requisite,  and  ordered  that  the  Crown  should  join  in  error 
within  twenty-four  hours,  which  was  accordingly  done,  June  7th,  1848. 
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*The  writ  of  error  was  argued  in  this  yacatioa.(a)  r*^81 

Manning^  Serjt.,  for  the  plaintiff  in  error,  argued  the  case  in  *- 
detail  on  behalf  of  the  suppliant,  with  reference  to' various  points  dis- 
posed of  by  the  judgment  in  the  Court  below ;  but  a  report  of  his  argu- 
ment is  deemed  unnecessary,  as  the  judgment  of  the  Court  of  Error 
proceeds  entirely  on  the  construction  of  stat.  59  G.  S,  c.  81.  At  the 
close  of  his  argument,  Parke,  B.,  stated  th:it  the  Court  did  not  think 
that  it  would  be  necessary  to  hear  Sir  J.  Jervisy  Attorney-General,  who 
appeared  for  the  Crown ;  but  that  notice  would  be  given  to  him,  in  case 
the  Court,  upon  consideration,  should  find  any  difficulty  in  affirming  the 
jadgment  below.  Cur,  adv.  yult, 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. 
This  case  has  been  most  elaborately  argued,  and  every  authority 
bearing  upon  the  questions  arising  on  this  writ  of  error  brought  before 
00.  The  Court  intimated  in  a  very  early  stage  of  the  proceedings  their 
wish  that  the  attention  of  the  learned  counsel  for  the  suppliant  should 
be  directed  to  the  substantial  question  in  the  case,  whether  the  plaintiff 
in  error  had  shown  any  right  to  the  money  claimed,  or  any  part  of  it. 
At  the  close  of  my  brother  Manning's  argument,  we  felt  *that  r^ooo 
the  difficulty  in  the  way  of  the  suppliant's  recovery  could  not  be  ^ 
removed.  We  have  had  the  opportunity  of  considering  this  point  with 
attention :  and  we  are  all  clearly  of  opinion  that  he  has  not  established 
anif  right  to  any  part  of  this  money. 

In  our  view  of  the  case,  we  need  not  give  any  opinion  whether  a  peti- 
tion of  right  is  a  remedy  applicable  to  the  recovery  of  money  from  the 
Crown.  We  need  not  say  whether  the  Baron  de  Bode  (unquestionably 
a  British  bom  subject)  was  entitled  by  virtue  of  the  conventions  with  the 
French  government  to  compensation  from  them  for  the  confiscation  of 
his  immovable  property  in  Alsace,  under  the  circumstances  found  in  the 
inquisition.  It  is  unnecessary  to  consider  whether  the  petition  is  de- 
fective in  not  stating,  and  the  inquisition  in  not  finding,  that  the  suppli- 
ant was  the  only  person  whose  claim  remained  unsatisfied,  so  as  to  entitle 
him  to  all  the  unappropriated  fund  which  he  claims.  Assuming  that  all 
the  objections  made  in  these  respects  to  the  suppliant's  right  to  recover 
are  untenable,  we  are  still  of  opinion  that  our  judgment  must  be  against 
him ;  and  the  grounds  on  which  our  opinion  is  formed  may  be  stated  in 
a  few  words. 

By  the  treaties  and  conventions  which  are  mentioned  in  the  inquisition, 
and  in  stat.  59  G.  8,  c.  81,  it  appears  that  the  French  government  under- 

(a)  Febnuury  2d  and  February  3d.  Before  Ooltmah,  Maitlb,  and  Williams,  Js.  ;  and  Parks, 
Alobbsoh,  Rolfk,  and  Platt,  Ba.  SeTeral  memben  of  the  Court  proposed  to  withdraw,  on  the 
ground  that  they  had  been  engaged  as  counsel  in  former  proceedings  taken  by  tbe  Baron  de 
Bode  with  reference  to  the  subject  of  the  present  claim.  The  objection,  howeyer,  was  waivei 
on  both  sides.  Willlams,  J.,  was  one  of  the  Commissioners  by  whom  the  inquisition  wa* 
ykcn. 

For  th«  record  below,  in  this  ease,  see  Baron  de  Bode's  Case,  8  Q.  B.  208  (E.  C.  L.  R.  vol.  bl, . 
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took  to  ezamino  the  claims  of  British  subjects  upon  the  French  govern- 
ment for  the  value  of  immovable  as  well  as  movable  property  undnl} 
(indilment)  confiscated ;  and,  to  indemnify  them,  a  guarantee  fund  of  a 
rent  of  8,500,000  francs  was  agreed  for  that  purpose  to  be  inscribed  in 
the  Great  Book  of  France :  if  more  was  required,  more  was  to  be  pro- 
*^ft^"l  ^^^^^"     -A^nd,  afterwards,  the  *two  governments  agreed  by  the 

^  convention  of  1818  for  the  final  arrangement  of  the  claims  of 
British  subjects  against  the  French  government:  and  it  was  stipulated 
that,  in  order  to  effect  the  payment  and  entire  extinction  as  well  of  the 
capital  as  interest  thereon,  due  to  such  subjects,  of  which  the  payment 
had  been  claimed  by  virtue  of  the  first  convention,  a  rent  of  3,000,000 
francs  should  be  inscribed  in  the  Great  Book  of  France.  When  the 
French  government  performed  their  part  of  the  treaty,  all  their  liability 
to  the  individual  British  subjects  was  at  an  end ;  every  subject  was 
bound  by  the  treaty  of  his  sovereign  in  relation  to  France  just  as  if  he 
had  been  a  party  to  it  himself.  There  is  no  positive  findinjj;  in  the  iAqni* 
sition  that  the  treaty  was  performed  by  the  payment  of  all  the  stipu- 
lated sums.  It  might  be  said  that  until  then  the  French  government 
wo.uld  not  be  discharged;  and  the  obligation  of  the  English  government 
would  not  begin  till  that  of  the  French  government  ended.  But,  sup- 
posing, which  is  the  most  favourable  supposition  for  the  suppliant,  that 
the  moneys  were  all  received  by  the  Commissioners  from  the  French 
government  and  by  them  paid,  not  to  ofiicers,  but  to  the  Sovereign  of 
England,  and  the  French  government  to  be  entirely  released,  what 
would  be  the  position  of  the  unpaid  claimants  and  the  suppliant  (on  the 
hypothesis  of  his  being  justly  entitled  to  rank  as  one  of  them)  ?  If  no 
act  of  parliament  had  passed  for  the  application  of  this  money,  it  might 
have  been  a  question  whether  the  British  Sovereign  could  have  applied 
it  to  any  purpose  that  he  chose ;  it  might  have  been  contended,  that,  as 
it  was  received  by  him  expressly  as  the  price  of  a  release  of  the  French 
*^M1  S^^^^^^^^^  ^^^^  i^^  obligation  to  compensate  his  subjects  ^for 

^  their  losses,  he  took  the  money  clothed  with  a  similar  obligation 
to  distribute  it  amongst  his  subjects  by  way  of  compensation  ;  and  that, 
if  he  had  been  a  private  individual,  who  had  received  money  under  the 
like  circumstances,  such  a  trust  would  have  been  implied,  and  might  have 
been  enforced  in  some  way,  according  to  the  circumstances,  either  in  a 
court  of  law  or  one  of  equity ;  and,  if  so,  that  such  subject  had  a  remedy 
by  a  petition  of  right.  But  it  is  unnecessary  for  us  to  give  any  opinion 
on  this  supposed  case ;  for  Parliament,  which  was  unquestionably  com- 
petent to  dispose  of  all  the  money  as  it  thought  fit,  and  might  have 
applied  it  to  the  public  service  of  the  year,  or  given  it  for  any  other 
purpose,  and  so  disappointed  the  just  expectations  of  the  claimants,  has 
provided  for  the  application  of  the  fund  by  the  statute  59  G.  3,  c.  81 ; 
and  the  case  turns  entirely  on  the  construction  and  effect  of  that  statute. 
If  the  statute  means  that  all  the  moneys  received  from  the  French 
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government  shall  be  applied  according  to  its  directions,  the  suppliant 
can  only  claim  according  to  the  statute,  and  in  the  manner  pointed  out 
bj  it;  and,  if  so,  a  petition  of  right  is  out  of  the  question.  And  we  are 
all  clearly  of  opinion  ^that  the  statute  does  dispose  of  the  whole  fund, 
and  direct  how  it  is  to  be  applied. 

The  argument  for  the  suppliant  is,  that  it  disposes  only  of  such  part 
of  the  funds  as  might  be  sufficient  to  satisfy  all  the  claimants  whose 
names  were  on  the  register  before  the  passing  of  the  act,  leaving  the 
sorplos  in  the  hands  of  the  Crown,  liable  to  the  claims  of  those  British 
subjects,  which  had  been  preferred  by  them  within  three  months,  accord- 
ing to  the  convention ;  and  that  the  suppliant's  claim  was  not  entered 
on  the  ^register  before  the  act,  and  was  preferred  within  the  three 


months :  two  facts  which  are  found  by  the  inquisition  to  be  true. 
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If  Bach  were  the  construction  of  the  statute,  it  would  be  necessary  to 
consider  what  was  the  liability  of  the  sovereign  of  this  country  and  his 
saccessors  if  the  act  had  not  passed.  But  we  are  all  satisfied  that  the 
act  meant  to  provide  for  the  application  of  the  whole  fund,  and  leave  no 
part  to  be  dealt  with,  except  under  its  enactments. 

The  act,  after  reciting  that  the  commissioners  of  arbitration  had 
caused  to  be  inserted  in  a  register  all  who  had  preferred  their  claims  in 
time  under  the  treaty,  provides  (a)  that  the  commissioners,  in  order  «to 
complete  the  examination  and  liquidation  of  the  claims  of  such  persons 
vho  shall  have  caused  their  names  and  claims  to  be  duly  inserted"  in 
the  registers  before  mentioned,  are  empowered  to  apportion,  divide,  and 
distribute  the  several  sums,  and  order  them  to  be  paid  to  the  claimants, 
"  whose  names  are  duly  entered"  in  the  registers ;  and  it  further  enacts, 
that  the  payment  shall  be  a  full  discharge  of  the  French  government 
and  the  English  government,  in  respect  of  any  claims  falling  within  the 
conventions,  and  which  have  been  inserted  in  the  registers  during  any 
period  allotted  for  that  purpose  by  the^eaid  conventions ;  and  the  six- 
teenth section  provides  that,  whilst  any  capital  inscribed  in  the  Great* 
Book  of  France  shall  remain  in  the  names  of  the  commissioners  of  de- 
posit, which  had  not  b^een  appropriated  in  the  liquidation  of  any  claims 
of  British  subjects  under  the  conventions  (those  sums  of  course  belong- 
ing to  the  claimants  to  whom  they  were  *appropriated),  the  Secre-  r*oo/» 
tary  of  State  for  Foreign  Affairs,  with  three  Commissioners  of  *- 
the  Treasury,  might  order  the  stock  to  be  sold,  and  the  proceeds  trans- 
ferred to  England,  and  placed  in  the  hands  of  the  commissioners  of 
arbitration,  to  be  invested  for  the  purpose  of  being  applied  « to  the 
payment  or  liquidation  of  ant/  meh  claims^  or,  in  case  all  such  claims 
shall  be  paid,  or  liquidated,  for  such  other  purposes  as"  the  Commis- 
sioners of  the  Treasury,  or  three  of  them,  shall  direct  the  commission 
of  arbitration  « to  apply  the  same.*'  We  think  that  the  first  section 
would  probably  be  construed  to  give  the  power  to  the  commissioners  of  ar- 

(o)  Sect  1. 
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bitration,  &c.,  to  adjudicate,  not  merely  on  claims  entered  on  the  regbter 
at  the  time  of  passing  the  act,  but  on  all  that  should  have  been  entered 
after  the  passing  of  the  act,  and,  consequently,  that  they  had  power  to 
decide  on  the  suppliant's  claim ;  which  indeed  it  appears  by  the  petition 
that  they  did;  and  their  decision  was  confirmed  by  the  Privy  Council; 
and,  if  we  cannot  take  notice  of  the  facts  stated  in  the  petition,  against 
the  su[$pliant,  it  is  enough  to  say  that  he  might  have  applied  for  com- 
pensation in  that  form,  and  the  statute  provides  no  other.  And,  if  the 
statute  provided*  a  remedy  only  for  the  claims  entered  on  the  register 
before  the  act  passed^  we  think  it  clear  that  the  residue,  after  satisfying 
those  claims,  is  at  the  absolute  disposition  of  the  Commissioners  of  the 
Treasury,  discharged  of  all  trusts.  It  is  impossible  to  suppose  that  the 
Legislature  meant  that  the  surplus  after  payment  of  such  claims  as  were 
paid,  which  surplus  is  directed  to  be  held  for  the  purpose  of  the  pay- 
ment or  liquidation  of  claims,  should  be  meant  to  be  applied  to  any  bat 
those  before  provided  for,  namely,  the  unpaid  claims  adjudicated  or  to 
be  ^adjudicated  upon  by  the  commissioners  of  arbitration.    It 
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cannot  be  intended  that  new  claims  not  contemplated  or  provided 


for  by  the  act  should  be  a  charge  on  the  surplus.-  Nor  is  there  any 
injustice  in  this  act  of  parliament :  it  {provides  for  the  due  liquidation 
of  every  claim  thut  could  be  made,  if  it  applies  to  all  made,  within 
three  months  mentioned  in  the  convention,  which  were  on  the  register 
before  the  passing  of  the  act,  or  thereafter  placed  on  it ;  and,  if  not,  it 
applies  to  all  that  would  probably  be  made,  according  to  the  opinion  of 
the  Legislature  :  the  surplus,  therefore,  after  the  registered  claims  were 
satisfied,  is  clearly  placed  at  the  absolute  disposition  of  the  Commis- 
sioners of  the  Treasury ;  and  no  one  had  any  claim  to  any  part  of  it 
unless  the  Commissioners  should  choose  to  give  it.  The  suppliant, 
therefore,  has  no  right  to  any  part  t>f  the  sum  which  he  claims  :  and  it 
makes  no  difference  whether  the  Commissioners  of  the  Treasury  are  to 
be  treated  as  the  mere  agents  of  the  Crown  or  not.  If  the  money 
should  be  deemed  to  be  in  the  hands  of  the  Crown,  it  is  in  its  hands  to 
be  disposed  of  as  its  advisers  may  think  fit,  and  unaffected  by  any  right 
of  any  other  person. 

We  are  of  opinion,  therefore,  that  the  suppliant  has  no  right  to  any 
part  of  it ;  and  our  duty  is  confined  to  the  decision  of  the  question  of 
right  merely. 

It  was  suggested  as  doubtful  whether  the  Court  of  Queen's  Bench 
could  give  any  judgment  on  the  petition  of  right.(a)     If  the  Court  had 

(a)  Manning^  Seijt,  snggested  that  the  proceeding  by  petition  of  right  did  not  render  it  necfs* 
•ary  for  the  luppliant  to  show  a  legal  right,  and  that  it  was  safflcient  for  him  to  show  that  bis 
claim  was  founded  in  justice.  On  this  Maulb,  J.,  observed  that  neither  the  Queen's  Bench  nor 
any  other  Court  of  law  admihisters  Justice  in  general ;  and  that,  if  the  suppliant's  didm  was  Dot 
cognisable  by  the  Queen's  Bench  as  a  claim  in  law,  it  might  be  that  the  Court  had  no  power  to 
give  any  judgment  at  all.  With  reference  to  this  point,  Sir  J,  Jervi;  Attorney-General,  nee- 
tioned  the  authorities  in  the  text,  just  as  the  Court  was  rising  after  the  close  of  the  argament 
for  the  plaintiff  in  error.  He  also  mentioned  In  re  Baron  de  Bode.  In  re  Viscount  Canterboiy, 
S  PhUlips,  85,  87. 
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the  power  so  to  do,  the  judgment  was  in  the  proper  form.  We  think 
they  had  the  power ;  and  the  passage  in  Brooke's  Abr.  title  *Pe-  j-^oqq 
tition  f  Manstrans  de  Droits  pi.  84,  referred  to  by  the  Attorney-  *■ 
Geoeral,  and  the  precedents  in  Bastell's  Entries,  fol.  463  a,  are  autho- 
rities to  this  effect.  And  the  case  of  a  sci.  fa.  for  the  repeal  of  a  patent, 
returnable  in  Chancery ,(a)  where  the  record  is  carried  into  the  Queen's 
Bench,  is  analogous  to  this ;  and  the  Court  of  Queen's  Bench  may  in 
that  ease  give  the  proper  judgment. 
The  judgment  of  Queen's  Bench  must  be  affirmed. 

Judgment  affirmed.(() 

(a)  Bjnner.v.  The  Queen,  9  Q.  B.  623  (E.  C.  L.  R.  yoL  58). 

(i)  Tlie  judgment  wu  also  affirmed,  on  error,  bj  the  Home  of  Lordi  in  Trinity  Taeation  1851, 
« the  grovBd  takan  bj  the  Goort  of  Bxoheqner  Chamber. 

B«porlld,  from  p^  380,  bj  H.  DaTiaon,  Beq. 


♦The  QUEEN  v.  BARTON.    Feb.  12.  [*889 

B7  Btat  39  Car.  3,  c.  7,  S8.  1,  2,  a  penalty  of  5«.  is  imposed,  to  be  levied  by  distress,  and  in 
dsfult  of  each  distress,  or  in  ease  of  insnffloieney,  or  inability  to  pay  the  said  penalty,  the 
offender  is  to  be  set  pabliely  in  the  stoeks  for  two  hoars.  , 

Bj  itst,  11  A  12  Viot  o.  43,  s.  18  (granting  remedy  for  costs  in  case  of  conviction),  the  amount 
of  costs  is  to  bo  specified  in  the  conviction,  and  is  to  be  recoverable  in  the  same  manner  as 
toy  penalty  adjndged  by  snoh  eonvietion  is  to  be  recoverable. 

A  eonvietion  under  stat  29  Car.  2,  c.  7,  s.  1,  adjudged  the  oiTender  to  forfeit  and  pay  5«.,  and  lit. 
coats,  and  that  the  said  several  sums,  if  not  paid,  should  be  levied  by  distress,  and,  in  default 
of  inAeient  distress,  that  the  party  eonvieted  should  be  set  publicly  in  the  stocks  by  the  space 
of  two  houra,  unless  the  said  several  sums  should  be  sooner  paid,  ^eld,  that  the  conviction 
wu  bad,  as  the  justice  was  not  warranted  in  adjudging  that  the  olTender  should  bo  sot  in  the 
stoeki  in  default  of  payment  of  the  oosts,  that  not  being  a  method  provided  by  stat  29  Car. 
2y  c  7,  for  reeovering  the  peenniary  penalty,  but  a  subs^tuted  punishment 

Threb  several  conyictions  of  Bobert  Barton  were  returned  to  this 
Court  on  certiorari  for  the  pnrpose  of  their  being  quaehed :  and,  rules 
for  a  concilium  having  been  obtained,  the  case  was  now  argued.  The 
coDvictionBy  under  stat.  29  Car.  2,  c.  7,  s.  1,  were  all  in  the  following 
form. 
"Oxfordshire,  |  Be  it  remembered  that,  on,"  &c.  (17th  October,  1848), 

to  wit  j«at,"&c.,  "in  the  parish,"  &o.,  "Robert  Barton  is  con- 
victed before  the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace 
for  the  said  county,  for  that  he,"  &c.,  &c.  (stating  the  offence,  namely, 
that  B.  B.  exercised  worldly  business  of  his  ordinary  calling  on  the 
Lord's  day  by  selling  to  one  Thomas  Smith  a  certain  quantity  of  fruit, 
to  wit,  &c.,  the  same  not  being  a  work  of  necessity,  &c.,  against  the  form 
of  the  statute,  &c.).  "  And  I  adjudge  the  said  Bobert  Barton  for  his 
8aid  offence  to  forfeit  and  pay  the  sum  of  5s.,  to  be  paid  and  applied 
according  to  law ;  and  also  to  pay  Henry  Jordan,  the  prosecutor,  the 
sum  of  11«.  for  his  costs  in  this  behalf:  And,  if  the  said  several  sums 
be  not  paid  forthwith,  I  order  that  the  same  be  levied  by  distress  and 
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Bale  of  tlie  goods  and  chattels  of  the  said  Robert  Barton :  and,  in  de- 
*^Q01  ^^^^^  ^^  sufficient  distress,  I  adjudge  the  said  Brobert  Barton  to  *be 
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set  publicly  in  the  stocks  in  the  said  parish  of/'  &c.,  « by  the 


space  of  two  hours,  unless  the  said  several  sums,  and  all  costs  and 
charges  of  the  said  distress,  shall  be  sooner  paid."  Given,  &c.,  « W. 
SiMCOX  (l.  8.)  Bricknbll." 

J.  Chay^  for  Barton. — Stat.  29  Car.  2,  c.  7,  8.  1,  imposes  a  penalty 
of  5«.  on  any  person  exercising  his  ordinary  calling  on  Sunday :  sect 
2(a)  provides  that  the  penalty  shall  be  levied  by  distress  on  the  offend- 
er's goods,  and,  in  default  of  such  distress,  or  in  case  of  insufficiency  or 
inability  of  the  offender  to  pay  the  forfeitures  or  penalties,  that  then  the 
offender  be  set  publicly  in  the  stocks.  In  these  convictions  the  justice 
adjudges  costs  to  be  paid  as  well  as  the  penalty ;  he  directs  that  the  coats, 
as  well  as  the  penalty,  shall  be  levied  by  distress ;  and  further  that  nn* 
less  the  costs  are  paid  the  defendant  shall  be  put  publicly  in  the  stocks 
till  the  costs,  as  well  as  penalty,  are  paid.  This  is  clearly  not  authorized 
by  Stat.  29  Car.  2,  c.  7.  But  the  argument  on  the  other  side  is,  that  it 
is  authorized  by  stat.  11  &  12  Vict.  c.  48,  s.  18 ;  which  provides  that,  in 
*^Q11  ^^^^^  ^^  conviction  for  a  pecuniary  penalty,  "^the  costs  shall  be 
^  recoverable  in  the  same  manner  as  the  penalty.  That  may  justify 
the  distfess  for  the  costs,  but  not  the  putting  in  the  stocks  till  they  are 
paid.  It  is  true  that  sect.  21  of  the  latter  act  gives  a  power  of  imprison- 
ment when  costs  are  not  paid ;  but,  though  confinement  in  the  stocks  is 
no  doubt  imprisonment,  it  is  not  such  imprisonment  as  is  contemplated 
in  sect.  21,  namely  imprisonment  in  the  house  of  correction  or  the  gaol. 

BarstotOy  contrL* — Stat.  11  &  12  Vict.  c.  48,  s.  18,  enacts  that,  in 
cases  of  summary  conviction  or  of  orders  of  a  justice  or  justices,  the 
amount  of  the  costs  shall  be  specified  in  the  conviction  or  order,  and 
<<  shall  be  recoverable  in  the  same  manner  and  under  the  same  warrants 
as  any  penalty  or  sum  of  money  adjudged  to  be  paid  in  and  by  such 
conviction  or  order  is  to  be  recoverable."  [Lord  Dsnman,  C.  J. — Here 
the  convicted  party  is  adjudged  to  be  put  in  the  stocks  quousque.  Is 
that  justifiable  ?]  The  dread  of  the  stocks,  if  the  penalty  is  not  paid, 
is  a  cogent  mode  provided  by  stat.  29  Car.  2,  c.  7,  for  enforcing  pay- 
ment. [WiGHTMAN,  J. — ^Is  that  so  ?  He  is  not  to  be  put  in  the  stocks 
till  he  pays  the  5«.,  but  by  the  space  of  two  hours.     Suppose  he  failed 

(a)  Stat  29  Car.  2,  c.  f,  §,  2,  enacts :  "  that  if  any  person  offending  in  any  of  the  premUcf, 
shall  be  thereof  convicted  before  any  justice,"  Ac,  "the  said  Justice/'  Ac,  "shall  give  warraot 
under  his  or  their  hand  and  seal,  to  the  constables  or  churchwardens  of  the  parish  or  parisli«« 
where  such  offence  shall  be  committed,  to  seise  thtf  said  goods  cried,  showed  forth,  or  put  to  fal« 
as  aforesaid,  and  to  seU  the  same,  and  to  levy  the  said  other  forfeitures  or  penalties,  by  wav  of 
distress  and  sale  of  the  goods  of  eyery  such  offender  distrained,  rendering  to  the  said  offender* 
the  overplus  of  the  moneys  raised  thereby ;  and  in  default  of  such  distress,  or  in  case  of  insnfi- 
cienoy  or  inability  of  the  said  offender  to  pay  the  said  forfeitures  or  penalties,  that  ihen  the 
party  offending  be  set  publicly  in  the  stocks  by  the  space  of  two  hours.  And  all  and  singular 
the  forfeitures  or  penalties  aforesaid  shaU  he  employed  and  converted  to  the  use  of  the 
poor/'  4e. 
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in  paying  the  fine,  and  no  distress  were  found,  and  he  were  put  in  the 
stocks;  could  any  one  then,  by  tendering  the  5«.,  get  him  out  before  the 
ezpirstiou  of  the  two  hours  ?]  The  costs  are  by  stat.  11  &  12  Vict.  o. 
43,  tacked  to  the  penalty ;  and  so  that  which  is  a  mode  of  enforcing 
payment  of  the  penalty  under  stat.  29  Car.  2,  c.  7,  is  now  a  mode  of 
enforcing  payment  of  the  costs.  [CoLBRiBGBy  J. — Is  not  the  construc- 
tion of  the  statute  of  Charles  that,  if  the  pecuniary  ♦penalty  can- 
not be  enforced,  a  personal  punishment  shall  be  substituted  in 
lieu  of  itf) 

Grojfy  in  reply. — The  true  construction  of  stat.  29  Car.  2,  c.  7,  s.  2, 
is  that  jost  suggested.  [Patteson,  J. — ^You  say  that  the  justice  might 
hare  ordered  this  party  to  be  put  in  the  stocks  for  two  hours  if  the  5t. 
was  not  paid,  and  ordered  a  distress  for  the  costs,  but  was  not  justified 
in  ordering  him  to  be  put  in  the  stocks  for  non-payment  of  costs.] 

Lord  DsKMAN,  C.  J. — There  is  no  power  given  by  either  statute  to 
enforce  payment  of  costs  by  putting  the  offender  in  the  stocks. 

PiTTBSON,  J. — The  adjudication  that  he  shall  be  put  in  the  stocks 
may  be  good  enough  so  far  as  relates  to  the  non-payment  of  the  penalty, 
bat  not  as  to  the  costs. 

CoLBRmaE,  J.,  concurred. 

WiGHTMAN,  J. — The  stocks  is  a  personal  punishment  substitujted  for 
the  pecuniary  penalty,  where  that  cannot  be  levied ;  not  a  means  pro- 
rided  for  recovering  the  penalty.  Convictions  quashed.(a) 

(a)  Reported  hj  C.  Blaekbnrn,  Bsq. 
See  the  next  oaie. 


*The  following  case,  decided  in  Michaelmas  vacation, 
1850,  may  conveniently  be  added  here. 

BARTON  V.  BRICKNELL,  Clerk.    [JViw.  27,  I860.] 
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i)efendaotr »  justice  of  the  peace,  convicted  plaintiff  under  i tat  29  Car.  2,  c.  7,  s.  1,  in  5«.  penalty 
u4  ll«.  Goste,  to  be  levied  by  distress:  and  the  conyiction  directed  that,  in  case  of  non- 
payment of  the  several  snmSy  and  if  there  shonld  not  be  suffloient  distress,  plaintiff  should  bo 
i«t  publicly  in  the  stocks  for  two  hours,  unless  the  penal^  and  costs  were  sooner  paid.  Plain- 
tilTs  ^ods  were  distrained ;  but  the  conviction  was  afterwards  quashed,  on  account  of  the 
illegal  alternative  as  to  confinement  in  the  stocks ;  and  an  action  of  trespass  was  brought  for  the 
dif  tress. 

Held,  that  defendant  was  protected  by  sUt  II  A  12  Yiot  o.  4^,  s.  1,  and  that  sect  2  did  not 
sfply,  the  aet  of  distraining,  for  which  this  action  was  brought,  being  one  which  defendant 
hsd  jaiTsdtetion  to  order;  Semhle,  if  the  illegal  alternative  had  been  acted  upon,  and  plaintiff 
bad  been  put  in  the  stocks,  trespass  would  have  lain  for  that 

Tbbspass  for  seizing  goods.  Plea :  Not  gnilty  by  statute.  On  the 
trial,  before  Platt,  B.,  at  the  Oxford  Spring  assizes,  1850,  it  appeared 
that  the  defendant  was  a  justice  of  the  peace,  and  had  convicted  the 
plaintiff  nnder  stat.  29  Car.  2,  c.  7,  for  Sunday  trading,  in  a  penalty 
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of  5s,j  and  lis.  costi.  The  conviction  was  in  the  form  set  fbrth,  anti, 
p.  889,  and  was  quashed  by  this  Court  on  certiorari,(a)  on  account  of 
the  adjudication  that  the  plaintiff  should  be  put  in  the  stocks  for  two 
hours  unless  the  penalty  and  costs  were  sooner  paid.  Before  the  con- 
viction was  quashed,  the  penalty  and  costs  were  levied  by  distress  on 
the  plaintiff's  goods.  The  conviction  being  quashed,  this  action  was 
brought  for  the  distress. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  (6)  to  move  to  enter  a  verdict  for  the  defendant  if  the  Court  shonld 
be  of  opinion  that  he  was  entitled  to  the  protection  of  stat.  11  &  12 
Vict.  c.  44. 

♦^Q4.1  *Keating^  in  the  ensuing  term,  obtained  a  rule  nisi  accordingly. 
^  Whateley  and  J.  Q-ray  now  showed  cause. — ^This  is  an  action 
brought  against  a  justice  of  the  peace  for  an  <<  act  done"  in  a  matter  in 
which  he  has  <<  exceeded  his  jurisdiction."  It  is  therefore  within  the 
words  of  Stat.  11  &  12  Vict.  c.  44,  s.  2  ;(c)  and  the  action  lies,  as  before 
the  passing  of  that  statute ;  Leary  v.  Patrick,  15  Q.  B.  266  (E.  C.  L. 
R.  vol.  69).  The  18th  section  shows  (cl)  that  the  plaintiff  may  recover, 
though  the  justice  had  general  jurisdiction. 

Keating  and  Qreaves^  in  support  of  the  rule. — Stat.  11  k  12  Vict.  c. 
44,  was  passed  to  protect  justices  from  vexatious  actions.  Sect.  1  pro- 
tects them  from  actions  of  trespass  for  any  act  done  with  respect  to  a 
matter  within  their  jurisdiction.  This  must  mean  to  give  them  protec- 
tion where  they  would  not  have  it  but  for  the  statute ;  and  it  must 
therefore  embrace  cases  in  which  their  proceedings  are  informal.  Sach 
a  case  as  the  present  seems  precisely  what  the  legislature  intended  to 
j^Ag.^  meet.  Then  *sect.  2  is,  if  construed  literally,  not  consistent 
-^  with  sect.  1 ;  but,  giving  it  a  reasonable  construction,  it  means 
that  the  action  shall  lie  where  the  act  complained  of  was  in  excess  of 
jurisdiction.  Here  the  act  complained  of  is  the  levying  by  distress  of 
the  penalty  and  costs :  that  was  an  act  within  the  defendant's  jurisdiction, 
and  protected  by  sect.  1.  Had  the  action  been  brought  for  putting  the 
plaintiff  in  the  stocks,  that  would,  like  the  acts  complained  of  in  Learj 
V.  Patrick,  15  Q.  B.  266  (E.  G.  L.  R.  vol.  69),  have  been  an  excess  of 

(a)  Regina  «.  Barton,  antd,  p.  389. 
,     (b)  There  waa  also  a  point  referred  as  to  the  amount  of  damages,  on  whieh  no  opinion  vtf 
expressed  by  the  Court 

(c)  See  the  material  words,  p.  896,  post 

{d)  Stat  11  A  12  Vict  c  44,  s.  13,  is  as  foUows:  '<And  be  it  enaoted,  that  in  aU  eases  where 
the  plaintiff  in  any  sach  action  shall  be  entitled  to  reoorer,  and  he  shall  prore  the  levying  or 
payment  of  any  penalty  or  snm  of  money  nnder  any  oonviction  or  order  as  parcel  of  the  da- 
mages he  seeks  to  recorer,  or  if  he  prore  that  he  was  imprisoned  under  such  conriotion  or  order, 
and  shall  seek  to  recorer  damages  for  any  such  imprisonment,  he  shall  not  be  enGUed  to  reeorer 
the  amount  of  such  penalty  or  sum  so  leyied  or  paid,  or  any  snm  beyond  the  sum  of  24^  ti 
damages  for  such  imprisonment,  or  any  costs  of  suit  whatsoerer,  if  it  shall  be  proved  that  bo 
was  actually  guilty  of  the  offence  of  which  he  was  so  convicted,  or  that  he  was  liable  by  lav  to 
pay  the  sum  he  was  so  ordered  to  pay,  and  (with  respect  to  such  imprisonment)  that  he  hsd 
undergone  no  greater  punishment  than  that  assigned  by  law  for  the  offenee  of  which  he  was  v 
coDTicted,  or  for  non-payment  of  the  fum  he  was  so  ordered  to  pay." 
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jorisdiction,  and  within  sect.  2.     It  must  be  owned  that  no  sensible  con- 
strucdoD  can  be  put  on  sect.  13. 

Ck)LERiDGKy  J.(a) — This  certainly  is  an  important  case ;  and  I  fear  I 
most  also  agree  that  this  statute  is  exceedingly  ill  worded.  I  think  the 
present  case  falls  within  both  the  words  and  the  intent  of  sect.  1.  The 
facts  are  these.  There  is  an  information  laid  before  the  justice :  he  con- 
Ticts:  he  awards  a  penalty  and  costs,  and  orders  them  to  be  levied  by 
distress.  All  this  was  right ;  and  the  justice  so  far  pursued  his  juris- 
diction. But  he  added  an  alternative,  that  the  plaintiff  should  be  put  in 
the  stocks  in  case  the  penalty  and  costs  were  not  paid,  or  raised  by 
distress:  that  was  beyond  his  jurisdiction.  But  the  plaintiff  was  not  in 
bet  put  in  the  stocks.  His  goods  were  seized  under  a  distress ;  and 
afterwards  the  conviction  was  quashed.  Now  it  cannot  be  doubted  that 
the  justice  had  jurisdiction  in  everything  except  the  alternative  order ; 
and  the  action  is  brought,  not  for  putting  the  plaintiff  in  the  stocks  under 
it,  bat  for  doing  that  which  the  defendant  might  have  justified  if  he  had 
drawn  up  his  conviction  in  proper  *form.  Then  we  have  stat.  11  r^oqa 
k  12  Vict.  c.  44,  s.  1,  which  relates  to  actions  ^<  brought  against  ^ 
anj  justice  of  the  peace  for  any  act  done  by  him  in  the  execution  of  his 
duty  as  such  justice,  with  respect  to  any  matter  within  his  jurisdiction 
as  such  justice."  I  think  words  can  hardly  be  found  more  accurately  to 
describe  the  act  which  the  defendant  has  done  and  for  which  this  action 
18  brought.  But  sect.  2  raises  a  question  whether  the  words  in  sect.  1 
are  to  have  full  effect  given  to  them,  so  as  to  protect  the  defendant. 
The  case  is  within  the  spirit  of  the  act,  which  is  one  for  protection  of 
justices,  and  therefore  assumes  that  the  justice  has  been  guilty  of  some 
irregularity,  or  he  would  not  need  protection.  Now  sect.  2  enacts  that, 
*<for  any  act  done  by  a  justice  of  the  peace  in  a  matter  of  which  by  law 
he  has  not  jurisdiction,  or  in  which  he  shall  have  exceeded  his  jurisdiction, 
any  person  injured  thereby,  or  by  any  act  done  under  any  conviction  or 
order  made  or  warrant  issued  by  such  justice  in  any  such  matter,  may 
maintain  an  action  against  such  justice  in  the  same  form  and  in  the  same 
case  as  he  might  have  done  before  the  passing,  of  this  act,"  after  the 
conviction  has  been  quashed.  I  am  not  prepared  to  deny  that  the  present 
case  falls  within  the  literal  meaning  of  those  words ;  for  this  is  an  act  done 
under  a  conviction  in  a  matter  in  which  the  defendant  has  exceeded  his 
jurisdiction.  But,  if  we  give  these  words  their  full  literal  meaning,  they 
contradict  the  first  section.  We  must  then  try  to  construe  them  so  as 
to  give  effect  to  the  whole  of  the  act :  and  I  think  we  do  this  if  we  confine 
Beet.  2  to  cases  in  which  the  act  by  which  the  plaintiff  is  injured  is  an 
act  in  excess  of  jurisdiction :  for  instance,  if  the  plaintiff  in  the  present 
case  had  been  put  in  the  stocks  under  the  illegal  ^alternative  and  r^cOQir 
the  action  had  been  brought  for  that ;  in  which  case  probably  ^ 
trespass  might  have  lain :  as  it  is,  I  think  it  does  not. 

(a)  PAnxsoSy  J.,  had  gone  to  Ckamben. 
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WiOHTMAN,  J. — I  also  think  the  objection  th&t  the  justice  is  entitled 
to  the  protection  of  stat.  11  &;  12  Vict.  c.  44,  s.  1,  well  founded,  as  this 
action  is  brought  with  respect  to  a  matter  within  his  jurisdiction.  The 
complaint  which  forms  the  subject  of  the  action  is  that  he  distrained  the 
plaintiff's  goods.  This  he  did  in  a  matter  in  which  he  had  general  juris- 
diction, and  in  which  he  had,  down  to  the  very  moment  of  the  drawing 
up  of  the  conviction,  duly  pursued  his  jurisdiction.  But  in  drawing  up  the 
conviction  he  adds  an  illegal  alternative,  that  if  the  costs  are  not  levied 
the  offender  shall  be  put  in  the  stocks.  Now  the  plaintiff  was  not  in 
fact  put  in  the  stocks ;  but  his  goods  were  seized :  and  that  seems  to  me 
an  act,  within  the  meaning  of  sect.  1,  done  by  the  justice  in  the  exe- 
cution of  his  duty  with  respect  to  a  matter  within  his  jurisdiction.  It  is 
said  also  to  be  within  sect.  2,  because,  though  the  act  for  which  the 
plaintiff  sues  was  not  beyond  the  justice's  jurisdiction,  yet  it  was  an  act 
done  in  a  matter  in  which  he  had  exceeded  his  jurisdiction  in  one  point. 
But  the  matter  in  which  he  exceeded  his  jurisdiction  was  ordering  the 
plaintiff  to  be  put  in  the  stocks :  had  he  acted  on  that,  and  caused  him 
to  be  put  in  the  stocks,  trespass  might  have  lain ;  as  it  is,  I  think  the 
action  is  not  brought  for  a  matter  in  which  he  exceeded  his  jurisdiction, 
and  the  case  is  within  sect.  1. 

Erlb,  J. — I  am  of  the  same  opinion.  I  think  the  cause  of  action  was 
^oqo-i  ftn  act  done  by  the  defendant  in  the  ^execution  of  his  duty  as 
-^  justice  with  respect  to  a  matter  within  his  jurisdiction  as  such 
justice.  The  justice  had  jurisdiction  to  convict,  and  to  order  payment 
of  the  penalty  and  costs,  and  to  levy  them  by  distress.  All  these  things 
he  had  to  do  in  the  execution  of  his  duty ;  and  he  had  jurisdiction  to  do 
them.  But  there  was  a  defect  in  the  conviction,  as  the  justice  ordered 
an  alternative  beyond  his  jurisdiction.  If  anything  had  been  done  in 
respect  of  the  wrongful  order,  it  would  have  been  an  act  beyond  his 
jurisdiction :  but  there  was  nothing  of  the  sort.  It  was  a  mere  error  as 
to  the  manner  in  which  the  conviction  should  be  framed,  which  caused 
the  justice  to  draw  it  up  in  a  wrong  form ;  and,  on  account  of  the  formal 
defect,  the  conviction  was  quashed.  I  think  the  case  is  precisely  that 
which  sect.  1  is  intended  to  protect.  Then  I  think  the  construction  of 
sect.  2  must  be  so  controlled  by  sect.  1  as  to  be  consistent  with  it ;  and 
that  is  done  by  so  construing  sect.  2  as  to  confine  its  application  to  cases 
in  which  the  cause  of  action  arises  from  the  excess  of  jurisdiction,  as  it 
would  have  done  in  this  case  if  the  plaintiff  had  been  put  in  the  stocks, 
and  he  had  brought  the  action  for  that. 

Rule  absolute  to  enter  verdict  for  defendant.(a) 

(a)  B«ported  by  C.  BUekbnm,  Xsq. 
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*The  QUEEN  v.  THOMAS  PAYNTER,  Esquire.     Fel.  12.  [*899 

Mudamiii  to  a  jostioe  to  issue  his  distroos  warrant  against  the  ooonpiers  of  Putney  bridge  for  a 
bighwaj  rate  assessed  on  them,  under  stat  5  A  6  W.  4,  e.  50,  in  respeot  of  their  oeeapatioa 
of  the  bridge  and  toU-honse  and  the  land  on  which  the  same  were  erected.  Return,  that  Putney 
bridge  was  pared,  repaired,  and  cleansed  under  the  provisions  of  a  local  act  of  parliament. 

Held,  OD  demurer,  that  the  return  was  no  answer,  as  sect  113  of  stat  5  A  6  W.  4,  o.  50,  did  not 
eiempl  the  property  from  liability  to  the  rate  imposed  under  sect  27. 

Makdahus,  reciting  that  a  highway  rate  was  made  under  stat.  5  &  6 
W.  4,  c.  50,  for  the  parish  of  St.  Mary  Putney,  in  the  county  of  Surrey, 
in  which  rate  James  Wadmore  was  assessed  in  respect  of  his  occupation, 
jointlj  with  other  persons,  of  that  part  of  Putney  Bridge  which  ia 
situate  within  the  parish,  and  the  land  upon  which  the  said  part  of  the 
bridge  is  erected,  together  with  the  toll-house  and  other  buildings  erected 
on  8nch  land :  that  the  rate  was  not  paid  by  said  James  Wadmore :  that 
he  was  summoned  before  the  defendant,  one  of  the  police  magistrates 
for  the  metropolis,  and  did  not  show  any  sufficient  cause  why  he  had  not 
paid  the  rate ;  and  that  an  application  for  a  distress  warrant  was  made 
to  the  defendant  and  refused.  The  writ  then  commanded  the  defendant 
to  issue  a  warrant  of  distress. 

Betum.  «  That  the  rate  or  assessment  upon  the  said  J.  Wadmore,. 
and  also  other  persons  in  the  said  highway  rate  in  the  said  writ  men- 
tioned, is  not  and  was  not  at  any  time  due  or  payable  by  the  said  J.  W.. 
in  respect  either  of  his  own  occupation  or  of  his  occupation  jointly,"  &c.^ 
^^  or  otherwise  howsoever,  of  that  part  of  the  bridge  in  the  said  writ 
mentioned  and  described,  or  of  any  part  thereof,  nor  by  reason  of  any 
oceupation  of  the  land  upon  which  the  said  part  of  the  said  bridge,  or 
any  part  thereof,  is  erected  and  built,  nor  in  respect  of  the  toll-house 
and  other  buildings  erected  thereon  and  connected  therewith,  situated  in 
*the  said  parish  of  Putney ;  nor  is  the  said  J.  W.,  nor  was  he  r^j^n/v 
ever  liable  to  pay  the  same ;  for  that  the  said  bridge  is  not  in  the  ^ 
whole  or  in  part  liable  to  be  rated  to  the  highway  rate  for  the  said  parish 
of  Pntney,  but  is  exempted  therefrom  by  virtue  of  the  statute"  passed, 
tc,  (5  t  6  W.  4,  c.  60),  "by  reason  that  the  said  bridge  and  every 
part  thereof,  together  with  the  toll-house  and  other  buildings  erected 
thereon  and  connected  therewith,  was  and  were  at  the  time  of  making 
the  said  rate,  and  now  is  and  are,  <<  paved,  repaired,  and  cleansed,  under 
and  by  virtue  of  the  provisions  of  a  certain  local  act,"  &c.  (the  Putney 
Bridge  Acts,  12  G.  1,  c.  86,  and  2  stat.  1  G.  2,  c.  18).  "And  there- 
fore I,  the  said  Thomas  Paynter,  did  refuse  to  issue  the  warrant  of  dis- 
tress in  the  said  writ  mentioned,  and  cannot  issue  the  said  warrant," 
*c.,  «<  as  by  the  said  writ,"  &c.     "  Thomas  Payntbr." 

Demurrer  and  joinder. 

CVompeon,  for  the  Crown. — The  qiiestion  depends  upon  the  proper 
construction  of  the  Highway  Act  (6  &  6  W.  4,  c.  60).     By  sect;  27  of 
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that  act  a  highway  rate  is  to  be  levied  on  «  all  property  now  liable  to 
be  rated  and  assessed  to  the  relief  of  the  poor/'  It  has  been  decided 
by  this  Court,  in  Kegina  v.  Paynter,  7  Q.  B.  255  (E.  C.  L.  R.  vol.  53), 
that  Putney  Bridge  is  property  liable  to  be  rated  to  the  poor ;  and  that 
decision  was  confirmed  in  the  Exchequer  Chamber  in  Paynter  v.  The 
Queen,  10  Q.  B.  908  (E.  C.  L.  B.  vol.  59) :  but  the  defendant  argues 
that  the  113th  section  of  the  Highway  Act  exempts  this  property  from 
the  highway  rate,  imposed  by  the  27th  section.  Sect.  113  enacts: 
*4.01 1  '^  '^^^^  nothing  in  this  act  contained  shall  apply  *to  any  turnpike 

■^  roads,  except  where  expressly  mentioned,  or  to  any  roads,  bridges, 
carriageways,  cartways,  horseways,  bridleways,  footways,  causeways, 
churchways,  or  pavements,  which  now  are  or  may  hereafter  be  pared, 
repaired,  or  cleansed,  broken  up,  or  diverted,  under  or  by  virtue  of  the 
provisions  of  any  local  or  personal  act  or  acts  of  parliament."  The  in- 
tention of  this  clause  is,  that  the  surveyor  under  the  General  Highway, 
act  shall  not  meddle  with  the  repairs  of  roads  and  ways  which  are  by 
local  acts  to  be  repaired  under  the  superintendence  of  others :  it  was 
not  meant  to  exempt  the  property  which  is  under  such  superintendence 
from  the  liability  to  rates.  The  proprietors  of  Putney  Bridge  are 
occupiers  of  land,  the  profits  of  which  depend  upon  the  tolls  taken  from 
passengers.  They  therefore  are  more  directly  benefited  by  the  good 
state  of  the  roads  than  any  other  occupiers ;  and  yet,  according  to  the 
argument  on  the  other  side,  they  are  to  be  exempted  from  the  highway 
rate,  because  a  bridge  on  their  land  is  repaired  under  a  private  act  of 
parliament :  this  would  be  an  unreasonable  intention ;  and  there  are  no 
words  to  express  it.  [Coleridge,  J. — Sect.  113  says  that  "  Nothing 
in  this  act  contained  shall  apply."  How  do  you  meet  those  words;  you 
argue  that  the  27th  section,  does  apply.]  If  «  nothing  in  this  act"  is  to 
be  construed  as  largely  as  is  required  by  the  argument  on  the  other  side, 
the  bridge  must  remain  subject  to  the  same  rates  as  it  was  subject  to 
before  the  General  Highway  Act ;  but  that  cannot  be :  something  does 
apply  to  it ;  for  it  is  relieved  from  the  old  rates.  It  is  clearly  brought 
within  both  the  words  and  the  spirit  of  the  27th  section ;  for  it  is  pro- 
♦4091  P^^'^y  liable  to  be  rated  for  the  relief  of  the  poor.     *In  Regina  r. 

J  The  Blackfriars  Bridge  Company,  9  A.  &  E.  828  (E.  C.  L  B. 
vol.  36),  LiTTLEDALE,  J.,  explains  what  it  is  that  is  rateable  to  the  poor, 
viz.,  the  land  which  is  occupied,  and,  so  long  as  the  toll  is  taken,  bene- 
ficially occupied.  Sect.  27,  then,  imposes  a  rate  upon  that  land  on 
which  the  toll-house  is  erected,  and  over  which  the  bridgeway  passes.  It 
•s  for  the  defendant  to  make  out  clearly  an  exemption  from  this  imposi- 
tion for  the  public  benefit ;  Richardson  v.  Tubbs,  4  Com.  B.  304  (E.  C. 
L.  R.  vol.  56) :  the  118th  section,  relied  upon  by  him,  docs  not  apply 
to  the  subject-matter  of  the  rate  at  all.  No  one  can  pave,  repair,  cleanse, 
break  up,  or  divert  the  land  by  virtue  of  the  provisions  of  any  local  act : 
the  thing  diverted  is  the  bridgeway  or  other  way^  the  easement  over  the 
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land,  which  affects  the  value  of  the  occupation  of  the  land,  no  doubt, 
and  so  alters  the  amount  of  the  rate,  but  which  is  not  itself  rateable. 
It  is  like  a  ferry,  a  floating  bridge,  as  it  is  sometimes  called,  where  the 
rate  is  in  respect  of  the  occupation  of  the  ferryhouse,  which  derives  its 
rake  from  the  ferry ;  not  in  respect  of  the  ferry  itself.  In  section  118 
the  word  "  bridge"  is  evidently  used  in  the  sense  of  "  bridgeway."  The 
meaniDg  of  the  enactment  is  that  nothing  in  the  act  relating  to  the  re- 
pairing, paving,  &c.,  of  ways  shall  apply  to  ways,  either  on  shore  or 
over  a  river,  repaired,  &o.,  under  the  provisions  of  any  local  act. 

C.  Clarky  for  the  defendant. — The  words  of  sect.  113,  that  ><  nothing 
in  this  act"  shall  apply  to  such  a  bridge  as  this,  in  their  plain  natural 
sense  mean  that  sect.  27  shall  not  in  any  respect  apply  to  such  a  bridge. 
It  is  now  an  established  rule  of  construction,  that  a  statute  is  to  be 
*taken  in  the  literal  sense  of  the  words,  unless  the  contrary  very  t-^aqq 
clearly  appears :  Rex  v.  The  Poor  Law  Commissioners,  in  the  ^ 
matter  of  the  Parish  of  St.  Pancras,  6  A.  &;  E.  1,  7  (E.  C.  L.  R.  vol.  38), 
Green  v.  Wood,  7  Q.  B.  178  (E.  C.  L.  R.  vol.  63).  The  literal  meaning 
of  sect.  113  is  to  give  a  particular  exemption  from  liability  to  the 
general  rate  to  those  who  have  peculiar  burthens  and  liabilities  of  their 
own.  There  are  several  such  exemptions  in  this  act :  sect.  33  relating 
t^  persons  previously  exetnpt  from  rates;  sects.  62,  92,  93,  94,  95, 
relating  to  persons  liable  ratione  tenurse ;  sect.  114  to  the  Universities ; 
sect.  115  to  the  City  of  London.  All  these  are  exempted  from  liability ; 
and  there  is  no  reason  for  putting  a  strain  on  the  words  of  sect.  113,  to 
prevent  them  from  exempting  the  bridge-owners  also. 

Crompton  in  reply. — The  argument  for  the  defendant  confuses  the 
corporeal  property  which  is  to  be  rated  with  the  incorporeal  easement 
on  that  property:  the  word  "bridge"  may  be  used  for  either.  The  inter- 
pretation clause  (sect.  5,  as  to  highways),  and  the  context  both  show  that 
in  the  113th  section  "  bridge"  is  used  in  the  sense  of  bridgeway  or  ease- 
ment. The  33d  section  confirms  this ;  when  the  Legislature  mean  to 
exempt  from  the  rate,  as  they  do  in  that  section,  they  speak  of  the  pro- 
perty subject  to  the  rate:  the  sections  62,  92,  93,  94,  95,  have  no  bearing 
on  the  question  of  rates :  a  highway  was  never  rateable  at  all.  Neither 
is  there  any  analogy  between  this  case  and  the  saving  of  the  privileges  of 
the  Universities  and  the  City  of  London.  Here,  under  the  27th  section, 
a  rate  is  imposed  on  the  freehold,  the  close  called  the  bridge ;  and  the 
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meaning  ♦of  the  113th  section  is,  not  to  prohibit  the  imposition 
of  such  a  rate,  but  to  prevent  interference  with  the  easement ; 
the  bridge  being  spoken  of  in  the  sense  of  a  road  or  way. 

Lord  Denman,  C.  J. — ^By  the  27th  section  all  property  liable  to  be 
rated  to  the  relief  of  the  poor  is  made  rateable  to  the  highway  rate. 
And  the  question  is,  whether  the  113th  section  gives  an  exemption  from 
this  general  liability.  If  the  words  in  sect.  113  had  immediately  followed 
those  in  sect.  27,  there  might  be  s«me  doubt  whether  they  wodd  control 
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it;  but  there  are  many  interveDing  enactments  relating  to  the  repairs 
of  ways ;  and  the  intention  of  the  Legislature  does  not  seem  to  be  to 
exempt  any  property  from  the  rate  imposed  by  the  27th  section,  but  to 
exempt  ways,  bridges,  &c.,  managed  under  the  proyisions  of  local  acts 
from  the  regulations  of  the  general  highway  act,  so  as  to  preserve  the 
powers  conferred  by  the  local  acts. 

Patteson,' J. — I  cannot  make  out  how  the  118th  section  can  be  con- 
strued as  applicable  to  rateability.  Every  one  of  the  things  classed  witb 
bridges  in  that  section  is  of  such  a  nature  that  it  can  in  no  possibilitj 
be  rateable.  I  think  that  the  right  construction  of  the  section  is  that 
which  Mr.  Orompton  put  upon  it  in  the  argument,  that  nothing  in  the 
act  relating  to  paving,  repairing,  &a.,  of  ways  shall  apply  to  those  wajs 
which  are,  or  may  in  future  be,  paved,  repaired,  &c.,  under  the  provisions 
of  local  acts. 

Coleridge,  J. — The  principle  which  I  stated  in  Rex  v.  The  Poor  Law 
♦40*11  Commissioners,  6  A.  &  E.  7  (E.  C.  L.  R.  vol.  88),  that  the  words 
^  *of  a  statute  should  be  literally  interpreted,  is  not  applicable 
here.  The  question  is  whether  sect.  27,  imposing  a  rate  upon  property, 
is  within  the  operation  of  sect.  113 ;  and  I  think  it  is  not.  Nothing  is 
mentioned  in  sect.  113  which  is  the  subject  of  a  rate;  nor  is  there  any* 
thing  in  that  section  that  has  any  reference  to  rateability.  I  think,  there- 
fore, that  full  operation  is  given  to  the  whole  words  of  the  enactment 
by  construing  it  as  applicable  only  to  the  powers  for  regulating  the 
ways.(a)  Judgment  for  the  Crown.(() 

(a)  WioHTMAK,  J.,  had  left  ih«  Court 
(6)  Reported  by  C.  Blftckbum,  Beq. 


The  QUEEN  v.  The  Governor,  Deputy  Governor,  Assistants,  and 
Guardians  of  th6  Poor  of  the  City  of  BRISTOL.     Feb.  12. 

The  Ooremor,  Ac.»  and  guardiani  of  the  poor  of  the  eity  of  Bristol,  which  oontaina  urtnl 
parishes,  were  incorporated  by  statate  for  the  relief  and  management  of  the  poor  of  the  dxj* 
By  Stat  7  W.  4  A  I  Vict  o.  Ixxxvi,  the  corporation  were  empowered  to  levy  and  collect  m 
one  rate  the  sums  respeotiTcIy  requisite  for  the  relief  of  the  poor,  for  the  borough  nte,  for 
paving,  for  payment  of  a  certain  annual  sum  to  the  Bristol  Bock  Company,  and  for  otfatf 
purposes,  such  assessment  to  distinguish  in  several  columns  the  amounts  assessed  on  esc^ 
rate-payer  in  respect  of  each  of  the  said  charges ;  and  the  Governor,  Ac,  were  to  pay  over  to  tfae 
Company,  the  Commissioners  of  paving,  and  the  borough  council,  the  respective  amoontB  psj- 
able  to  Uiose  bodies. 

The  Poor  Law  Commissioners,  under  stat  7  A  8  Yict  c.  101,  s.  82,  made  an  order,  combining  thif 
corporation,  by  the  title  of  '<The  Corporation  of  the  Poor  of  the  City  of  Bristol,"  with  oertaiB 
uniQus  into  a  district  for  the  audit  of  accounts.  The  auditor  appointed  for  the  district  required 
the  Corporation  to  render  an  account  of  all  money$,  maiten,  and  ikingt  eommitttd  to  tktir  ekaryt 
or  rteeivedy  held,  or  expended  dy  them  at  Oovemor,  Ac  The  Corporation  refusing  to  attend 
the  audit,  a  mandamus  issued,  calling  upon  them  to  account  in  the  terms  of  the  aaditor'i 
request  Held,  by  the  Court  of  Queen's  Bench,  and  by  the  Exchequer  Chamber,  affirming  th« 
judgment  of  that  Court, 

That  the  Poor  Law  Commissioners  had  power  to  include  the  eity  of  Bristol  in  a  district  for  tbe 
audit  of  accounts,  as  it  was  a  union  within  stat  7*8*  Viet  o.  101,  s.  82,  and  sect  109  of 
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itat  4  A  5  W.  4,  0.  76 ;  asd  that  the  power  wu  well  exeroised,  in  labf  tanoo,  though  thf 
Corporatioii  of  the  Gorernor,  Ae.,  was  combined  in  the  distrioty  and  not  the  city  itself,  or  the 
parishes  contained  in  it,  and  the  Corporation  itself  was  incorrectly  described.    And 

That  the  request  of  the  auditor,  and  the  mandatory  part  of  the  writ,  were  not  too  large,  ai 
rcquuing  the  Corporation  to  aoeonnt  for  all  moneys  receired  and  expended;  beeause  thd 
auditor  was  entitled  to  know  the  amount  of  all  moneys  raised  and  paid,  in  order  to  ascer- 
tain the  balance  applicable  to  the  relief  of  the  poor. 

SimhU,  also,  that,  under  stat.  4  A  6  W.  4,  o.  70,  s.  108,  ihh  order  of  the  Poor  Law  Commissioneri 
waa  valid  ootil  brought  up  by  certiorari  and  quashed. 

Mandamus.  The  writ  recited  that  the  Governor,  &c.  (as  above),  of 
the  Poor  of  the  City  of  Bristol,  incorporated  by  the  provisions  of  stat. 
i  G.  4,  *c.  xxiv.,(a)  had  under  that  act  and  stats.  1 W.  4,  c.  iv.,(i)  r^AQg 
and  7  W.  4  &  1  Vict.  c.  Ixxzvi.(c)  (all  local  and  personal,  public),  ^ 
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the  collection,  receipt,  application,  ^control,  and  distribution  of  the 
moneys  assessed  for  the  relief  of  the  poor  within  the  ancient  limits 

(a)  "  An  Act  for  tiie  employment^  maintenance,  and  regulation  of  the  poor  of  the  city  of 
firistd;  sad  for  altering  the  mode  of  assessing  the  rates  for  the  relief  of  the  poor,  and  certain 
ntes  sathorixed  to  be  raised  and  levied  within  the  said  city  by  certain  acts  for  improring  tha 
lariwttr  there,  and  for  paring,  pitching,  cleansing,  and  lighting  the  same  city;  and  for  the -re  • 
hit  of  the  ehurehwardens  and  orerseers  from  the  eollectlng  of  such  rates;  and  for  amending 
the  act  for  paring,  pitching,  cleansing,  and  lighting  the  said  city." 

SteL  7  makes  the  mayor  and  aldermen  and  the  senior  churchwardens  of  the  sereral  parishes 
within  the  eity  and  county  of  the  city  for  the  time  being,  with  other  persons  before  mentioned 
in  the  set,  sad  their  successors,  to  be  elected,  Ac,  a  corporation,  under  the  name  stated  in  the 
Uxt  Sect.  2b  rests  certain  property  in  the  corporation.  Sect  29  directs  that  they  shall  provide 
for  the  maintenance  of  the  poor  of  the  city  and  county :  and  subsequent  sections  give  them 
povers  for  that  purpose,  and  provide  for  the  making  and  levying  of  rates  for  the  maintenance 
of  the  poor  and  the  other  purposes  of  that  act:  such  rates,  by  sect  86,  to  be  ordered  and  awarded 
bj  the  justices  of  the  eity  and  county  in  quarter  sessions,  on  certificate  from  the  Oovemor,  Ac, 
V  to  the  amount  required.  By  sect  37,  the  sessions  are  empowered,  on  application  by  the 
•iirectort  of  the  Bristol  Dock  Company,  to  order,  in  like  manner,  a  rate  for  the  purposes  of  ths 
Bristol  Dock  Act»  43  0. 3,  o.  cxl.  (local  and  personal,  public);  and  by  sect  38  they  are  empowered 
to  order,  in  like  manner,  a  rate  for  the  purposes  of  the  paving  and  lighting  act,  40  G.  8,  c  zzvL 
(local  and  personal,  public),  on  application  of  the  Commissioners  under  that  act :  a  duplicate 
of  neh  order,  in  each  instance,  to  be  sent  to  the  Governor,  Ac  By  sect  44,  the  assessments  for 
ti>«  leTeril  purposes  may  be  by  one  or  by  three  rates.  By  sect  40,  the  Governor,  Ac,  are  to 
cuse  the  churchwardens  to  appoint  from  four  to  eight  persons  collectors  of  all  the  rates,  who,  by 
tea  50,  are  to  give  security  to  the  Governor,  Ac.  By  sect  72,  the  collectors,  Ac,  are,  whea 
reqnired,  to  aceoont  for  the  moneys  received  by  them  to  the  Governor,  Ac,  Dock  directors,  and 
Paring  Commissioners,  respectively,  and  pay  over  to  them  respectively  the  sums  found  due 
00  the  bilaace  of  account 

Stat  7  W.  4  A  1  Vict  c  Ixzxvi.,  contains,  in  sects.  10, 12,  IS,  provisions  for  the  making  of 
ntcif  eorresponding  (with  some  alteration)  to  the  enactments  of  stat  3  G.  4,  e.  zziv.,  sects.  35. 
^**  38.  Sect  15  contains  a  similar  provision  for  making  a  borough  rate,  on  application  to  petty 
<«moiie  by  the  Governor,  Ac  (who  are  required  so  to  apply  on  warrant  from  the  town  council). 
for  sect  10,  see  p.  417,  post  Sect  17  directs  the  Governor,  Ac.,  to  pay  over  to  the  Dock  Com- 
J»j,  Commissioners  of  paving,  and  Town  eouncil,  respectively,  the  amount  of  rate  due  to  each. 
(There  are  also  provisions  as  to  a  compensation  rate,  which  it  is  unnecessary  to  state.)  Sect  2B 
nsets  that  the  Governor,  Ac,  shall,  in  Aprih  in  every  year,  make  out  a  true  aceount  of  their 
receipts  and  payments,  ending  on  25th  Maroh  then  nezt  preceding,  as  well  for  the  purposes  of 
'tsL  3  G.  4,  c  zziv.,  and  the  present  act,  as  on  account  of  the  Dock  Company,  the  Paving  Com- 
miiiioners,  and  the  Borough  and  Compensation  rates,  and  of  the  amount  paid  by  them  respect- 
irtij  on  all  or  any  of  such  accounts ;  and  that,  if  any  sum  eolleoted  or  received  on  any  of  such 
icconots  should  remain  in  their  hands,  it  be  applied  to  the  purposes  of  stat  3  G.  4,  c  zziv, 
Si'ct  34  contains  a  provision  as  to  lunatics :  see  p.  417,  post 

(M  "An  Act  to  alter,  amend,  and  enlarge-^the  powers  of  an  act  passed,"  Ac  (8  G.  4,  c  z.), 
"for  regulftUag  the  poor  of  the  eity  of  Bristol,  and  for  other  purposes  eonneeted  therewith." 

(c)  "  An  Act  for  the  better  assessing  and  oolleoting  certain  parochial  and  other  rates  within 
the  dtj  and  county  of  BristoL" 

z2 
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of  the  same  city  of  Bristol  and  county  of  the  same  city,  and  of  the 
several  parishes  and  places  comprised  within  the  said  ancient  limits,  as 
mentioned  in  the  said  several  acts  of  parliament ;  and  that,  after  tho 
passing  of  stats.  4  &;  5  W.  4,  c.  76,  and  7  &  8  Vict.  c.  101,  the  Poor  Law 
Commissioners,  by  a  certain  order  under  their  hands,  &c.,  duly  made  oq 
19th  July,  1845,  did  combine  the  following  unions,  viz.  the  Axbridge, 
&c.,  unions,  together  with  the  said  corporation,  by  the  name  of  the  («Cor- 
ppration  of  the  poor  of  the  city  of  Bristol/'  and  the  several  parishes 
and  places  comprised  in  the  said  corporation,  into  a  district  for  the  audit 
of  accounts,  to  be  termed  <cThe  Somersetshire  and  Wiltshire  Aodlt 
District ;"  and  did  order  and  ^direct  that  one  person  should  be 
appointed  as  the  auditor  of  the  said  district,  &c. ;  and  that  the 
said  auditor  should  twice  in  every  year,  that  is  to  say,  as  soon  as  might 
be  after  25th  March,  and  29th  September,  examine,  audit,  and  allow  or 
disallow  the  accounts  of  the  several  unions,  and  also  of  the  said  incor- 
poration, thereinbefore  combined,  and  of  the  several  parishes  comprised 
in  the  said  unions  and  incorporations,  according  to  the  laws  in  force  for 
the  time  being  for  the  administration  of  the  relief  of  the  poor.    The  writ 
then  averred  that  a  copy  of  the  order  was  duly  sent  to  one  of  the  then 
Secretaries  of  state,  and  printed  copies,  sealed,  &;c.,  to  the  deputy 
governor  of  the  said  corporation,  the  clerks  of  the  unions,  and  the 
churchwardens  and  overseers,  jtc.,  and  that,  after  a  proper  lapse  of 
time  (stat  4  &  5  W.  4,  c.  76,  ss.  16, 18,  20),  viz.  on  27th  October,  1845, 
Alfred  Whitaker,  of,  &c.,  was  duly  elected  and  appointed  auditor  of  the 
said  district  by  the  Governor  and  Deputy  governor  of  the  said  incorpo- 
ration, and  other  persons  authorized  by  the  statute  in  that  behalf,  which 
appointment  Whitaker  accepted,  &c. :  that  Whitaker,  afterwards,  to  wit, 
&c.,  gave  due  notice  to  the  Governor.  &c.,  that  he  should  attend  to  audit 
the  said  accounts  on  the  24th  September;  that  he  did  so  attend,  and 
required  the  Governor,  &c«,  to  render  to  him  as  such  auditor  a  full  and 
distinct  account  in  writing  of  all  moneys,  matters  and  things  committed  to 
their  charge,  or  received,  held,  or  expended  by  them  as  such  GoverDor, 
&c.,  for  the  half  year  ending  the  25th  March.  1846  ;  and  that  the  said  Go- 
vernor, &c.,  refused  to  render  any  such  account.     The  writ  then  com- 
manded the  Governor,  &c.,  forthwith  to  make  and  render  to  the  said  au- 
*40Q1  ^^^^  ^  ^^^^  ^^^  *distinct  account.  &c.,  for  the  half  year  ending,  4c. 
-^  (as  above),  and  to  do  every  act  necessary  to  be  done  by  them,  4c., 
in  and  for  the  making  and  rendering  such  account,  according  to  the 
provisions  of  the  several  statutes  in  that  behalf,  and  the  said  order  of 
the  Poor  Law  Commissioners  f  or  to  show  cause,  &c. 

The  return  certified  that  the  city  and  county  of  Bristol  comprised 
within  the  ancient  limits  thereof  nineteen  parishes,  &c.,  and  no  other 
(naming  them) ;  and  that  the  said  limits  continued  until  the  passing  of 
the  statute  5  &  6  W.  4,  c.  76 ;  by  which  act  several  other  parishes,  4c^ 
respectively  in  the  counties  of  Gloucester  and  Somerset  (naming  the 
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parishes),  were  added  to  and  included  within  the  metes  and  bounds,  and 
DOW  form  part,  of  the  said  city  and  county  of  Bristol ;  that  the  Go- 
Temor,  &c.,  of  the  poor  of  Bristol,  ever  since  stat.  7  W.  4  &  1  Vict.  c. 
Ixxxvi.,  had  not  only  lodged,  taken  care  of,  provided  for,  and  maintained 
the  poor  of  the  said  several  parishes,  &c.,  within  the  said  ancient  limits 
of  the  said  city,  but  had  also  lodged,  &c.,  the  lunatics,  pauper  as  well  as 
criminal,  of  all  the  said  several  parishes,  &c.,  within  the  said  modern 
limits  thereof:  That  the  said  poor  and  lunatics  had  been  by  them  lodged 
as  aforesaid  in  the  same  hospital  or  workhouse,  and  had  by  them  been 
taken  care  of,  provided  for,  and  maintained  at  a  joint  expense,  and 
that  no  account  had  ever  been  kept  of,  or  as  to  the  expense  of  the 
said  poor  separate  from  the  expenses  of  the  said  lunatics ;   but  that 
the  expenses  and  accounts  of  the  said  poor  and  lunatics  had  always 
been  blended  together,  and  were  not  distinguishable  the   one  from 
the  other.     That,  ever  since  the  said  stat.  7  W.  4  &  1  Vict.  c.  Ixxxvi., 
*they  had,  according  to  the  provisions  of  that  act,  had  the  assess- 
ing, raising  and  levying  of,  and,  in  fact,  had  assessed,  raised,  and 
levied,  the  annual  sum  of  24002.  for  the  purposes  of  an  act  passed  in  43 
6.  3  (c.  cxL),  for  improving  and  rendering  more  commodious  the  port 
and  harbour  of  Bristol ;  and  also  the  sum  annhally  necessary  for  the 
purposes  of  an  act  passed  in  46  G.  8  (c:  xxvi.),  for  amending,  &c.,  the 
powers  of  several  acts  passed  for  paving,  &c.,  and  lighting,  the  city  of 
Bristol  and  liberties  thereof;  and  also  all  borough  rates  made  or  ordered 
by  the  council  of  the  said  city  and  county,  after  the  21st  December, 
1837,  so  far  as  the  same  relate  to  the  said  ancient  limits  of  the  said  city 
and  county.     That  they  are  not,  nor  ever  were,  an  union  or  unions,  or 
a  number  of  parishes  united  for  any  purpose  whatsoever,  under  the  pro- 
visions of  stat.  4  &;  5  W.  4,  c.  76,  or  incorporated  under  stat.  22  G.  3, 
c.  83,  or  incorporated  for  the  relief  or  maintenance  of  the  poor  under 
any  local  act ;  nor  are  nor  ever  were  they  in  any  parish,  or  parishes,  &c., 
or  district  of  a  place,  or  districts  of  a  place,  maintaining  its  or  their 
own  poor,  whether  parochial  or  extraparochial.     That  the  Poor  Law 
Commissioners  did  not,  as  alleged  in  the  writ,  combine  the  said  unions 
together  with  the  said  Governor,  &c.,  and  the  parishes,  &c.,  comprised  in 
their  incorporation,   into   such   district  as   in   the  writ  is  mentioned; 
bnt  the  order  of  the  Poor  Law  Commissioners  was,  &c. ;  setting  out  the 
order  in  terms.    The  following  parts  alone  are  material. 

Article  1.  The  Commissioners  combined  "the  following  Unions" 
(naming  them),  « together  with  the  Corporation  of  the  poor  of  the  city 
of  Bristol,  into  a  district  for  the  audit  of  accounts,  to  be  termed,"  &c., 
*and  directed  that  one  person  should  be  appointed  as  the  auditor  r^A^. 
of  the  'said  district.  '- 

Article  12.  «  The  auditor  shall  twice  in  every  year,  that  is  to  say  as 
Boon  as  may  be  after  the  25th  day  of  March  and  the  29th  day  of  Sep- 
tember, examine,  audit,  and  allow  or  disallow  the  accounts  of  the  several 
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Unions,  and  also  the  said  Incorporation  hereinbefore  combined,  and  of  the 
several  parishes  comprised  in  the  said  Unions  and  Incorporation,  accord- 
ing to  the  laws  in  force  for  the  time  being  for  the  administration  of  the 
relief  of  the  poor."  ' 

Demm-rer  and  joinder. 

The  case  was  argued  in  this  vacation,(a)  by  Tamlinson  for  the  Grown^ 
and  Unihank  for  the  defendants.  The  arguments  are  omitted,  beiog 
substantially  the  same  as  those  in  the  Court  of  Exchequer  Chamber, 
post,  pp.  414  to  423.  Our,  adv.  vuli. 

Lord  Denmak,  C.  J.,  in  this  vacation  (February  24th),  delivered 
judgment. 

The  questions  in  this  case  are,  first,  whether  the  Poor  Law  Commis- 
sioners had  power  to  include  Bristol  in  a  district  for  auditing  accounts 
under  the  provisions  of  stat.  7  &  8  Vict.  c.  101.  Secondly,  whether, 
if  they  have  that  power,  it  has  been  duly  exercised. 

As  to  the  first  question,  stat.  7  &  8  Vict.  c.  101,  s.  82,  authorizes  the 
Commissioners  to  combine  the  parishes  and  unions  into  districts  for  the 
auditing  of  .accounts.     The  109th  section  of  stat.  4  &  5  W.  4,  c.  76, 
*4151  *^^^^^  ^^  incorporated  into  stat.  7  &  8  Vict.  c.  101,(J)  provides 
^  that  the  word  «  parish"  shall  include  every  city  maintaining  its 
own  poor,  and  the  word  <<  Union"  shall  include  any  number  of  parishes 
incorporated  for  the  relief  or  maintenance  of  the  poor  under  any  local 
act.     We  find  that  by  a  local  act,  3  G.  4,  c.  xxiv.,  a  corporation  is  con- 
stituted for  the  relief  and  maintenance  of  the  poor  of  the  different 
parishes  in  the  city  of  Bristol  out  of  a  common  joint  fund.    We  cannot 
therefore  doubt  that  Bristol  is  both  a  city  maintaining  its  own  poor,  and 
so  a  «  parish"  within  the  interpretation  clause  alluded  to,  sect.  109  of 
stat.  4  &  5  W.  4,  c.  76,  and  also  consists  of  a  number  of  parishes  incor- 
porated for  the  relief  and  maintenance  of  the  poor,  and  so  is  an  <c  Union" 
within  the  same  clause.     It  is  true  that  the  local  act  does  not  totidem 
verbis  unite  the  parishes,  nor  incorporate  them ;  but  it  does  incorporate 
a  body  of  persons  to  administer  the  relief  and  maintenance  of  the  poor 
out  of  a  joint  fund ;  and  that  is  precisely  the  same  thing.     It  is  true, 
also,  that  the  same  local  act  gives  the  corporation  so  constituted  various 
other  powers,  and  the  collection  and  in  part  administration  of  various 
other  funds ;  but  we  have  already  decided,  in  Begina  v.  Governors  of 
St.  Andrew's,  6  Q.  B.  7  (E.  C.  L.  R.  vol.  61),  that  this  circumsUnce 
does  not  take  away  the  power  of  the  Commissioners  to  appoint  an  auditor 
as  the  law  then  stood ;  much  less  does  it  affect  their  power  under  stat. 
7  &  8  Vict.  c.  101,  passed  since  that  decision.     We  think,  therefore, 
that  the  Commissioners  had  power  to  include  Bristol  in  the  district  for 
auditing  accounts. 

(a)  February  lOth,  when  the  argument  for  the  Crown  was  partly  heard,  before  Lord  Bssxi' 
C.  J.,  Patteson  and  Wiobtmak,  Jb.  ;  and  ISth,  before  the  same  Judges,  and  Colbbidsx,  J. 
(6)  Stot  7  A  8  Vict  e.  101,  s.  74. 
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♦Secondly,  we  think  that  that  power  has  been  duly  exercised.  ^^  i  -  « 
The  order,  indeed,  combines  in  terms  various  unions  named  in  it,  ^ 
—and  ««the  Corporation  of  the  Poor  of  the  City  of  Bristol,"  instead 
of  using  the  words  "  the  City  of  Bristol,"  or  "  the  Union  of  the  City 
of  Bristol,"  or  <<the  incorporated  parishes  of  the  City  of  Bristol." 
But  there  is  no  magic  in  words ;  and  the  meaning  of  the  order  is  abun- 
dantly clear.  It  was  further  objected  that  the  order  was  too  large  in  its 
terms,  and  the  writ  of  mandamus  also ;  for,  by  the  use  of  the  terms 
^The  Corporation  of  the  Poor  of  the  City  of  Bristol,"  they  are  made 
part  of  the  district  for  auditing  accounts,  not  only  in  respect  of  the 
relief  and  maintenance  of  the  poor,  but  in  respect  of  every  other  duty 
which  is  cast  npdS  them  by  the  local  act.  It  may  be  observed  that  the 
title  «*  The  Corporation  of  the  Poor  of  the  City  of  Bristol"  is  not  the 
title  of  incorporation  given  in  the  act,  which  is  <«  The  Governor,  Deputy 
Governor,  Assistants,  and  Guardians  of  the  Poor  of  the  City  of  Bristol;" 
but,  if  it  were  the  title,  still  the  order  plainly  shows  that  they  are  com- 
bined with  the  other  unions  only  in  respect  of  the  relief  and  mainte- 
nance of  the  poor ;  and  the  power  of  the  auditor  to  audit  and  allow  or 
disallow  items  of  account  is  limited  in  the  same  way  by  stat.  7  &  8  Vict, 
c.  101,  sect.  82.  The  writ  of  mandamus  directs  the  production  of  all 
accoants :  and  that  is  right ;  for  all  must  be  produced,  and  all  moneys 
received  must  be  accounted  for :  but  the  audit  as  to  allowing  or  disal- 
lowing items  must  be  limited  as  above  stated. 

We  decide  this  case  on  the  merits :  but  we  wish  it  to  be  clearly  under- 
stood that  we  do  not  thereby  intend  to  *lay  down  that  it  is  open  r^A-iA 
to  any  persons  to  disobey  or  to  dispute  the  validity  of  an  order  ^ 
of  the  Poor  Law  Commissioners  otherwise  than  by  writ  of  certiorari 
under  the  105th  section  of  stat.  4  &  5  W.  4,  c.  76,  as  a  general  rule, 
whether  there  may  or  not  be  exceptions  in  case  of  any  manifest  want 
of  jurisdiction.  Our  judgment  must  be  for  the  prosecutors  of  this  writ 
of  mandamus.  Judgment  for  the  Crown.(a) 

(a)  Reported  by  H.  DarU on,  Saq. 


m  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Queen's  Bench.) 

The  Governor,  &c.,  of  the  Poor  of  the  City  of  BKISTOL,  v.  The 
QUEEN.    [JfeJ.  6, 1850.] 

For  marginal  note,  fee  p.  405,  ante. 

Errok  was  brought  on  the  above  judgment. 

The  writ  of  error  was  argued  in  Hilary  vacation,  1850.(a) 

(o)  Mnnday,  February  4th«    Before  Mauls,  Gresbwbli^  Wiluaxb,  and  Talfovbd,  Ji.,  and 
Parks,  Alosbsos,  and  Rolfs,  Bb. 

VOL.  xni.— 82 
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Growder  (with  whom  was  Unthank)  for  the  plaintiffs  in  error. — ^First, 
the  Poor  Law  Commissionetrs  had  no  power  to  combine  the  corporation 
of  the  poor  of  the  city  of  Bristol  with  other  unions,  as  is  done  by  this 
order.  Secondly,  assuming  that  they  had  such  a  power,  the  order  they 
have  made  for  the  purpose,  and  the  writ  of  mandamus  for  enforcing  that 
order,  are  respectively  bad,  as  going  beyond  the  statutory  power. 
♦4.1  ^1  *^irst,  as  to  the  second  proposition.  By  stat.  4  &  5  W.  4,  c. 
-^  76,  8.  46,  the  Poor  Law  Commissioners  may,  by  their  order, 
<<  direct  the  overseers  or  guardians  of  any  parish  or  union,  or  of  so  many 
parishes  or  unions  as"  they  «  may  in  such  order  specify  and  declare  to 
be  united  for  the  purpose  only  of  appointing  and  paying  officers,  to 
appoint  such  paid  officers,"  for,  amongst  other  purposes,  <'the  examb- 
ing,  and  auditing,  allowing  or  disallowing  of  accounts  in  such  parish  or 
union,  or  united  parishes,  and  otherwise  carrying*'  that  act  into  execu- 
tion. By  Stat.  7  &  8  Vict.  c.  101,  s.  82,  the  Commissioners  are  empow- 
ered, in  more  express  language,  <<  from  time  to  time,  by  order  under 
their  hands  and  seal,  to  combine  the  parishes  and  unions,  in  England  and 
Wales  into  districts  for  the  audit  of  accounts,"  and  ^<add  any  parish  or 
union  to  any  such  district,  or  separate  any  parish  or  union  therefrom ;" 
<«  and  every  auditor  appointed  for  such  a  district  shall  have  full  powers 
to  examine,  audit,  allow,  or  disallow  of  accounts,  and  of  items  therein, 
relating  to  moneys  assessed  for  and  applicable  to  the  relief  of  the  poor 
of  all  parishes  and  unions  within  his  district,  and  to  all  other  money 
applicable  to  such  relief."  The  Commissioners,  then,  have  no  power  to 
direct  the  audit  of  any  other  accounts ;  but  by  this  order,  art.  12,  they 
direct  the  auditor  to  «  examine,  audit,  and  allow,  or  disallow  the  ac- 
counts of  the  several  unions,  and  also  the  said  incorporation :"  this  is 
a  general  power  to  audit  all  the  accounts  of  the  incorporation ;  that  is 
to  say,  whilst  the  statute  confines  the  audit  to  matters  relating  to  the 
relief  of  the  poor,  the  order  directs  an  audit  of  accounts  relating  to 
dock  rates,  borough  rates,  paving  rates,  and  any  *other  rates  that 
may  be  laid  under  the  corporate  powers.  It  will  be  argued  that 
the  concluding  words  of  art.  12,  <<  according  to  the  laws  in  force  for 
the  time  being  for  the  administration  of  the  relief  of  the  poor,"  have 
a  restraining  effect ;  but  those  words  refer  only  to  the  general  powers 
with  which  the  Commissioners  for  the  time  being  are  invested  for  the 
formation  of  such  unions :  and  the  mandatory  part  of  the  writ  contains 
no  such  words  of  restriction,  but  applies  to  <<  all  moneys,  matters,  and 
things  committed  to  your  charge,  or  received,  held,  or  expended  by  you 
as  such  Governor,"  &c.  The  judgment  below  proceeded  on  the  autho- 
rity of  Regina  v.  Governors  of  St.  Andrew's,  6  Q.  B.  78  (E.  C.  L.  R. 
vol.  51).  That  decision  was  prior  to  stat.  7  &  8  Vict.  c.  101,  and  is 
both  questionable  and  distinguishable.  The  writ  itself  w^as  limited  to 
moneys  assessed  for  the  relief  of  the  poor;  but  the  decision  wns  broader; 
and,  a  poor  rate  having  been  levied  out  of  which  moneys  were  expended 
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for  watching,  police,  ftc,  it  was  held  that,  by  stat.  4  &  5  W.  4,  c.  76, 
RS.  46,  47,  the  defendants  were  accountable  to  the  auditor,  not  only  for 
80  much  as  was  raised  for  and  applied  to  the  poor,  but  for  the  whole 
amount  raised  by  the  poor  rate :  the  case,  however,  turned  upon  the  rate 
being  a  poor  rate,  and  the  application  of  the  moneys  a  distribution  of 
the  poor  rate.  Here  the  rate  is  not  a  poor  rate :  the  maintenance  of 
the  poor  is  only  ope  of  the  purposes  to  which  it  is  applicable :  the 
balance  on  audit  is  applicable,  not  exclusively  to  the  poor,  but  to  the 
purposes  of  the  local  act  generally :  the  surplus  on  each  head  of  levy 
id  to  go  to  a  separate  fund;  stat  7  W*  4  ft  1  Vict.  *c.  Ixzzvi.  s.  r^A-ti 
23.  Under  the  former  local  act,  8  G.  4,  L  xxiv.  s.  44,  there  '- 
might  either  be  one  rate  for  all  the  purposes,  or  three  several  distinct 
rates :  the  distinctness  under  that  act  is  further  shown  by  ss.  85,  87, 
and  88.  By  the  present  act,  7  W«  4  &  1  Vict.  c.  Izxxvi.  s.  16,  «  each 
and  every  assessment  to  be  made  under  the  authority  of  this  act  within 
the  ancient  limits  of  the  said  city  and  county,  shall  be  so  made  as  to 
comprise  therein  and  to  provide  for  the  levying  and  raising,  in  addition 
to  the  moneys  authorized  to  be  raised  for  the  maintenance  of  the  poor 
and  the  purposes  of  the  first  recited  act"  (8  G.  4,  c.  xxiv.),  one  moiety 
of  each  amount  authorized  to  be  raised  <<  on  behalf  of  the  said  Bristol 
Dock  Company,  the  Commissioners  of  Paving  and  the  said  compensa- 
tion rate,"  and  also  the  whole  amount  requisite  «to  provide  for  the 
payment  of  such  proportion  of  the  next  immediate  borough  rate"  «« as 
shall  be  apportioned  to  the  several  parishes  and  precincts  within  the  said 
ancient  limits  of  the  said  city ;  and  such  assessment  shall  distinguish 
the  respective  rates  in  the  pound  in  several  columns,  or  the  amounts 
respectively  assessed  on  each  rate-payer  in  respect  of  each  of  the  said 
several  charges  aforesaid.''  By  sect.  84,  after  reciting  the  various  gene- 
ral acts  for  the  care  and  maintenance  of  pauper  and  criminal  lunatics, 
it  is  enacted  that  all  and  every  the  powers,  &c.,  in  stat.  9  G.  4,  c.  40, 
the  general  act  then  in  force  for  those  purposes,  shall  extend  <<  to  the 
said  city  and  county,  and  the  several  parishes,"  ftc,  «<  within  the  present 
Umits  thereof,  as  if  the  said  city  and  county  had  been  expressly  named 
and  included  in  the  said  act,  and  had  then  included  all  the  said  parishes," 
fcc,  now  forming  part  of  the  said  city  and  county ;  -and  the  workhouse 
*of  the  said  Corporation  of  the  poor  is  to  be  ti  lunatic  asylum  for  rutA^a 
the  said  city  and  county.  Is  the  audit  as  to  these  charges  to  be  ^ 
confined  to  the  ancient  limits,  or  is  the  auditor  to  call  for  accounts  of 
pauper,  and  also  of  criminal,  lunatics,  within  the  new  limits  ?  [Aldbr- 
SON,  B. — ^Now  that  the  money  for  all  the  purposes  is  collected  in  one 
sum,  how  is  the  auditor  to  know  what  is  applicable  to  the  poor  without 
seeing  the  whole  amount  ?]  By  sect.  17,  within  six  calendar  months 
after  the  allowance  of  any  rate  under  the  act,  the  said  Corporation  are 
to  pay  over  to  the  Dock  Company,  the  Commissioners  of  paving,  and 
the  Town  council  respectively,  the  respective  amounts  payable  to  such 
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bodies  respectively,  without  any  deduction  except  certain  poundage,  and 
are  to  apply  the  amount  authorized  to  be  raised  for  compensation  rate, 
&c.,  and  are  to  render  monthly  <«  statements  of  the  total  amounts  which 
shall  have  been  received  by  the  collectors  on  account  of  the  said  rates 
respectively ;"  and  may  retain  a  specified  portion  of  each  for  a  limited 
time.  [Alderson,  B. — Suppose  a  rate-payer  pays  only  half  the  sum 
assessed  on  him ;  under  what  rate  is  the  residue  to  be  levied  by  distress?] 
The  rate  is  not  levied  as  so  many  distinct  rates ;  it  is  as  much  a  dock 
rate  and  paving  rate  as  a  poor  rate :  but  it  is  neither ;  it  is  a  combined  ^ 
rate.  On  comparing  stat.  3  G.  4,  c.  zziv.  ss.  42,  48,  44  (as  to  survey 
nnd  assessment  for  the  purposes  of  that  act),  with  stat.  7  W.  4  &  1 
Vict.  c.  Ixxxvi.  ss.  8,  25,  28,  as  to  the  assessment  of  borough  rates  upon 
the  city  and  upon  the  added  parishes,(a)  it  will  be  seen  that  there  is  one 
♦J.1  Q1  J^^^^  ^^^^  ^^  ^^®  ancient  city  of  Bristol :  the  Gloucestershire 
^  ^parishes  are  added  for  municipal  purposes  only,  and  are  there- 
fore assessed  only  to  the  borough  rate ;  but  that  is  applicable  to  criminal 
lunatics. 

The  first  point  depends  on  stat.  7  &  8  Vict.  c.  101,  s.  32,  coupled  with 
the  interpretation  clause,  sect.  109,  of  stat.  4  &  5  W.  4,  c.  76.  The 
Court  below  have  held  this  incorporation  to  be  both  a  parish  and  a  union: 
it  cannot  be  both ;  in  fact  it  is  neither :  it  is  not,  within  the  terms  of  the 
latter  section,  a  "  parish,  city,  borough,  town,  township,  liberty,  pre- 
cinct, vill,  village,  hamlet,  tithing,  chapelry,  or  any  other  place,  or 
division  or  district  of  a  place,  maintaining  its  own  poor,"  terms  all 
referring  to  locality  or  extent  of  space :  neither  is  it  <«  any  number  of 
parishes  united  for  any  purpose  whatever,  under  the  provisions  of  this 
act,  or  incorporated  under"  stat.  22  G.  3,  c.  83  (Gilbert's  Act),  "  or 
incorporated  for  the  relief  or  maintenance  of  the  poor  under  any  local 
act :"  the  relief  or  maintenance  of  the  poor  is  not  the  purpose  of  the 
incorporation :  and  it  is  not  the  parishes  that  are  incorporated,  but  cer- 
tain individuals.  Under  Gilbert's  Act  the  parishes  are  united,  and  the 
visitors  and  guardians  are  incorporated,  whether  they  be  appointed  by 
united  parishes,  or  by  a  single  parish  adopting  the  provisions  of  the 
act.(i)  Here,  the  parishes  are  not  united ;  for  the  maintenance  of  the 
poor  is  still  confined  to  the  old  district ;  there  is  only  an  incorporation 
of  the  individuals. 

TomliiMon^  contrcl. — ^First,  as  to  the  powers  of  the  Poor  Law  Commis- 
sioners. The  power  to  unite  parishes  and  unions  into  one  district  for  a 
♦4201  ^^™™^^  9,\x&\i  was  *complete  under  stat.  4  &  5  W.  4,  c.  76,  ss.  15, 
^  46,  47.  Stat.  7  &  8  Vict.  c.  101,  s.  32,  is  only  more  specific: 
the  word  combined^  there,  is  equivalent  to  the  word  united  in  the  former 
statute,  8.  46,  that  is,  joined  in  voting  and  paying  the  salary ;  this  is 
clear  from  the  first  proviso  in  s.  87  of  the  later  act,  which  speaks  of 

(a)  It  has  not  been  thought  necessary  to  set  out  these  clauses. 
(6)  Bee  stat  22  G.  3,  c  83,  ss.  4, 11,  21. 
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anions  and  parishes  which  had  been  then  already  «  combined"  by  the 
Commissioners.  The  parties  to  rote  here  are  the  Governor  and  deputy 
gOTemor,  as  appears  by  stat.  7  &  8  Vict.  c.  101,  ss.  82,  64,  and  the 
interpretation  of  the  word  guardian  by  stat.  4  &  5  W.  4,  c.  76,  s.  109. 
Then  what  have  the  Commissioners  done  in  the  present  instance  ?  The 
articles  of  their  order  show  that  they  have  executed  their  powers,  and 
nothing  more.  The  description  of  the  incorporation  may  be^untechnical, 
though  it  uses  the  name  which  is  used  many  times  in  stat.  7  W.  4  &  1 
Vict.  c.  Izzxvi. ;  but  the  word  <<  corporation"  is  not  necessarily  to  be 
taken  in  a  technical  legal  sense ;  here  it  means  an  association  of  districts 
for  the  relief  of  the  poor  so  as  to  have  some  common  account.  Under 
stat  22  G.  3,  c.  83,  the  visitors  and  guardians  are  incorporated  by  a 
certain  title  as  individuals,  and  the  dbtrict  has  nothing  in  common  but 
a  workhouse ;  nevertheless,  in  the  case  of  the  Allstonefield  incorpora 
tion,(a)  it  was  held  that  the  Commissioners  might,  under  stat.  4  &  5  W. 
4,  c.  76,  8.  46,  direct  the  appointment  of  an  auditor  for  a  Gilbert's 
union :  it  follows  that  to  constitute  a  union  under  these  enactments  there 
need  not  be  an  association  for  all  purposes.  Here,  however,  all  powers 
are  ♦vested  in  the  Corporation,  even  that.of  appointing  collectors  r^Ao^ 
of  poor  rates ;  there  is  only  one  rate ;  and  the  powers  of  the  cor-  ^ 
poration  extend  over  the  whole  district  for  the  relief  of  the  poor.  This 
is  a  union  of  parishes  under  a  local  act :  unions  for  audit  are  not  unions 
of  lands  :  the  only  three  purposes  for  which  audit  districts  are  formed 
are  voting,  paying,  and  auditing.  [Aldbbson,  B. — If  the  incorporation 
did  not  include  the  parishes,  the  audit  might  be  eluded :  the  collectors 
might  return  that  they  had  paid  the  amounts  collected  to  the  Corpo- 
ration; there  must  be  some  means  of  calling  the  governing  body  to 
accoant.] 

Secondly,  the  order  is  correct :  it  does  not  claim  to  look  farther  into 
the  other  purposes  than  is  necessary  to  ascertain  what  funds  are  appli- 
cable to  the  relief  of  the  poor ;  the  auditor  will  deduct  the  payments  on 
the  other  accounts,  and  will  then  deal  with  the  balance:  if  the  accounts, 
are  kept  so  completely  separate  that  the  auditor  need  not  see  the  other 
accounts,  the  Commissioners  do  not  require  that  they  shall  be  shown  to 
him.  [Maule,  J. — The  writ  goes  farther,  and  requires  them  to  account 
fdr  the  whole.]  That  argument  was  strongly  pressed  in  Regina  i^. 
Governors  of  St.  Andrew's,  6  Q.  B.  78  (E.  0.  L.  R.  vol.  51);  but  the 
Court,  dwelling  on  s.  47,  said  that  the  governors  must  account  for  the 
whole.  Here  also  the  maintenance  of  the  poor  is  the  dominant  object ; 
and  all  difficulty  is  removed  by  stat.  7  W.  4  &  1  Vict.  Ixxxvi.,  under 
.  which  there  is  only  one  rate,  with  fixed  charges  for  the  docks,  paving, 
and  other  charg'es,  such  as  compensation  rates  and  borough  "^rates,  r^j^oo 
ander  stat.  7  W.  4  &  1  Vict.  c.  Ixxxvi.,  s.  23,  that  are  paid  out  *- 
of  the  poor  rate.   The  powers  of  the  auditor  will  operate  on  the  balance; 

(a)  lUginft  •   Poor  Law  CommiMionen,  11  A.  A  B.  668  (B.  C.  L.  R.  toI.  80). 

Y 
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if  there  be  no  such  powers,  the  incorporation  will  be  altogether  exempt 
from  audit  under  the  statutes  :  but  it  cannot  be  said  that  this  balance 
80,  obtained  is  not  a  rate,  levy,  or  contribution  raised,  levied,  collected, 
or  disbursed  for  the  relief  of  the  poor,  within  the  meaning  given  to 
^^poor  rate"  in  stat.  4  &  6  W.  4,  c.  76,  s.  109. 

Even  assuming  the  proceedings  to  have  been  defective,  a  certiorari 
should  ha ve^ been  sued  out;  the  defendants  cannot  on  this  mandamus 
take  advantage  of  the  alleged  defects ;  stat.  4  &  5  W.  4,  c.  76,  ss.  42, 
95,  98,  105,  108 :  stat.  12  k  18  Vict.  c.  13,  ss.  8,  9,  18.(a) 

Unthank  (in  the  absence  of  Orowder)^  in  reply. — The  record  shows 
that  these  proceedings  are  under  stat.  7  &  8  Vict.  c.  101 ;  they  cannot, 
then,  be  supported  on  the  general  act  alone.  The^oHer  should  have 
required  an  account  of  money  applicable  to  the  relief  of  the  poor  within 
the  limits :  that  could  not  have  been  evaded ;  for  in  obeying  such  a  writ 
the  Corporation  must  have  shown  what  sum  was  so  applicable.  But 
according  to  the  present  form  the  auditor  may  disallow  dock  rates ;  for 
whatever  is  to  be  accounted  for  he  may  disallow.  [Alderson,  B. — As 
regards  such  charges  he  can  only  see  that  they  have  been  paid.]  The 
Corporation  has  two  districts,  one  more  extensive  than  the  other :  the 
♦42S1  *™*^i°^^»^^®  ^f  ^^^  V^^  affects  the  smaller  district  only ;  but 
•^  the  mandamus  relates  to  the  whole.  Our,  adv.  vuU. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. — In  this  case 
three  objections  have  been  taken.  First:  that  the  Poor  Law  Commis- 
sioners, under  stat.  7  &  8  Vict.  c.  101,  s.  82,  which  authorizes  them  <»  to 
combine**  parishes  <<  into  districts  for  the  audit  of  accounts"  (that  is,  to 
appoint  what  parishes  and  unions  shall  have  their  accounts  audited  and 
pay  towards  the  salary  of  the  auditor ;  for  that  is  the  meaning  of  <«  com- 
bine"), had  no  power  to  combine  this  Corporation  as  they  have  done, 
because  it  is  not  a  corporation  for  the  management  of  the  poor  only, 
but  for  other  purposes  also.  Secondly :  that,  if  they  had  this  power, 
their  order  is  informal  and  invalid.  Thirdly :  that,  at  all  events,  the 
request  by  the  auditor  to  account,  and  the  mandamus  also,  requires  more 
than  the  Corporation  were  bound  to  do,  and,  consequently,  cannot  be 
supported. 

We  are  of  opinion  that  no  one  of  these  objections  is  well  founded. 

The  first  objection  depends  on  stat.  7  &  8  Vict.  c.  101,  s.  32 ;  but,  to 
ascertain  the  meaning  of  the  words  <<  parish*'  and  (<  union"  there  used, 
it  is  necessary  to  refer  to  sect.  109  of  stat.  4  &  5  W.  4,  c.  76.  This 
interpretation  clause  says  <<  the  word  « parish*  shall  be  construed  to  in- 
clude any  parish,  city,  borough,  town,  township,  liberty,  precinct,  vill, 
village,  hamlet,  tithing,  chapelry,  or  any  other  place,  or  division  or  dis- 
trict of  a  place,  maintaining  its  own  poor,  whether  parochial  or  extra- 
parochial.*'  It  is  not  necessary  to  say  whether,  if  this  stood  alone,  the 
♦4241  ^^^y  ^^  Bristol  *would  fall  within  it ;  perhaps  it  might  not.  But 
the  clause  goes  on  to  say,  « the  word  <  union*  shall  be  construed 

(a)  On  the  point  u  to  oluurgea  for  criminal  lonfttiosi  T<mUn»on  wu  ilopped  by  the  Court. 
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to  include  any  number  of  parishes  united  for  any  purpose  whatever  under 
the  provisions  of  this  act,  or  incorporated  under*'  Gilbert's  act,  22  Geo. 
4,  c.  83,  <«  or  incorporated  for  the  relief  or  maintenance  of  the  poor 
under  any  local  act."  Strictly  speaking,  Bristol  itself,  certainly,  is  not 
incorporated  under  its  local  act  for  the  management' of  the  poor;  nor, 
indeed,  are  any  parishes  incorporated  under  Gilbert's  Act ;  for  certain 
selected  inhabitants  only  are  incorporated.  But  Bristol  is  incorporated 
for  the  management  of  the  poor  under  its  local  act,  in  the  same  sense 
in  which  parishes  are  so  incorporated  under  Gilbert's  act.  Is  Bristol, 
then,  the  less  incorporated  for  this  purpose,  because  the  Corporation  of 
the  poor  of  the  city  have,  under  the  local  acts  by  which  their  functions 
are  regulated,  something  else  to  do  besides  taking  care  of  the  poor  ? 
Stat.  7  W.  4  &  1  Vict.  c.  Ixxxvi.  recites  (s.  1)  that  the  Corporation 
have  been  «  constituted  guardians  of  the  poor"  of  the  city  and  county ; 
and  authorizes  them,  in  several  clauses,  to  make  rates  for  the  support 
of  the  poor,  and  for  various  other  purposes.  (His  lordship  here  referred 
to  the  clauses  as  to  assessing  and  levying  the  several  rates,  and  the 
form  of  assessment.)  The  object  was  that  the  rates  referred  to,  instead 
of  several,  should  all  be  included  in  one,  as  more  convenient  to  levy, 
and  less  vexatious  to  the  persons  assessed.  Under  this  act,  then,  there 
b  one  rate,  out  of  which  sums  for  the  relief  of  the  poor  and  for  other 
purposes  are  to  be  paid.  We  think  that  the  Corporation  is  not  the  less 
a  corporation  for  the  management  of  the  poor,  and  is,  therefore,  still 
incorporated  for  the  maintenance  of  the  poor*  under  a  *local  act ;  r^^o^ 
that,  consequently,  it  is  a  «  union"  within  stat.  4  &  6  W.  4,  c.  76,  ^ 
B.  109 ;  and,  therefore,  that  the  Poor  Law  Commissioners  had  authority 
to  combine  the  parishes  of  the  city  and  county  with  other  parishes  and 
places  for  the  audit  of  accounts. 

The  second  question  turns  on  the  objection  that  the  Commissioners, 
instead  of  combining  the  parishes  under  the  management  of  the  Corpora- 
tion, have  combined  the  Corporation  itself,  with  the  other  members  of 
the  union.  We  think  that  what  they  have  done  is  correct,  substantially 
at  all  events.  They  have  combined  that  body  which  has  power  to  join 
m  the  election  of  the  auditor,  and  is  bound  to  contribute  to  his  salary. 
It  iA  unnecessary,  therefore,  to  dispose  of  the  last  argument  of  Mr.  Tomr 
linMon^  though  we  think  there  was  great  weight  in  it, — that  the  order  is 
a  valid  and  binding  order  until  set  aside. 

On  the  remaining  question  we  quite  agree  with  the  Court  of  Queen's 
Bench.  There  is  but  one  rate,  though  ultimately  applicable  to  different 
objects.  In  dealing  with  that  rate,  the  Corporation  act  as  a  body  having 
the  care  of  the  poor,  but  havjng  also  the  duty  of  receiving  and  paying 
over  moneys  for  other  purposes.  Until  the  auditor  had  ascertained  how 
much  money  was  raised  and  paid  for  these  different  purposes,  be  would 
not  know  how  much  was  applicable  to  the  relief  of  the  poor,  and  could 
not  call  upon  the  Corporation  to  account  for  their  disposal  of  what  was 
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60  applicable.  We  think,  therefore,  that  he  was  quite  right  in  calliDg 
for  an  account  in  the  terms  stated  by  the  return.  As  soon  as  he  has 
got  the  accounts,  and  ascertained  how  much  the  Corporation  have  paid 
*42fi1  ^^^  <>ther  purposes  than  the  relief  of  the  poor,  he  will  then  *exer- 
^  cise  his  power  of  allowing  or  disallowing  the  payments  made  out 
of  that  portion  of  the  fund  which  is  applicable  to  the  relief  of  the  poor. 

Judgment  affirmed.(a) 

(a)  The  ease  in  the  Exchequer  Chamber  is  reported  by  R.  HaU,  Esq. 


IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Queen' »  Bench.) 
HOLFOBD  V.  BAILEY,  in  Error. 

A  declaration,  reoiting  that  defendant  had  been  summoned  to  answer  plaintiff  In  an  action  of 

trespass,  charged  that  defendant,  with  force  and  arms,  broke  and  entered  a  fishery,  to  wit,  the 

sole  and  exclusive  fishery  of  plaintiff,  in  a  certain  part  of  a  river  then  flowing  and  being  orer 

the  soil  of  one  P.,  and  then  fished  for  fish  in  the  said  fishery  of  plaintiff,  and  the  fish  of  the 

said  fishery  of  plaintiff,  there  found,  and  being  in  the  said  fishery,  chased  and  distnibed : 

,    Conclusion,  contra  pacem.     Plaintiff  having  recovered  on  this  count, 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  Q.  B., 

(1.)  That  the  words  "sole  and  exclusive  fishery"  were,  at  any  rate  after  Terdiet»  equivalent  to 

"several"  fishery. 
(2.)  That  the  statement  that  the  soO  was  in  F.  did  not  vitiate  the  count  or  render  it  i 

for  the  plaintiff  to  deduce  titie  from  the  owner  of  the  fee.    And, 
(3.)  (Agreeing  with  Q.  B.)  that  trespass  lay  for  the  ix^jury  described. 

I 

The  declaration  stated  that  the  defendant  had  been  summoned  to  \ 
answer  the  plaintiff  in  an  action  of  trespass ;  and  it  contained  four  counts. 
The  first  was  for  breaking  and  entering,  with  force  and  arms,  &c.,  a 
several  fishery  of  plaintifi"  in  the  river  Usk,  in  Brecknockshire.  The 
second  count  charged  that  the  defendant,  to  wit,  on,  &c.,  trith  force  and 
arms,  &c.,  broke  and  entered  a  certain  other  fishery,  to  wit,  the  sole  and 
exclusive  fishery  of  the  plaintiiT,  to  wit,  in  the  said  river  Usk,  in  a  certain 
other  part  of  the  said  river,  then  flowing  and  being  over  the  soil  of  one 
Philip  Francis,  and  adjacent  to,  &c.,  situate  in  the  said  county,  and  then 
^hed  for  fish  in  the  last-mentioned  fishery  of  plaintiiT,  and  the  fisR,  to 
♦4.271  *^^*'  *^®  salmon,  &c.,  of  the  last-mentioned  fishery  of  plaintiff, 
^  there  found,  and  being  of  great  value,  to  wit,  &c.,  then  being  in 
the  last-mentioned  fishery,  then  chased  and  disturbed.  The  declaration 
concluded:  <<and  other  wrongs,"  &c.,  <« against  the  peace,"  &c. 

Ten  pleas  were  pleaded,  leading  to  issues  of  fact.  % 

The  plaintiff  had  a  verdict  on  the  issues  relating  to  the  second  count.        j 
On  other  issues,  disposing  of  the  counts  1,  2,  and  8,  the  verdict  was  for 
defendant. 

The  Court  of  Queen's  Bench  arrested  judgment  on  the  second  count.(a)        | 

(a)  Holford  v.  BaUey,  8  Q.  B.  1000  (E.  0.  L.  B.  vol.  66).  9 
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The  plaintiff  below  brought  error  in  the  Exchequer  Chamber.  Joinder 
is  error. 
The  case  waB  argued  in  last  Michaelmas  vacation.(a) 
WiUes,  for  the  plaintiff  in  error  (plaintiff  below). — Three  questions 
ariae :  First,  whether  the  words  <<  sole  and  exclusive"  are  to  be  deemed, 
in  this  stage  of  the  proceeding,  sufficiently  descriptive  of  a  several  fish- 
ery; secondly,  whether  trespass  lies  in  respect  of  a  several  fishery; 
thirdly,  whether,  if  it  does  not,  this  declaration  may,  after  verdict,  bo 
taken  to  be  a  declaration  in  case.  The  Court  below  has  decided  the 
second  question  in  the  affirmative,  but  the  first  and  third  questions  in 
the  negative,  and  therefore  has  arrested  the  judgment.  The  judgment 
must  be  reversed,  if  either  the  first  or  the  third  question  ought  to  be 
decided  in  the  affirmative,  unless  the  Court  below  was  wrong  in  deciding 
the  second  question  in  the  affirmative. 

*Fir8t:  the  words  "sole  and  exclusive"  are,  at  any  rate  after  r^AOft 
verdict,  sufficiently  descriptive  of  a  several  fishery.  Sole  right  of  '• 
fishing,  to  the  exclusion  of  the  own^r  of  the  soil,  is  a  correct  definition 
of  such  a  right.  Before  Magna  Charta  (b)  the  right  to  fish  was,  in  the* 
case  of  tide  rivers,  in  the  Crown ;  in  other  cases,  it  was  in  the  owner  of 
the  soil :  but  the  Crown  or  the  landowner  could  grant  the  exclusive 
right  to  an  individual :  and  so  it  is  still,  except  that  all  public  rivers- 
may  now  be  fished  in  by  the  subjects  of  the  realm,  unless  there  was  an 
exclusive  user  in  the  reign  of  Henry  II.  In  no  other  way  can  an  exclu- 
sive right  of  fishing,  in  one  not  the  owner  of  the  soil,  originate :  and 
BQch  an  origin  clearly  would  create  a  several  fishery.  Therefore  a 
fishery  in  one  not  the  owner  of  the  soil,  which  is  exclusive,  is  several. 
The  ancient  cases  are  collected  in  Chitty  on  the  Game  Laws,  p.  288. 
In  Co.  Lit.  4  b,  it  is  said :  «(If  a  man  be  seised  of  a  river,  and  by  deed 
do  grant  separalem  pUcariam  in  the  same,  and  maketh  livery  of  seisin 
uewndum  formAm  chartce^  the  soil  doth  not  pass,  nor  the  water,  for  the 
grantor  may  take  water  there ;  and  if  the  river  becomo  dry,  he  may 
take  the  benefit  of  the  soil ;  for  there  passed  to  the  grantee  but  a  par- 
ticular right,  and  the  livery  being  made  secundum  formam  chartoe^  can- 
not enlarge  the  grant.  For  the  same  reason,  if  a  man  grant  aquam 
niant,  the  soil  shall  not  pass,  but  the  piscary  within  the  water  passeth 
therewith.'*  This  conveyance  of  the  privilege  without  the  soil  is  put 
by  Coke  as  analogous  to  the  conveyance  of  vestura  terrce  or  herhagium 
terrce.  Again  in  Co.  Lit.  122  a,  it  is  said  that  ^<  a  man  may  prescribe 
to  have  separakm  piicariam  *in  such  a  water,  and  the  owner  of  r:|r4Qq 
the  soil  shall  not  fish  there ;  but  if  he  claim  to  have  communiam  ^ 
piiearusj  or  liberam  piicariam^  the  owner  of  the  soil  shall  fish  there." 

(o)  Noyember  2Sdi,  1S48 ;  before  Wilds,  0.  J.,  Ooltma»,  Maulb,  aad  Ckbssitcll,  Js.,  and 
PARCByRoLrc,  and  Platt,  Bb.;  and  29th,  before  Ooltmah,  Mauls,  and  Cbbsswbll,  Jb.,  and 
Pabkk,  ALDBRaos,  Rolfb,  and  Platt,  Be.  Maulb,  J.,  and  Aldbbson,  B.,  left  the  Court  during 
th«  reply,  to  attend  Chambeni.  , 

(&)  1  Stat  9  H.  8.    8eeo.ie,aiid2Iii«tS0. 

VOL.  zm.— 88  T  2 
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In  2  Blackst.  Com.  39,  40,  there  seems  to  be  a  confusion  between  a 
several  fishery  and  a  free  fishery :  but,  as  the  passage  stands  in  the 
later  editions,(a)  it  is  there  correctly  laid  down  that  <«  he  that  has  a 
several  fishery  must  also  be  (or  at  least  derive  his  right  from)  the  owner 
of  the  soil."  In  Hargrave*s  note  (7)  to  Co.  Lit.  122  a,  Blackstone's 
description  of  a  several  and  a  free  fishery  is  commented  upon ;  and  tbe 
writer  appears  to  come  to  the  conclusion  that  the  utmost  that  can  be 
said  is  that  a  several  fishery  may  perhaps  be  presumed  to  comprehend 
the  soil,  though  it  may  be  shown  that  they  are  separate ;  and  that  a 
free  fishery  is  not  exclusive.  In  3  Kent's  Comm.  410,  411,  the  same 
subject  is  discussed ;  and  there  it  is  suggested  that  a  free  fishery,  as 
well  as  a  several  fishery,  is  exclusive ;  but  that  the  former  word  applies 
to  public  navigable  rivers,  and  the  privilege  is  unaccompanied  by  pro- 
perty in  the  soil,  whereas  the  latter  is  also  applicable  to  a  public  nan- 
gable  river,  but  is  accompanied  by  ownership  in  the  soil.  The  author 
suggests,  further,  that  <«  the  more  easy  and  intelligible  arrangement  of 
the  subject  would  seem  to  be,  to  divide  the  right  of  fishing  into  a  right 
common  to  all,  and  a  right  exclusively  in  one  or  a  few  individuals."  In 
truth,  the  word  «<free'^  is  ambiguous,  sometimes  expressing  the  franchise 
of  exclusion,  as  in  the  case  of  a  free  warren,  and  sometimes  the  fran-  , 
chise  of  admission,  as  in  the  case  of  a  free  port.  It  has  been  used  in  I 
*4.^m  ^^^^  senses  with  respect  to  fisheries ;  and  this  is  the  origin  of  *the  I 
^  confusion  in  the  books.  But,  whatever  doubt  there  may  be  as  to  | 
th/e  word  <«free,"  it  is  clear  that,  unless  where  it  means  «<  exclusive,"  it 
is  not  synonymous  with  «< several:*'  where  it  does  so  mean,  it  expresses 
the  only  quality  of  a  several  fishery  which,  as  to  the  present  question,  is 
important.  In  The  Duke  of  Somerset  v.  Fogwell,  5  B.  &  C.  876  (E.  C. 
L.  R.  vol.  11),  it  seems  to  be  concluded  that  there  may  be  a  several  | 
fishery  in  a  navigable  river  without  ownership  of  the  soil,  but  that,  ordi-  ■ 
narily,  the  possession  of  a  several  fishery  would  imply  a  right  to  the  soil, 
subject  to  proof  to  the  contrary.  At  all  events,  after  verdict  the  alle- 
gation of  exclusiveness  here  is  sufficient.  In  the  judgment  below  it  was 
suggested  that  the  words  <<  sole  and  exclusive"  might  be  satisfied  by  a 
license  for  an  hour  excluding  all  other  persons,  which  is  assumed  by  the 
Court  not  to  be  a  several  fishery :  but  such  a  license,  being  for  a  time 
and  not  pro  hfic  vice,  would  require  a  deed  and  would  pass  an  interest 
which  would  be  a  several  fishery ;  Holms  v.  Seller,  8  Lev.  305,  Hoskins 
V,  Robins,  2  Saund.  324,  328.(5)  Such  an  interest  would  be  assign- 
able; Muskett  V.  Hill,  5  New  Ca.  694.  Wildb,  C.  J.— What  diflfer- 
?nce  as  to  this  would  there  be  between  an  hour  and  a  thousand 
vcars?*]  None.  The  second  count  speaks  of  ^'a  certain  other  fish-  ^ 
ery,  to  wit,  the  sole  and  exclusive  fishery  of  the  plaintifil"  That  I 
shows  a  fishery  which  could  not  be  other  than  several ;  if  this  be  argu     j 

(a)  Bee  Holford  e.  Bailey,  8  Q.  B.  1006  (E.  C.  L.  R.  toL  55). 

(5)  And  see  The  Dake  of  Somerset  «.  Fogwell,  5  B.  A  C.  875  (B.  C.  L.  R.  voL  11). 
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nentative,  it  is  not  special! j  demurred  to,  and  is  good  after  verdict.  It 
is  nowhere  laid  down  that  ^<  several  fishery"  are  words  of  art,  like  <<mur- 
dravit,"  or  "  burglariter."  "  Words  *of  the  same  import  may  r^^o^ 
be  used  promiscuously :  as,  quandamj  for  nupery  and  vice  versfi ;"  ^ 
Com.  Dig.  Faroh  (A  6,)  citing  Wrotesly  v.  Adams,  Plowd.  187,  190. 
b  Webster's  Dictionary  it  is  suggested  that  the  word  «<  several"  is  do- 
med <<from  sever,''  and  one  meaning  stated  is  <« separate;  distinct; 
Bot  common  to  two  or  more."  Before  pleadings  were  in  English,  the 
word  woald  have  been  separalia :  and  <<  sole  and  exclusive"  is  as  correct 
a  translation  of  ^^separalis"  as  << several:"  but,  even  if  it  be  a  mis- 
translation,  if  substantially  correct,  it  is  cured  by  stat.  4  G.  2,  c.  26. 

As  to  the  second  question,  The  Duke  of  Somerset  v.  Fogwell,  5  B.  & 
C.  875  (E.  G.  L.  R.  vol.  11),  shows  that  trespass  is  maintainable  for  a 
sereral  fishery,  though  there  be  no  ownership  of  the  soil.  Patrick  v. 
Greenway,  cited  in  note  (2)  to  Mellor  t;.  Spateman,  1  Wms.  Saund.  346  bp 
(6th  ed.),  is  another  instance.  In  2  Selwyn's  Nisi  Prius,  829  (10th  ed. 
FUheryj  II.),  it  is  said  that  <<He  who  has  a  several  fishery  is  not  neces- 
sarily the  owner  of  the  soil ;  but  as  the  exclusive  right  of  fishing  is  an 
incident  to  the  ownership  of  the  soil,  it  will  be  presumed,  until  the  con- 
trary be  shown,  that  such  right  resides  in  the  owner  of  the  soil."  So  a 
warren  is  a  privilege  distinct  from  the  ownership  of  the  land ;  Com.  Dig. 
Cha^e  (D) ;  and  trespass  lies  in  respect  of  that.(a)  On  this  point,  how- 
ever, it  is  sufficient  to  refer  generally  to  the  argument  and  judgment  in 
the  Coart  below.  [Parke,  B. — The  ordinary  course  was  to  declare  iii 
trespass  with  two  counts,  one  for  a  free  fishery,  one  for  a  several  fishery.] 

Thirdly,  the  declaration  may  be  taken  to  be  in  case,  *if  it  r^j^oo 
describes  that  kind  of  fishery  for  the  breaking  and  entering  of  ^ 
which  case  is  the  proper  remedy.  That  there  are  other  counts,  which 
are  in  trespass,  is  immaterial:  there  is  no  demurrer  for  misjoinder ;  and 
the  verdict  for  the  plaintiff  is  confined  to  the  second  count.  [Wildb, 
C.  J.^If  the  defendant  had  treated  this  as  a  count  in  case,  and  had 
demurred  specially  for  misjoinder,  you  would  have  answered  that  the 
coantwasin  trespass:  and  must  you  not  have  succeeded?  Parks,  B. 
—Suppose  the  count  had  been  for  breaking  and  entering  your  pasture : 
how  would  you  get  out  of  the  difficulty  ?]  There  are  many  instances  in 
which  a  party  pleading  ambiguously  escapes  from  the  difficulty  by  the 
opponent's  pleading  over.  In  Hudson  v.  Nicholson,  5  M.  &  W.  43T,t 
the  declaration  was  in  case,  but  the  averments  showed  a  trespass :  yet  this 
'fas  held  good  after  verdict.  In  Brown  v.  Boorman,  11  CI.  &  Fin.  1,(6) 
the  House  of  Lords  held  that,  a  contract  appearing  on  the  record,  it  was 
immaterial  whether  an  action  for  the  breach  of  it  was  shaped  in  case  or 
assampsit,  and  that  the  want  of  direct  allegation  of  a  promise  was  cured 

(a)  See  Mthorittea,  in  8  Q.  B.  1009, 1010  (E.  C.  L.  R.  vol.  55). 

{h)  AArming  the  Judgment  of  Ezoh.  Ch.  in  Boonnan  e.  Brown,  8  Q.  B.  516  (E.  C.  L.  R.  toL 
^),  whieh  reyened  the  Judgment  of  Q.  B.  in  Boorman  v.  Brown,  8  Q.  B.  511. 
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by  verdict.  In  that  case  Hayter  v.  Moat,  2  M.  &  W.  56,t  ^hicli  at 
first  might  appear  to  be  adverse  to  this  view,  was  explained  in  argu- 
ment (a)  by  Oleaiby ;  and  the  explanation  was  adopted  by  Lord  Camp- 
bell ;  (h)  namely  that,  in  Hayter  t;.  Moat,  it  did  not  appear  at  what  time 
the  money  was  payable,  so  that  no  contract  was  shown  to  have  been 
^ .  QQ-i  broken ;  there  was  no  cause  of  action  at  all.     The  *Court  below, 

^  in  the  present  case,  insisted  upon  the  charge  being  direct  without 
a  qudd  cum :  but  that  phrase  is  not  necessarily  inconsistent  with  tres- 
pass ;  only  trespass  rarely  requires  an  introductory  recital.  As  to  the 
vi  et  armis  and  the  contra  pacem,  Hudson  v.  Nicholson,  5  M.  &  W.  437,t 
shows  that  the  omission  of  such  words  would  not,  after  verdict,  preTent 
the  declaration  from  being  treated  as  framed  in  trespass ;  and  vice  yersS, 
the  insertion  of  them  does  not,  after  verdict,  necessarily  make  this  s 
count  in  trespass.  [Plati^,  B. — ^In  the  statutory  (e)  action  on  the  case 
for  pound  breach,  the  act  of  the  defendant  is  charged  to  be  done  with 
force  and  arms ;  2  Ohitt.  Plead.  550,  7th  ed.]  The  words  are  no  part 
of  the  description  of  the  injury.  In  the  writ  commanding  the  sheriff 
to  try  a  trespass.  Be  Transgressionef  Reg.  Brev.  92,  fol.  a,  the  words  vi 
et  armis  and  contra  pacem  are  not  inserted ;  and  the  reason  is  given, 
that  the  sheriff,  to  whom  the  writ  is  addressed,  could  not  impose  a  fine. 
They  are  inserted  only  when  the  action  is  in  the  Superior  Courts  where 
a  fine  could  be  imposed :  (d)  but  there  is  how  no  fine  for  the  breach  of 
the  peace  ;{e)  and,  by  the  statute  of  jeofails  of  18  Eliz.  c.  14,  s.  1,  no 
judgment  is  to  be  stayed  after  verdict  for  variance  from  the  register. 

Sir  F^  Kelly y  contrd.. — ^First,  assuming  that  <«  sole  and  exclusive'*  is 
tantamount  to  "  several,"  trespass  does  not  lie.  The  fishery  here  is 
alleged  in  the  declaration  to  be  in  alieno  solo.  Whether  there  can  be  a 
*4^1  ^^^®^*^  fishery  *in  the  soil  of  another,  is  at  least  questionable, 

^  upon  the  authorities.  But,  if  there  can  be,  trespass  will  not  lie 
in  such  a  case,  according  to  general  principles.  It  is  simply  an  incor- 
poreal right.  No  authority  will  be  found  expressly  deciding  that  for  an 
invasion  of  such  a  right,  there  being  no  ownership  of  the  soil  and  no  fish 
actually  taken,  trespass  will  lie.  The  utmost  that  can  be  shown  is  that, 
when  the  record  deduces  a  right,  as  in  the  case  of  navigable  rivers,  from 
the  Grown,  trespass  may  be  brought :  but  that  is  because  the  Grown  has 
an  interest  in  the  soil.  It  is  true  that  Goke  says  (Go.  Litt.  4  b)  that, 
where  vestura  or  herbagium  is  granted,  the  soil  does  not  pass,  and  yet 
trespass  quare  clausum  fregit  lies :  that  is  because  the  grass  itself  is 
trodden  upon  by  the  trespasser :  and  this  does  not  apply  to  the  case  of  a 
fishery  apart  from  the  soil ;  and  accordingly  Goke  does  not  say  that  in 
that  instance  trespass  will  lie.     It  then  becomes  like  common  of  tiur- 

(a)  11  a.  A  Fin.  35. 

(6)  11  CL  A  P.  48. 

(«)  1  Stat.  2  M.  A  W.  0.  5,  8.  i. 

{d)  See  FiUh.  N.  B.  86,  B.  H. 

(«)  See  Stat.  5  A  6  W.  A  M.  c.  12;  Beeoher's  Case,  8  Rep.  58  a,  59  5. 
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barj,  or  other  common,  for  which  caQe  only  Iie8.(a)    Reference  has  been 
made  to  Hargrave's  note  (7)  on  Co.  Litt.  122  a.     It  is  not  necessary 
for  the  defendant  to  dispute  that  the  owner  of  the  soil  may  grant  an 
exclusive  right  of  fishery :  but  that  does  not  affect  the  question  whether, 
for  an  infriDgement  of  such  a  right,  trespass  will  lie.     It  seems  probable 
that  a  confusion  has  arisen  from  the  words  <<  free  fishery"  and  «  several 
fishery"  having  been  often  used  where  the  party  entitled  to  it  is  also 
owner  of  the  soil :  there  of  course  trespass  would  lie :  but,  where  it  is 
othenrise,  the  remedy  is  in  case ;  Fitzh.  N.  B.  95  A.  and  note  (a)  to 
9th  ed.    No  more  than  this  can  be  collected  from  the  cases  which  are 
*to  be  found  in  Ghitty  On  the  G«me  Laws,  p.  284,  et  seq.    In  r^Aon 
Seymour  v.  Lord  Courtenay,  5  Bur.  2814,  one  question  was  whe-  ^ 
tber  a  grantee  of  a  several  fishery  could  maintain  trespass  for  disturbing 
the  fishery  without  having  the  right  to  the  soil :  but  this  the  Court  did 
not  decide,  holding  that,  if  an  interest  in  the  soil  was  essential  to  the 
right,  Bach  an  interest  passed  by  the  grant.     In  Bex  v.  Ellis,  1 M.  &  S. 
652,  where  a  party  was  rated  <«  for  the  fishery,"  the  Court  held  that  an 
actual  interest  in  land  passed  in  the  particular  case.    In  an  Anonymous 
case  in  Lofft  (Lofft,  864),  it  was  considered  that  the  presumption  was  that 
the  owner  of  a  separate  fishery  was  owner  of  the  soil.     It  does  not 
appear  that  in  Patrick  v.  Qreenway,(i)  the  fishery  was  not  in  the  plain- 
tiff's soil.    In  Rogers  v.  Allen,  1  Camp.  809,  812,  the  fishery  was 
claimed  in  a  navigable  river,  and  therefore  originated  in  a  grant  from 
the  Crown :  and  the  same  explanation  is  applicable  to  free  warren. 
From  Yearb.  HQ.  18  H.  6,  fol.  29  B.,  pi.  2,(e)  and  Smith  v.  Kemp 
(2Salk.  637,  S.  C.  Holt,  322,  Carth.  285,  4  Mod.  187,  Skinner,  342), 
u  reported  in  Salkeld,  Holt  and  Skinner,  it  appears  that  liberum  tene- 
mentQin  is  a  good  plea  to  trespass  in  respect  of  a  several  fishery,  so  that 
tie  plaintiff  is  put  to  reply  some  title  derived  from  the  owner  of  the  soil. 
If  that  be  so,  trespass  cannot  lie  generally  in  respect  of  a  free  fishery  in 
the  soil  of  another ;  and  this  declaration  is  bad ;  for  it  alleges  the  soil 
to  be  in  Philip  Francis,  and  therefore,  in  legal  effect,  incorporates  the 
plea  of  liberum  tenementum :  so  that,  if  liberum  '''tenementum  be  r^^^o/* 
an  answer,  the  declaration  answers  itself.     [Parkb,  B. — ^By  a  •- 
plea  of  liberum  tenementum  a  justification  in  respect  of  a  freehold  in 
the  defendant  is  meant :  no  such  freehold  or  justification  appears  here, 
lot  only  an  averment  of  the  soil  being  in  a  third  person.    Maule,  J.-^ 
The  replication  to  liberum  tenementum  must  show  a  possessory  right : 
jott  say  a  mere  license  does  not  do  this.]     Yes :  a  possessory  right  to 
the  soil  must  be  shown.     From  Bro.  Abr.»  2V«p<M«,  pi.  886,({^  Throck- 
aerton  v.  Tracy,  Plowd.  145,  154  (citing  11  R.  2),  and  Yearb.  Mich. 
n  Ed.  4,  fol.  6  B.  pi.  5,  it  appears  that  there  is  always,  until  proof  to 

(a)  Bat  trespass  if  th«  right  be  ezdasiTe ;  Wilson  «.  ICaokreth,  3  Bur.*  1824. 

(&)  Note  (2)  to  Mellor  «.  Sp«temaii,  1  Wms.  Baand.  846  5. 

(e)  Refeired  to  as  28  H.  6,  p.  29,  in  Chitty  On  the  Game  Laws,  294. 

{d)  Citing  Tearb.  Mioh.  17  E.  4,  fol.  6  B,,  pi.  6,  and  Pasoh.  18  E.  4,  fol.  4  B.  pi.  24. 
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the  contrary,  a  presumption  that  the  several  fishery  belongs  to  the  owner 
of  the  soil,  sufficient  generally  to  support  an  action  of  trespass.  Here 
the  declaration  itself  negatives  the  presumption,  and  brings  the  case 
within  the  language  of  the  Court  in  Ghallenor  v.  Thomas,  Yelr.  143: 
(( if  the  land  under  the  river  or  water  does  not  belong  to  the  plaintiff, 
but  the  river  only,  then  on  a  disturbance  his  remedy  is  only  by  action 
on  the  case  on  any  diversion  of  it,  et  nan  cUiter"  This  explanation 
accounts  for  Child  t^.  Greenhill,  Cro.  Car.  553,  Upton  v.  Dawkin,  3  Mod. 
97,  Smith  v.  Kemp,  2  Salk.  637,  S.  C.  Holt.  322,  Carth.  285, 4  Mod.  187, 
Skinner,  342,  Gips  v.  Wollicot,  Comb.  433,  464,  S.  C.  3  Salk.  291, 
Holt,  323.  [Platt,  B.— In  Lord  Paget  v.  Milles,  3  Doug.  43  (E.  C. 
L.  R.  vol.  26),  the  plaintiiF  had  granted  all  away  except  the  right  of 
fishing:  and  he  recovered  in  trespass.]  The  plaintiff'  had  a  several 
fishery  before  the  grant :  it  does  not  appear  but  that  this  was  coDnected 
^4^71  ^^^  ^°  interest  in  the  soil ;  the  presumption  is  that  it  ^was  so : 

-'  then  the  reservation  of  the  several  fishery  would  be  a  reservation 
of  the  interest.  The  question  as  to  the  form  of  action,  however,  was 
not  there  raised.  In  The  Duke  of  Somerset  v.  Fogwell,  5  B.  &  C.  875 
(E.  C.  L.  R.  vol.  11),  the  question  did  not  properly  arise :  the  motion  was 
for  a  nonsuit ;  but  the  plaintiff'  had  a  verdict  on  a  count  de  pisdbus 
asportatis.  ^  And,  as  a  royal  grant,  antecedent  to  Magna  Gharta,  would 
give  the  exclusive  right  of  fishing  in  tide  rivers,  the  grantee  of  the  royal 
franchise  might  have  th^e  right  to  bring  trespass,  as  in  the  case  of  a  free 
warren.  That  does  not  afiect  the  question  as  to  private  rivers,  where 
the  soil  is  in  a  stranger.  In  Com.  Dig.  Trespass  (A  1),  (A  2),  there 
are  no  instances  of  the  action  being  brought  for  a  right  simply,  except 
where  it  originates  in  a  royal  franchise,  as  free  warren.  [Maule,  J.— 
There  the  complaint  includes  taking  the  animals :  <«  et  lepores,"  ic, 
"  cepit  et  asportavit,"  as  the  declaration  in  Smith  v.  Kemp,  2  Salk.  637, 
S.  C.  Holt,  322,  Carth.  285,  4  Mod.  187,  Skinner,  842,  included 
taking  fish.]  That  applies  to  most  of  the  cases  in  which  trespass  has 
been  brought. 

Next,  if  trespass  lie  for  a  several  fishery,  distinct  from  the  soil,  it  is 
a  very  anomalous  case,  and  the  Court  will  not  extend  the  rule.  At  the 
least,  apt  terms  describing  the  technical  right  should  be  used.  ^'In- 
stantly," in  a  coroner's  inquest,  will  not  be  held  to  express  a  time  within 
a  year  and  a  day ;  Regina  v.  Brownlow,  11  A.  &  E.  119  (E.  C.  L.  R> 
vol.  39) ;  and  the  necessity  for  such  technicality  is  not  confined  to  crimi- 
nal cases :  the  nature  of  many  peculiar  civil  rights  must  be  technically 
described,  as,  for  instance,  various  kinds  of  common.  [Alderson,  B.^ 
♦4881  ^^^f®""®*  *^  ^®^  ^-  Kerrbon,  1  M.  &  S.  435,  3  M.  k  S.  526,  as  to 

-'  giving  the  eifect  of  ratione  tenurse  to  words  describing  the  liability 
in  a  different  form  of  expression.]  The  words  here  may  describe  a  right 
different  from  a  several  fishery :  they  would  be  supported  by  a  grant,  under 
seal,  from  the  owner  of  the  fee  in  the  soil,  of  the  sole  and  exclusive  right  for 
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the  grantee,  in  person  only,  to  fish  for  a  year.  [Crssswbll,  J. — ^Is  that  a 
fishery  at  all  ?  Alderson,  B. — If  it  be,  would  not  the  restriction  to 
the  individoal  be  void,  like  a  proviso  against  alienation  in  a  conveyance 
of  land?] 

Lastly,  this  cannot  be  taken  for  a  count  in  case.  It  has  none  of  the 
qoalities  of  such  a  count,  and  has  all  those  of  a  count  in  trespass.  The 
other  counts  are  clearly  in  trespass :  and,  though  a  misjoinder  cannot 
DOW  be  insisted  upon,  the  joinder  enables  the  Court  to  ascertain  the  form 
of  action.  The  commencement  and  the  conclusion  have  the  words  pro- 
per to  actions  in  trespass.  The  locus  in  quo  is  described  conformably 
with  the  rules  in  trespass,  B.  Hil.  4  W.  4,  Pleadings  in  particular  Actions^ 
T.  1, 5  B.  &  Ad.  ix.  (E.  0.  L.  B.  vol.  27).  The  chasing  and  disturbing 
of  the  fish  is  mere  matter  of  aggravation :  the  substantive  charge  is  the 
breaking  and  entering.  If  this  may  be  called  a  count  in  case,  the  ob- 
jection to  misjoinder  can  never  arise.  [Platt,  B. — May  not  you  lay 
some  injuries  to  the  reversion  vi  et  armis  ?]  That  may  be :  But  there, 
and  in  other  instances,  the  force  would  be  mere  inducement ;  as,  if  dirt 
were  forcibly  thrown  into  a  stream,  the  gist  of  the  complaint  would  be 
the  fouling  of  the  waters,  the  consequential  damage.  Here  the  breaking 
and  entering  with  force  and  arms  is  the  gist  of  the  complaint.  Hudson 
%,  Nicholson,  6  M.  &  W.  437,t  iff  not  *in  point :  the  count  there  r^^j^on 
was  clearly  in  trespass :  and,  though  it  be  not  essential  to  a  count  ^ 
ID  trespass  that  force  and  arms  and  breaking  the  peace  should  be  alleged, 
yet  the  insertion  of  those  allegations  clearly  constitutes  a  description 
of  trespass.(a)  The  omission  is  cured,  except  on  special  demurrer,  by 
Stat.  4  Ann.  c.  16,  s.  1,  and  was  cured  by  verdict  by  stat.  16  &  17  Car. 
2,  c.  8,  s.  1 :  but  there  is  no  provision  curing  the  improper  insertion. 

WUleSy  in  reply. — A  grant  of  the  right  of  fishing  for  a  time  certain, 
eicluding  all  other  persons,  would  be  a  grant  of  a  several  fishery ;  and, 
therefore,  if  this  count,  as  was  before  suggested,  would  be  supported  by 
SQch  a  grant,  it  is  still  good.  The  grant  is  more  than  a  personal  license 
of  pleasure ;  it  is  a  license  of  profit ;  Wickham  v.  Hawker,  7  M.  &  W. 
63,  79  ;t(6)  where  the  Court  said  that  the  liberty  of  fishing  <<  implies 
that  the  person  who  takes  the  fish,  takes  for  his  own  benefit :  it  is  com- 
mon of  fishing :"  that  is,  it  is  common  of  fishing  so  long  as  the  owner 
of  the  soil  is  not  excluded,  several  fishery  if  he  be  excluded.  As  to 
the  word  "sole,"  sola  pastura  properly  describes  a  right  of  pasture 
excluding  the  owner ;  Hopkins  v.  Bobinson,  2  Lev.  2.  So  in  Co.  Lit. 
122  a,  it  is  manifest  that  sola  vestura  is  used  as  the  description  analo- 
gous to  separalis  pastura  and  separalis  piscaria.  Nothing  can  here  be 
inferred  from  the  strictness  which  is  insisted  upon  in  a  coroner's  inqui- 
sition, as  in  Begina  v.  Brownlow,  11  A.  &  E.  119  (E.  C.  L.  B.  vol.  89), 
or  in  criminal  cases  generally,  as  in  Bex  v.  Francis,  Ca.  K.  B.  temp. 
Hard.  118. 

(a)  8«e  antboritiei  cited  in  Davlfon  e.  Wilson,  11  Q.  B.  890  (E.  C.  L.  R.  toI.  63). 
(»)  8«e  DayreU  v.  Hoare,  12  A.  k  £.  856  (B.  C.  L.  B.  toL  40). 
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♦4.401  *^^  *^  ^^®  action  of  trespass,  the  only  suggestion  made,  for  the 
-*  purpose  of  distinguishing  this  case  from  that  of  free  warren,  is 
that  in  the  latter  case  the  party  claims  as  grantee  of  a  royal  franchise; 
and  the  same  argument  is  used  to  meet  the  decisions  which  show  that 
trespass  will  lie  for  a  several  fishery  in  a  tide  river.  But  the  pleadings 
in  those  cases  do  not  show  a  royal  grant.  And  the  circumstance  that 
the  right  originates  in  royal  franchise  cannot  aiTect  the  question :  in  all 
cases,  the  party  having  the  several  fishery  gets  it  ultimately  from  the 
owner  of  the  soil,  whether  the  Crown,  as  in  the  case  of  a  tide  river,  or 
a  subject,  as  in  the  case  of  a  private  stream.  Trespass  is  not  the  remedy 
for  the  infringement  of  a  patent  from  the  Crown.  Therefore  the  fact 
that  the  grant  of  the  fishery  comes  from  the  Crown  will  not  account  for 
trespass  lying.  Wickham  t^.  Hawker,  7  M.  &  W.  63,  79,t  shows  that 
such  a  right  may  be  granted  by  a  subject.  The  authorities,  therefore, 
establish  that  the  right  to  take  a  profit  in  a  place  certain  exclusively  of 
the  owner  of  the  land  supports  an  action  of  trespass  for  the  infringe- 
ment of  that  right :  and  it  id  remarkable  that  no  precedent  has  been 
found  for  any  other  form  of  action,  where  the  right  is  exclusive.  Re- 
ference has  been  made  to  Com.  Dig.  IVespass  (A  1),  (A  2).  But  it  is 
there  said  that  trespass  lies  for  wrong  to  tenements :  now  tenements 
include  a  profit  k  prendre;  Co.  Lit.  6  a;  and  a  sole  and  exclusive  fishery 
is  such  a  profit.  In  Rex  v.  Old  Alresford,  1  T.  R.  858,  861,  Ashhurst, 
J.,  said :  <<  There  is  no  doubt  but  that  a  fishery  is  a  tenement.  Trespass 
will  lie  for  an  injury  to  it ;  and  it  may  be  recovered  in  ejectment." 
^.AA-i-t  Accordingly,  in  Com.  Dig.  Treapass  (A  2)  *it  is  said  that  tres- 
^  pass  lies  for  a  wrong  to  a  liberty  or  privilege  in  land ;  and  a 
warren  and  a  several  fishery  are  given  as  instances:  though  such  a 
trespass  could  not  strictly  be  described  as  a  breaking  of  the  plaintiff's 
close ; '  ib.  (B  l.)(a)  And  in  2  Roscoe  on  Actions  relating  to  Real  Pro- 
perty, p.  664  and  note  (A;),  it  is  shown  that  trespass  lies  for  an  exclusive 
right  of  fishery ;  and  Wilson  v,  Mackreth,  8  Burr.  1824,  is  cited,  which 
was  a  case  of  an  exclusive  right  to  cut  turf.  The  fallacy  on  the  other 
side  appears  to  rest  on  the  assumption  that  one  who  has  not  the  soil 
can  have  no  more  than  an  easement ;  but  there  is  an  intermediate  right, 
that  of  profit  k  prendre,  whether  exclusive  or  not.  The  opinion  of  Wood, 
B.,  published  in  Chitty  on  the  Qame  Laws,  295,  shows  the  rule  as  to 
pleading.  The  plea  of  liberum  tenementum  may  be  replied  to  by  a 
prescription ;  but  a  prescription  claims  no  interest  in  the  soil.  It  is  said 
that  the  fact  of  liberum  tenementum  being  a  good  plea  shows  that  there 
can  be  no  trespass  unless  the  plaintifi"  has  the  soil :  it  might  as  well  be 
said  to  show  that  there  can  be  no  trespass  unless  the  plaintiff  has  the 
freehold.  It  is  a  primfi  facie  answer,  though  rather  anomalous ;  and  it 
may  be  confessed  and  avoided  by  replying  a  lease  of  the  soil  or  a  pre- 
scription for  profit  k  prendre,  provided  the  plaintiff  claim  an  exclusive 

(a)  Citing  the  argoment  in  Welden  p.  Bridgewater,  Cro.  Elis.  421. 
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right  It  was  saggested,  also,  that  this  count  in  effect  incorporates  a 
plea  of  libemm  tenetnentnm,  and  therefore  answers  itself.  But  it  lays 
the  soil  (not  even  the  freehold)  in  a  third  person,  not  in  the  defendant : 
and  even  a,  plea  laying  the  freehold  in  a  third  person  would  be  bad, 
unless  it  justified  under  such  person ;  and  the  authority,  if  alleged,  might 
be'  traversed ;  *Dobree  v.  Napier,  2  New  Ca.  781,  798,  Cham-  r^jj^o 
bers  V.  Donaldson,  11  East,  65.  In  many  of  the  cases  referred  ^ 
to  on  the  other  side  there  seems  to  have  been  a  confusion  between  the 
terms  "several"  and  <*  free"  fishery;  as  in  Smith  v.  Kemp,  2  Salk.  687, 
S.  C.  Holt,  822,  Carth.  285,  4  Mod.  187,  Skinner,  342,  and  Gips  v. 
Wollicot,  Comb.  488,  464,  S.  C.  8  Salk.  291,  Holt,  828.  In  the  Duke 
of  Somerset  v.  Fogwell,  5  B.  &  C.  875  (E.  C.  L.  R.  vol.  11),  the  plain- 
tilT  recovered  on  one  count  charging  a  taking  of  the  fish ;  but  he  also 
recovered  on  a  count  for  breaking  and  entering  the  several  fishery ;  and 
judgment  would  have  been  arrested,  if  this  hM  been  a  bad  count.  In 
Gale's  Law  of  Easements,  171 — 175,  it  is  showti  that  the  injury  to  the 
right  without  actual  damage  is  ground  for  action ;  and  reference  is  made 
to  note  (2)  on  Mellor  v.  Spateman,  1  Wms.  Saund.  846,  a,  i,  to  Wilson 
V.  Todd,  4  T.  R.  71,  and  Pindar  v.  Wadsworth,  2  East,  164,  161. 

Cur.  adv.  vuU. 

Parke,  B.,  in  this  vacation  (February  1st),  delivered  the  judgment 
of  the  Court. 

In  this  case  the  plaintifi"  declared  in  trespass  vi  et  armis,  for  breaking 
and  entering  the  plaintifi''s  sole  And  exclusive  fishery  in  a  part  of  the 
river  Usk,  flowing  and  being  in  the  soil  of  one  Philip  Francis,  and  fish- 
ing therein,  and  chasing  and  disturbing  salmon  of  the  fishery ;  and  con- 
clading  against  the  peace. 

There  w^ere  several  pleas  to  this  count,  on  all  of  which  the  plaintiff 
obtained  a  verdict.  * 

The  Court  of  Queen's  Bench  arrested  the  judgment  ;(a)  and,  a  writ 
of  error  having  been  brought,  the  *case  was  fully  argued  at  th^  r*±A^ 
sittings  after  Michaelmas  term  last.  The  Court  of  Queen's  Bench  ^ 
expressed  the  strong  intimation  of  its  opinion  that  trespass  vi  et  armis 
lies  for  breaking  and  entering  a  several  fishery  in  alieno  solo  and  dis- 
turbing the  fish,  but  decided  that  a  <<  sole  and  exclusive  fishery"  was 
not  a  proper  technical  description  of  a  several  fishery,  and  that  those 
words  did  not  necessarily  describe  that  right,  and  that  the  objection  was 
one  of  substance.  The  Court  also  ruled  that  the  declaration  could  not 
be  treated  as  being  a  declaration  in  case. 

These  questions  were  all  discussed  before  us.  The  learned  counsel 
for  the  plaintiff  in  error  contended  that  an  action  of  trespass  vi  et  armis 
was  maintainable  for  breaking  and  entering  a  several  fishery  and  dis- 
turbing the  fish,  and  that  such  a  fishery  was  properly  described  as  being 
a  sole  and  exclusive  fishery ;  at  all  events,  that  such  a  description  was 

(a)  Holford  v.  Bailey,  8  Q.  B.  1000  (B.  G.  L.  B.  vol.  66). 
VOL.  XIIL— 84  Z 
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good  after  verdict.  He  also  contended  that  the  words  vi  et  armis  might 
be  rejected,  and  the  declaration  treated  as  a  declaration  in  case,  if  an 
action  on  the  case  only  would  lie.  All  these  propositions  were  disputed 
by  the  learned  counsel  for  the  defendant  in  error. 

As  we  are  of  opinion  in  favour  of  the  plaintiff  in  error  on  the  two 
first  questions,  it  is  unnecessary  to  notice  the  third,  though  it  is  not 
thereby  to  be  understood  that  we  dissent  from  the  Court  of  Queen's  Bench 
on  that  point. 

We  concur  in  the  opinion  intimated  by  that  Court,  that  trespass  lies 
for  breaking  and  entering  a  several  fishery,  though  no  fish  are  taken. 
There  are  many  authorities,  which  were  referred  to  in  the  judgment  of 
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the  Court  of  Queen's  Bench,  and  also  on  the  argument  ^before  m, 


showing  that  an  action  of  trespass  may  be  maintained  for  fishing 
in  a  several  fishery.  A  very  early  instance  is  one  in  Yearb.  Trin.  20 
Hen.  6,  fol.  40  B.,  pi.  10.  In  Fitz.  N.  B.  88  G.  is  a  writ  for  fishing  in 
the  several  fishery  of  the  plaintiff,  &c.  In  Com.  Dig.  l^respaat  (A  2.), 
it  is  said,  that  trespass  lies  <<  qiu>d  separalem  vel  liberam  pucariatn  iuam 
fregity  et  piscatus  est^  ^c.*'  And  several  modem  cases  are  also  men- 
tioned in  the  judgment  of  Lord  Denmaj^  in  the  Court  of  Queen'j  Bench. 

It  is  said,  however,  that  some  of  these  state  the  taking  of  the  plaintiffs 
jUh^  and  this  would  be  a  trespass.  And  the  case  from  the  Year  Book, 
above  cited,(a)  and  that  in  Fitz.  N.  B.  88  G.,(i)  allege  the  taking  of  the 
fish,  not  of  the  plaintiff  but  «  of  the  fishery."  And  so  in  the  Register, 
95  fol.  b.  It  is  observed  by  Lord  Dbvman  that  these  cases  in  which  the 
fact  of  taking  fish  is  averred  are  not  in  point ;  nor  do  they  furnish  a 
direct  authority;  but,  unless  the  fishing  in  the  fishery  were  itself  a  tres- 
pass, it  cannot  be  supposed  that  it  would  have  been  introduced  into  the 
old  precedents  of  the  writ  of  trespass ;  and,  if  taking  the  fish  in  a  fishery 
be  the^  subject  of  an  action  of  trespass  on  the  ground  of  property  in  the 
fish,  the  chasing  and  disturbing  the  fish  must  be  so  also.  Several  modem 
authorities  want  the  above  averment ;  Patrick  t;.  GTeenway(c)  is  one. 

A  several  fishery  is  no  doubt,  prim&  facie,  to  be  assumed  to  be  in  the 
*X±^'\  ^^^^  ^^  ^^^  defendant,  and  ^therefore  liberum  tenementum  is  a  good 
-*  plea ;  and  the  plaintiff  must  reply  by  showing  a  grant  of  a  several 
fishery  or  a  prescriptive  right  to  one.  It  is  justly  observed  by  Lord 
Denman  (8  Q.  B.  p.  1017.)  that  this  implies  that  trespass  will  lie  for 
breaking  a  several  fishery  when  the  soil  is  in  another.  It  was  then  ar- 
gued that  the  count  in  this  case  was  bad,  because  the  prim&  facie  infer- 
ence that  a  several  fishery  was  in  the  plaintiff's  own  soil  was  negatived 
by  the  statement,  in  the  declaration  itself,  that  it  was  in  the  soil  of  Philip 
Francis,  and  that  the  plaintiff  ought  to  have  shown  a  title  by  grant  or 

(a)  "  Qne  le  dit,"  Ac,  (defendant)  *'  av  pesche  en  son  seVal'  pescher  a  C  et  avoit  prb  C  silxnMU» 
et  ants  poisions  al'  rain  de  0  1'."    Yearb.  Tr.  20  H.  6,  fol.  40  B.,  pi.  10. 

(6)  **  In  liberft  pisoar*  ipsius  A  apnd  N  piscatus  fait"  '*  et  piscem  de  pisoariis  pr»dief  ad 
valentiam  0  s.  oeper*,  Ac."    Fits.  N.  B.  88  O. 

(c)  Note  (2)  to  Mellor  v.  Spateman,  1  Wms.  Sannd.  346  6. 
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prescription  to  the  several  fishery.  The  answer  to  this  was,  however, 
quite  satisfactory ;  that  the  declaration  does  not  disclose  any  right  in  the 
defendant  to  put  the  plaintiff  to  the  allegation  of  snch  a  special  title, 
because  there  is  no  averment  that  the  defendant  claimed  under,  or  acted 
bj  the  authority  of,  the  owner  of  the  soil. 

We  feel  no  difficulty,  therefore,  in  agreeing  with  the  Court  of  Queen's 
Bench,  and  are  all  of  opinion  that  an  action  of  trespass  will  lie  for  fishing 
in  a  several  fishery ;  this  right  standing  on  the  same  footing  with  that 
of  free  warren,  to  which  it  bears  a  close  analogy;  and  with  respect  to 
the  right  of  bringing  an  action  of  trespass  for  entering  a  free  warren  no 
doabt  has  ever  been  entertained. 

The  remaining  question  is  whether  the  description  of  a  «  sole  and  ex- 
clusive fishery*'  is  sufficient,  and  equivalent  to  that  of  a  several  fishery. 

Whatever  doubt  there  might  have  been  on  special  demurrer,  we  all 
agree  in  opinion,  that,  after  verdict,  no  objection  can  be  taken  to  this 
description.  It  appears  to  us  not  to  be  matter  of  substance.  These 
words  contain  a  description  of  precisely  the  same  right  as  is  *ordi-  r^AAf* 
narily  expressed  by  the  term  «  several  fishery,"  that  is,,  the  right  ^ 
of  fishing  exclusive  of  all  others  in  a  particular  place.  The  words  are 
not  an  improper  translation  of  the  words  separcUis  piscaria;  and,  in  order 
to  sustain  the  allegation  in  this  declaration,  the  plaintiff  must  have  proved 
that  he  was  entitled  to  that  precise  species  of  incorporeal  right  which 
is  usually  termed  a  << several  fishery.'* 

It  was  indeed  suggested  in  the  judgment  in  the  Queen's  Bench  that 
the  proof  of  a  license  for  a  time  certain,  even  an  hour,  to  fish  in  the  part 
of  the  river  given  to  the  plaintiff,  alone,  and  to  the  exclusion  of  the 
owner  of  the  soil  and  all  others,  would  probably  have  sustained  this 
allegation,  and  that  a  mere  license  would  not  give  a  right,  so  as  to  main- 
tain an  action.  If  this  were  so,  and  a  mere  license  would  have  answered 
the  description  in  the  declaration,  the  declaration  could  not  be  supported. 
Bat  a  valid  license  for  a  time  certain  must  be  by  deed ;  Hopkins  v.  Robin- 
son, 2  Lev.  2.  To  give  the  plaintiff  a  sole  and  exclusive  right  even  for 
an  hour,  a  deed  was  necessary ;  and  that  would  be  a  grant ;  and,  whether 
the  grantee  of  the  fishery  had  it  in  fee  or  for  a  term  of  years,  or  even  an 
hour,  he  could  sue  for  a  disturbance  during  the  time  that  the  interest 
under  his  grant  continued. 

If,  indeed,  the  words  «<  several  fishery"  were  terms  of  art,  such  as  the 
words  "felony,"  "murder,"  "burglary,"  equivalent  expressions  could 
not  be  used :  but  we  are  not  aware  of  any  authority  for  that  position. 
Where  such  technical  words  are  not  required,  the  law  permits  a  variety 
of  expressions.  It  is  said  in  Wrotesley  v.  Adams,  Plowd.  1^7, 190,  in 
speaking  of  the  words  "nuper"  and  *"  quondam,"  that  such  va-  r^^^ir 
riations  may  be  well  permitted,  «  especially  in  counts,  which,  if  *■ 
they  have  matter  of  substance,  shall  never  abate." 

We  all  think  that  the  plaintiff's  right  to  such  an  incorporeal  heredita- 
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ment  in  this  fishery  as  will  support  an  action  of  trespass  is  substantiallj 
described  in  this  declaration;  that  it  must  have  been  proved,  on  the  trial, 
that  the  plaintiff  had  the  very  same  right  which  is  usually  termed  a 
several  fishery,  or  the  plaintiff  would  not  have  obtained  a  verdict. 

Therefore  we  think  judgment  ought  to  have  been  given  for  the  plain- 
tiff on  that  verdict,  with  the  damages  found  by  the  jury.  Therefore 
the  judgment  of  the  Queen's  Bench  must  be  reversed,  and  judgment 
given  for  the  plaintiff  in  error  accordingly. 

Judgment  reversed. 


The  right  to  fish  in  unnaTigable  riven  belongs 
exolnsWely  to  the  owners  of  lands  acyoining, 
extending  to  the  middle  of  the  river,  but  under 
such  restraints  as  government  may  impose. 
Adams  o.  Pease,  2  Conn.  481 ;  Commonwealth  «. 
Chapin,  5  Pick.  199;  Vinton  «.  Welsh,  9  Pick. 
87;  Hooker  v,  Cammings,  20  Johns.  90;  Ingram 
V.  Threadgill,  3  Dev.  69.  The  cnstom  of  fish- 
ing  in  annavigable  rivers  on  the  soil  of  another 
is  not  a  good  custom,  and  if  it  were  it  ought  to 
be  specially  pleaded.  .  Such  a  right,  if  avail- 
able at  all,  must  be  elaimed  as  belonging  to 
some  estate,  and  by  prescribing  in  a  que  estate. 
Waters  v.  Lilly,  4  Pick.  145.  The  legislature 
may  regulate  fisheries  which,  by  the  common 
law,  would  be  private  property.  Vinton  v.  Welsh, 
9  Pick.  87;  Peables  v.  Hannaford,  6  Shop.  106; 
Cottrill  V.  Myrick,  3  Fairf.  222.  The  right  of 
fishing  in  a  navigable  river  is  a  common  right 
King  V.  Lay,  5  Day,  72;  Tard  v.  Carman,  2 
Penn.  936 ;  Parker  «.  Cutler  MUl-dam  Co.,  7 
Shop.  353.  No  person  has  a  several  or  exclusive 
right  of  fishery  in  navigable  waters ;  and  waters 
which  are  sufficient  in  fact  to  afford  a  oonvnon 
passage  for  people  in  sea- vessels  are  to  be  taken 
.  M  navigable.  Collins  v.  Benbury,  3  Iredell, 
277.  The  common  law  principle  that  rivers 
wherein  the  tide  does  not  ebb  and  flow,  belong 
to  the  owners  of  the  adjoining  land  on  each 
side,  is  not  applicable  to  the  Susquehanna  and 
Delaware,  and  other  large  waters  of  Pennsyl- 
vania whieh  are  navigable,  although  there  is  no 
flow  and  reflow  of  the  tide,  and  belong  to  the 
common  wealth.  The  owners  of  land  on  the 
banks  of  such  large  rivers  have  not  an  exclusive 
right  to  fish  in  the  river  immediately  in  front 
of  their  lands;  but  the  right  to  fisheries  in 
those  rivers  is  vested  in  the  state  and  open  to 
alL  Carson  o.  Blaser,  2  Binn.  475 ;  Shrunk  «• 
The  SchuyUciU  Nav.  Co.,  14  Serg.  A  R.  7L 

No  one  can  be  entitled  to  a  several  fishery, 
or  the  exclusive  right  of  fishing  in  a  navigable 
river,  unless  suoh  right  be  derived  from  an  ex- 
press grant  by  the  sovereign  power,  or  perhaps 
by  such  a  length  and  kind  of  possession  as  will 
cause  a  presumption  of  such  right  to  arise.  The 
mere  cixcnmstance  of  fishing  the  waters  at  any 
particular  place,  no  matter  for  how  long  a  time, 
'  raises  no  presumption  of  such  a  grant,  because 
the  person  so  fishing  exercises,  j»rtm4  /aeie,  only 


a  right  which  belongs  to  him  in  common  witli 
all  others.  For  the  purpose  of  presuming  a 
grant  of  an  exclusive  right  in  any  person,  it 
should  appear  that  all  others  have  been  kept 
out  by  him  and  his  grantors,  not  only  from  fish- 
ing with  a  seine,  but  fh>m  fishing  in  any  man- 
ner in  the  waters  to  which  he  lays  daim.  Col- 
lins V,  Benbury,  5  Iredell,  118. 

Clearing  out  a  fishing  plaee  in  a  river  does  not 
give  an  exclusive  right  of  fishery.  Westfsil 
V.  Van  Anker,  12  Johns.  424.  A  free  fisheiy 
is  not  an  exclusive  fishery.  Melvin  e.  Whitings 
7  Pick.  79.  All  laws  regulating  the  taking  of 
fiish  are  for  public  benefit,  to  preserve  the  fish, 
and  are  public  statutes  of  which  the  Court  mm, 
tx  officio,  take  notice.  Bumham  e.  Webster, 
6  Mass.  266;  Commonwealth  v,  M'Curdy,  Ibid. 
324. 

Trespass  lies  when  the  commissioners  of 
Broad  river,  in  ^nth  Carolina,  destroy  fish- 
slnioes  erected  in  Congaree  river.  Boatwri^t 
o.  Bookman,  1  Rice,  447.  Trespass  will  lie  by 
the  owner  of  a  fishery  for  a  direct  interruption 
in  the  exereise  of  his  right  Hart  v.  HiU,  1 
Wharton,  124.  Per  Hustov,  J.,  "A  pool  or 
fishing-place — a  fishery  is  in  the  river ;  rafts, 
boats,  or  vessels  are  not  to  cast  anchor  in  it ; 
the  seine  or  net  is  cast  out  in  the  river;  it  is 
drawn  through  the  river :  and  the  owner  of  the 
shore  has  the  right,  and  sole  right,  unless  he 
has  parted  with  it,  to  fish  with  nets  opposite  his 
land;  the  owner  below  cannot  come  a  foot  above 
the  right  angle  from  dividing  point ;  the  owner 
cannot  even  let  his  net  swing  below  the  line 
from  the  dividing  line;  and  no  person  can  eome 
there  and  fish  under  a  claim  of  common  right 
Originally  it  was  a  privilege  or  franchise  appnr- 
tenant  to  the  shore ;  but  may  be  leased,  aold, 
or  devised  to  a  person  not  owning  the  l&od  on 
the  shore;  and  such  lessee,  devisee,  or  purchoaer 
has  no  other  right  to  the  a4)acent  land  than 
is  necessary  to  the  frill  use  of  the  fishery.  Tb« 
fee  simple  and  all  other  rights  not  ineonrivtect 
with  the  use  of  fishery,  may  remain  in  th« 
owner  of  the  land  a<yoining  the  river,  opposite 
to  the  fishery.  Clearly  for  a  direct  iDterraptioo 
while  actually  fishing,  trespass  will  lie :  tb<re 
may  be  acts  injurious  to  the  fishery,  for  whieh 
case  may  be  the  proper  remedy."    Ibid. 

Oysters,  planted  by  an  individual,  in  a  bed, 
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datriy  designated  and  marked  ont  in  navigable  In  rirers  where  the  tide  ebbf  and  flows,  as 
waters,  which  are  free  for  all  the  inhabitants  of  well  as  in  the  sea,  the  right  of  taking  fisK  ii 
the  state,  are  the  property  of  the  person  plant-  oommon  to  all  the  oitisens,  and  extends  to  the 
ing  them,  and  he  may  maintain  trespass  against  taking  of  shellflsh  on  the  shore.  Parker  o.  Cut^ 
another  for  removing  them,  notwithstanding  the  ler  Mill-dam  Co.,  7  Shop.  363.  A  several  fish- 
latter  has  deposited  other  oysters  in  the  saiAe  ery,  in  an  arm  of  the  sea,  where  the  tide  ebbs 
place  with  the  knowledge  that  the  plaintiff  had,  and  flows,  may  be  derived  firom  prescription ; 
at  the  time,  similar  property  there,  and  with  bat  such  prescription  most  be  dearly  proved ; 
so  intent  so  to  mingle  the  two  kinds  together  every  presnmption  is  against  it  Oonld  •. 
that  neither  eould  be  identifled.  Decker  «.  James,  6  Cow.  869 ;  Rogers  «.  Jones,  1  Wend. 
Fisher,  4  Barb.  Sap.  Ct  692;  Fleet  v.  Hege-  287. 
man,  U  Wend.  42. 


The  QUEEN  v.  CHARRETIB,  Sir  WILLIAM  YOUNG,  and 
Others.    Feb.  24. 

Stat  49  G.  8,  o.  126,  s.  8,  which  makes  it  a  misdemeanor  to  receive  money  for  any  "ofliee, 
eommisaion,  place,  or  employment^'  specified  in  the  act  (inelnding  ofllces,  Ac,  belonging  to  or 
ander  tbe  appointment  of  the  East  India  Company),  applies  to  the  sale  of  an  Bast  India 
director's  nomination  to  a  eadetehip. 

Altboagh,  by  the  praetice  of  the  Company,  inch  nominaUon  is  given  only  in  the  form  of  a  pri« 
sentation  of  the  party  by  the  director  to  the  Court  of  directors  as  a  cadet,  '<  provided  b« 
shall  afipear  to"  them  "eligible  f*  and  the  party  mnst  afterwards  be  examined  by  committee 
sad  paaaed.  And  although  the  nomination  only  gives  the  party,  when  examined  and  passed^ 
a  right  to  go  ont  to  India,  which  he  does  at  his  own  expanse,  and  obtains  a  commission  on  his 
landing ;  but  before  that  time  he  receives  no  pay  firom  the  Company,  and  is  not  under  their 
control. 

Ikdictmbnt,  under  stat.  49  G.  8,  c.  126,  <<  for  the  farther  prevention 
of  the  sale  and  brokerage  of  offices,  "(a) 

(a)  Stat  49  O.  3,  o.  126,  s.  1,  recites  sects.  2,  8,  4,  6,  and  7  of  stot  6  A  6  Ed.  6,  c  16^ 
"  against  buying  and  selling  of  ofllces ;"  and  then  enacts  that  "  the  said  act  and  all  the  provisions 
therein  contained  shall  extend  and  be  construed  to  extend"  "  to  all  offices  in  the  gift  of  the  Crown, 
or  of  any  ofllce  appointed  by  the  Crown,  and  all  commissions  civil,  naval,  or  military,  and  to  all 
places  and  employments,  and  to  all  deputations  to  any  such  offices,  commissions,  places,  or 
employments  in  the  respective  departments  or  offices,  or  under  the  appointment  or  superintend- 
ence and  control  of  the  Lord  High  Treasurer  or  Commissioners  of  the  Treasury,  the  Secretary 
of  State,  the  Lords  Commissioners  for  executing  the  Office  of  Lord  High  Admiral,  the  Master- 
General,  and  principal  Officers  of  His  Mi^esty'f  Ordnance,  the  Commander  in  Chief,  the  Secre- 
tarj  at  Wsr,  tiie  Paymaster-General  of  His  Majesty's  Forces,  the  Commissioners  for  the  AiTairs 
of  India,  the  Commissioners  of  the  Excise,  the  Treasurer  of  the  Navy,  the  Commissioners  of  the 
Navy,  the  Commissioners  for  Victualling,  the  Commissioners  of  Transports,  the  Commissary- 
Oeneral,  the  Storekeeper-General,  and  also  the  principal  Officers  of  any  other  public  department 
)r  office  of  His  Majesty's  Government  in  any  part  of  the  United  Kingdom,  or  in  any  of  his  Ma- 
jesty's dominions,  colonies,  or  plantations  which  now  belong  or  may  hereafter  belong  to  His 
Majesty,  and  also  to  all  offices,  commissions,  places,  and  employments  belonging  to  or  under  thn 
appointment  or  control  of  the  United  Company  of  Merchants  of  England  trading  to  the  East 
ladies,  in  as  full  and  ample  a  manner  as  if  the  provisions  of  the  said  act  were  repeated  as  to  alt 
iuoh  offices,"  Mo.,  "  and  made  part  of  this  act;  and  the  said  act  and  this  act,  and  all  the  clauses 
aad  provisions  therein  respectively  contained,  shall  be  construed  as  one  act,  as  if  Uie  same  had 
been  herein  repeated  and  re-enacted." 

Sect  3  enacts :  That  if  any  person  "  shall  sell  or  bargain  for  the  sale  of,  or  receive,  have,  or 
t^ce  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly,  or  any 
promise,  agreem«ot»  covenant,  contract,  bond,  or  assurance,  or  shall  by  any  way,  device,  or  means 
eontract  or  agre«  to  receive  or  have  any  money,  fee,"  Ac,  "  directly  or  indirectly,  and  also  if  any 
penon  or  persoiM  shall  purchase  or  bargain  for  the  purchase  of,  or  give  or  pay  any  money,  fee," 
4c.,  *'or  maika  or  entnr  into  any  promise,  agreement^  covenant,  contract,  bond,  or  assurance  to 
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*4481  *^^^  ^^^  count  stated :  that  John  Charretie,  late  of  London, 
-^  master  mariner,  James  ^Ilett,  late  of  the  same  place,  gentle- 
^MMqi  ^^^9  ^^^  Anna  the  wife  of  Allen  Stewart,  '^'late  of  the  same 
-*  place,  Esquire,  heretofore,  to  wit,  on,  Ac.  (1st  November,  8  Vict.), 
with  force  and  arms,  at  London,  &c.,  unlawfully  and  corruptly  did 
♦il'^m  ''®^®^^®>  have,  *and  take  from  one  William  Wotherspoon  reward 
^  and  profit,  to  wit,  a  sum  of  money,  to  wit,  the  sum  of  20002.,  the 
moneys  of  the  said  William  Wotherspoon,  for  the  appointment  and 
nomination  of  a  certain  person,  to  wit,  one  William  White  WotherspooD, 
to  a  certain  office,  commission,  place,  and  employment  then  and  there 
being  under  the  appointment  and  control  of  the  East  India  Company,  to 
wit,  the  office,  commission,  place,  and  employment  of  a  cadet  in  the 
service  of  the  East  India  Company ;  against  the  form  of  the  statute,  &c., 
and  against  the  peace,  &c.  And  that  Sir  William  Young,  Baronet,  late 
of  London  aforesaid,  then  and  there,  to  wit,  on,  &c.,  with  force  and  arms, 
at  London,  &c.,  unlawfully,  wilfully,  and  knowingly  did  aid,  abet,  and 
assist  them,  the  said  John  Charretie,  James  Ballet,  and  Anna  Stewart^ 

give  or  pay  any  money,  fee,"  Ac,  "  or  shall,  by  any  way,  meana,  or  derioe,  contraet  or  agree  to 
give  or  pay  any  money,  fee,"  Ao.,  ''  directly  or  indirectly,  for  any  office,  commission,  place,  or 
employment  specified  or  described  in  tbe  safd  recited  act  or  this  act,  or  within  the  tme  intent  or 
meaning  of  the  said  act,  or  this  act,  or  for  any  deputation  thereto,  or  for  any  part,  parcel,  or  j  sr- 
ticipation  of  the  profits  thereof,  or  Tor  any  appointment  or  nomination  thereto  or  resignation 
thereof,  or  for  the  consent  or  consents  or  voice  or  voices  of  any  person  or  persons  to  any  such 
appointment,  nomination,  or  resignaUon,"  "such  person,  and  also  every  person  who  shall  wil- 
fully and  knowingly  aid,  abet,"  Ac,  "  therein,  shaU  be  deemed  and  adjudged  guilty  of  a  mis- 
demeanor." 

Sect.  4  enacts :  That  if  any  person  "  shaU  receive,  have,  or  take  any  money,  fee,  rewtrdl,  or 
profit,  directly  or  indirectly,  or  take  any  promise,  agreement,  covenant,  contract,  bond,  or  asso. 
ranee,  or  by  any  way,  means,  or  device,  contract  or  agree  to  receive  or  have  any  money,  fee, 
gratuity,  loan  of  money,  reward  or  profit,  directly  or  indirectly,  for  any  interest,  soIieitatioD, 
petition,  request,  recommendation,  or  negotiation  whatever,  made  or  to  be  made,  or  pretended  to 
be  made,  or  under  any  pretence  of  making  or  causing  or  procuring  to  be  made  any  interest, 
solicitation,"  Ac,  **  in  or  about  or  in  anywise  touching,  concerning,  or  relating  to  any  nomi- 
Dation,«appointment,  or  deputation  to,  or  resignation  of  any  such  office,  commission,  place,  or 
employment  as  aforesaid,  or  under  any  pretence  for  using  or  having  used  any  interest,  solicits tioo," 
Ac,  "  in  or  about  any  such  nomination,"  Ac,  "  or  for  the  obtaining  or  having  obtained  the  con- 
sent or  consents  or  voice  or  voices  of  any  person  or  persons  as  aforesaid  to  such  nomioation, 
appointment,"  Ac ;  and  also  if  any  person  "  shall  give  or  pay  or  cause  or  procure  to  be  giren." 
Ac,  "any  money,  fee,"  Ac,  "reward  or  profit,  or  make  or  cause  or  procure  to  be  made  any 
promise,  agreement,  covenant,  contract,  bond,  or  assurance,  or  by  any  way,  means,  or  device, 
contract  or  agree  or  give  or  pay  or  cause  or  procure  to  be  given  or  paid  any  money,  fee,"  ic, 
"  reward,  or  profit  for  any  solicitation,  petition,  request,  recommendation,  or  negotiation  what- 
ever, made  or  to  be  made,  that  shall  in  anywise  touch,  concern,  or  relate  to  any  nomination, 
appointment,  or  deputation  to,  or  resignation  of  any  such  office,  commission,  place,  or  emploj- 
ment  as  aforesaid,  or  for  the  obtaining  or  having  obtained,  directly  or  indirectly,  the  consent  or 
consents,  or  voice  or  voices  of  any  person  or  persons  as  aforesaid,  to  any  such  nomination 
appointment,"  Ac ;  "and  also  if  any  person"  "  shall,  for  or  in  expectation  of  gain,  fee,  grataitj, 
loan  of  money,  reward,  or  profit,  solicit,  recommend,  or  negotiate  in  any  manner  for  any  person 
or  persons  in  any  matter  that  shall  in  anywise  touch,  concern,  or  relate  to  any  such  nomination, 
appointment,"  Ac,  "aforesaid,  or  for  the  obtaining,  directly  or  indirectly,  the  consent  or  consents 
or  voice  or  voices  of  any  person  or  persons  to  any  such  nomination,  appoinUnent,  or  deputation 
or  resignation  aforesaid,"  "such  person,  and  also  every  person  who  shall  wilfully  and  know- 
ingly aid,  abet,"  Ac,  "such  person  therein,  shall  be  deemed  and  ac^udged  guUty  •{  a  mi*- 
demeanor." 
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the  offence  and  niisdemeanor  aforesaid  to  do  and  commit ;  against  the 
form  of  the  statute,  kc.y  and  against  the  peace,  &c. 

The  seventh  count  charged:  that  the  said  John  Gharretie,  James 
llallett,  Anna  Stewart,  and  Sir  William  Young,  Baronet,  being  evil  dis- 
posed persons,  heretofore,  to  wit,  on,  &;c.,  with  force  and  arms,  at  Lon- 
doD,  &c.,  unlawfully  and  corruptly  did,  amongst  themselves  and  with 
divers  other  evil  disposed  persons  to  the  jurors  aforesaid  unknown, 
conspire,  combine,  confederate,  and  agree  together  unlawfully  and  cor* 
raptly  to  bargain  for  the  sale  of  a  certain  other  office,  commission,  place, 
and  employment  then  and  there  being  under  the  appointment  and  con- 
trol of  the  said  East  India  Company,  to  wit,  the  office,  commission,  place, 
and  employment  of  a  cadet  in  the  service  of  the  said  East  India  Company ; 
in  contempt  of  our  said  Lady  the  Queen,  &c.,  and  against  the  peace,  &c. 

*0n  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  r^t^ci 
London  after  Michaelmas  term,  1847,  it  appeared  that  in  Novem-  ^ 
ber,  1844,  William  White  Wotherspoon  obtained  a  cadetship  on  the  nomi- 
nation of  Sir  William  Young,  an  East  India  director :  that  Charretie 
procured  the  nomination,  and  corruptly  received  a  sum  of  money  for  so 
doing :  and  that  Sir  W.  Young,  though  it  did  not  appear  that  he  had 
participated  in  the  corrupt  profit,  had  assisted  in  disguising  the  transac- 
tion. The  documentary  proceedings  as  to  the  appointment  were  in  the 
prescribed  official  forms ;  and  the  material  part  of  them  appeared  on  the 
nomination  paper,  produced  in  Court  by  the  head  of  the  Cadet  depart- 
ment, as  follows. 

First,  the  petition  of  W.  W,  Wotherspoon. 

"  To  the  Honounble  Court  of  Diraeton,"  Ao.  "  The  hnmble  petition  of  William  White  Wothor- 
ipooit  showeth :  That  your  petitioner  is  deiirous  of  entering  the  military  service  of  the  Company 
u  a  cadet  for  the  ICadras  Infantry,  to  which  he  has  been  nominated  by  Sir  William  Tonng,  Bart, 
li  the  recommendation  of  his  father,  and,  should  he  be  so  fortunate  as  to  appear  to  your  Hononrt 
eligiUe  for  thai  station,  promiaes  to  eondnet  himself  with  fidelity  and  honoor.  That  your  peti- 
tiooer  has  been  furnished  with  the  Articles  of  Waiv  as  also  the  terms  and  the  resolutions  of  the 
CooTt  of  the  9th  August,  1809,  and  7th  March,  1823,  by  which  latter  resolution  it  is  required  that 
he  shall,  as  a  eondiUon  to  his  appointment,  subscribe  to  the  military  fund  at  his  respectiTe  Pre- 
ndency;  to  which  he  promises  faithfully  to  oonform,  as  also  to  all  the  rules,  orders,  and  rogula- 
tioDf  which  have  been  or  may  be  established  by  the  Honourable  Court  or  the  Governor  and  Coun-  ' 
dl  tt  the  Presidency  to  which  he  is  appointed." 

Immediately  following  was  the  nomination,  in  these  words,  signed  by 
the  defendant.  Sir  W.  Young. 

'  Direetor'a  Nomination.  I,  Sir  WiUiam  Toung,  Bart,  being  one  of  the  Directors  of  the  East 
India  Company,  beg  leave  to  present  the  petitioner  William  Whitec  Wotherspoon  as  a  cadet  for 
the  Madias  Infantry  on  one  of  my  nominations  for  the  season,  provided  he  shall  appear  to  yon 
eligible  for  that  station :  and  I  do  declare  that,  from  the  character  given  of  him  by  his  father, 
who  certifies  that  he  is  well  acquainted  with  his  family,  *character,  and  connexions,  he 
19,  in  my  opinion,  a  fit  person  to  petition  the  East  India  Company  for  the  appointment  1**452 
he  now  solicits. 

**  Recommended  to  me  by  his  father.  Wx .  TovHa." 

The  petitioner  was  examined  and  passed  by  the  Committee  appointed 
for  that  purpose,  and  the  words 

"Examined  and  passed  the  27th  November,  1844,  by,"  Me,  (Signatores) 
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were  written  on  the  nomination  paper,  a(t  the  foot  of  the  Director's  noni- 
nation.  In  the  same  paper  was  contained  the  following  document,  filled 
up,  as  required,  by  W.  W,  Wotherspoon. 

t*  Instrnctions  for  filling  in  the  sniwer. — ^The  tnswen  to  the  foHowing  qaettlons  most  be  writ- 
(en  by  the  cadet  himself  in  the  presence  of  one  of  the  clerks  of  the  Cadet  Office. 


Here  insert  your  names. 

Insert  name  of  Director,  and 
against  the  answer  write  the  name 
of  the  person  who  recommended 
yon  to  the  Director. 

These  questions  most  be  answered  * 
deoidedly,  as,  by  the  resolution  of 
Conrt  of  9th  Augast»  1809,  you  will 
be  subject  to  dismission  if  your 
appointment  has  been  obtained  by 
improper  means. 


Examxnatio%  of  Csdet 

WiUiam  White  Wothtnpwm, 

QuMtion,  Who  recommended  yon  to  [Sir  William  TouBg, 
Bart]  the  nominating  director,  for  this  ^pointment? 

Anaw9r,    My  Father. 

QutHum,  Do  you  beliere  that  any  person  has  receired, 
or  is  to  receire,  any  pecuniary  consideration,  or  anything 
oonyertible  In  any  mode  into  a  pecuniary  benefit,  on  aeeoonl 
of  your  nomination  f 

Anawer,    No. 


QmftUm.  Are  you  aware  that,  if  it  should  be  herMfter 
discovered  that  your  appointment  has  been  obtained  by 
improper  means>  you  will  be  dismissed  and  rendered  ineli- 
gible to  hold  any  dtnation  in  the  Company's  serriee 
again? 
Anaiper,  Yes. 
Cadet's  signature.  Wm.  W.  WorBBBSPOOV. 

I  do  hereby  declare  to  the  best  of  my  belief  that  the  petitioner's  answers  to  the  foregoing  ques- 
tions are  correct  (Signed)  Wb.  Yoi7H«  (the  defendant). 

The  party  obtaining  the  nomination  is  also  required  to  subscribe  a 
^. -q-i  declaration  addressed  to  the  Company,  *which  forms  part  of 
*'  the  nomination  paper,  and  was,  in  the  present  instance,  as  fol- 
lows ;  the  signature  being  that  of  the  cadet's  father. 

-  Qentlemen, — ^I  do  hereby  declare,  upon  my  honour,  that  I  received  the  nomination  of  a  eadet 
for  the  Madras  infantry  from  Sir  William  Young,  Bart,  gratuitously,  and  expressly  for  Mr.  Wil- 
liam White  Wotherspoon,  and  to  whom  I  have  given  it  gratuitously,  being  well  acquainted  with 
bis  character,  family,  and  connexions.    I  am,"  Ac.    "  Williab  Wotbbbspooiv,  Solicitor,"  Ac 

The  witness  from  the  Cadet  department  stated  that  the  nomination 
thus  made  gives  the  parly  a  right  to  go  out  to  India;  that  he  takes  with 
him  a  certificate  of  appointment  on  parchment  ;(a)  and  that  he  obtains 
his  commission  on  landing.(i)  It  alsa  appeared  in  evidence  that  the 
cadet  goes  out  at  his  own  expense,  and  is  not  under  the  Company's 
control,  or  in  receipt  of  pay  from  them,  before  he  arrives  in  India.  The 
cadet  Wotherspoon  went  to  India  in  December,  1844. 

On  this  evidence  it  was  objected,  on  behalf  of  the  defendants  Charretie 
and  Sir  W.  Young,  that  a  cadetship,  before  the  cadet's  arrival  in  India, 
was  not  an  «<  office,  commission,  place,  or  employment"  within  stat.  49 
6.  8,  c.  126.  Lord  Denman,  C.  J.y  overruled  the  objection :  and  tbe 
defendant  Charretie  was  found  guilty  on  the  Ist  and  7th  counts,  and  Sir 
W.  Young  on  the  7th. 

(a)  This  was  not  prodnoed  at  the  triaL 

{h)  The  reporters  have  been  iaTonred  with  the  following  statement,  as  eorreetly  describing  the 
{Tactice : — Cadets  proceeding  to  India  are,  on  their  arrlTal,  admitted  to  the  servioe  in  eonfonnity 
with  their  appointments,  and  are,  at  the  same  time,  promoted,  as  a  matter  of  oouree,  to  eommii- 
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In  Hilary  term,  1848,  Caehbumj  on  behalf  of  Sir  *W.  Young,(a)  r^^ci 
and  Qrcmder^  on  behalf  of  Charretie,  obtained  a  rule  nisi  for  a  ^ 
new  trial  on  the  following  grounds.  Ftrat:  That  the  nomination  did  not 
create  ap  office,  &c.  (as  above),  but  only  conferred  an  inchoate  right  to 
an  office ;  and,  therefore,  no  offence  was  proved  within  stat.  49  G.  3,  c. 
126,  8.  3.  Secondly :  That  the  counts  were  not  supported,  nor  the  case 
brought  within  sect.  3,  because  it  appeared  that  Sir  W.  Young  had  no 
power  to  confer  the  office,  but  only  to  give  his  nomination,  the  appoint- 
ment resting  with  others.  Thirdly :  That  the  offence  proved,  if  any, 
was  under  sect.  4,(&)  and  the  counts  should  have  been  framed  accord- 
ingly.(<?)    In  Michaelmas  term  (November  20th),  1848,(d) 

Sir  J.  JerviSj  Attorney-General,  Sir  F.  Theitger^  Clarkaony  Peacock^ 
and  Forsyth  showed  cause. — First:  It  is  objected  that  the  nomination  to  a. 
cadetship  is  not  a  nomination  to  an  «<  office,  commission,  place,  or  employ^ 
ment"  within  stat.  49  G.  3,  c.  126,  s.  8,  because  the  cad^t  is  merely  in  & 
state  of  transition,  and  is  a  candidate  for  a  commission,  not  the  holder  of 
it.  And  this  is  true  as  to  the  commission ;  but  the  cadetship  which  entitles 
to  the  commission  may  still  be  an  <«  office,"  a  <<  place,"  or  an  «  employ- 
ment," within  the  act.  It  clearly  is  a  thing  to  which  an  <<  appointment*^ 
may  be  made,  within  the  meaning  of  the  clause ;  the  documents  produced 
continually  speak  of  it  as  the  subject  of  appointment ;  and  the  person 
appointed  is  styled  in  them  a  *«  cadet."  Stat.  83  G.  3,  c.  52, 
s.  60,  makes  a  similar  application  of  terms,  enacting  that,  except 
under  certain  conditions,  ^<  no  person  shall  be  capable  of  acting,  or  being 
appointed  or  sent  to  India,  in  the  capacity  of  writer  or  cadet,"  &c. 
Sect.  3  of  stat.  49  G.  3,  c.  126,  mentions  any  office,  &c.,  specified  or 
described  in  the  recited  act,  5  &  6  Ed.  6,  c.  16,  or  this  act,  or  within 
the  true  intent  or  meaning  of  either.  That  refers  to  sect.  1  of  stat.  49 
6.  3,  c.  126 ;  and  the  words  used  there  are  intended  to  enlarge  the 
provisions  of  the  former  act,  and  are  clearly  extensive  enough  to  include 
this  appointment.  The  question  is  important ;  for,  as  no  person  can  go 
to  India  in  the  military  service  of  the  Company  without  a  cadetship, 
that  service  is  in  effect  withdrawn  from  the  operation  of  the  act  if  the 
objection  succeeds.  Secondly :  It  is  said  that  sect.  3  does  nor  npply, 
because  Sir  W.  Young  had  not  power  absolutely  to  confer  the  office, 
assuming  it  to  be  one ;  he  could  nominate,  but  not  appoint.  But  the 
counts  in  question  do  not  allege  or  imply  that  he  could  absolutely  appoint ; 
nor  is  the  fact  required.  The  first  count  states  that  the  money  was 
corruptly  received  «<  for  the  appointment  and  nomination"  to  an  office 
^^  being  under  the  appointment  and  control  of  the  East  India  Company." 

lioni;  u  enrign  if  of  infantiy,  u  cornet  if  of  oaralry,  and  second  lieaienant  if  of  artiUeiy  or 
•Dgiaeert.    They  are  afterwards  posted  to  regiments  as  racancies  occur. 

(a)  Sir  W.  Young  died  after  the  rule  was  obtained,  and  before  the  argument 

{I)  There  were  counts  adapted  to  sect  4;  but  the  Jury  did  not  convict  on  those. 

(e)  The  rule  was  granted  on  these  grounds  only ;  others  were  mentioned,  which  it  is  unneeea* 
ury  to  state. 

(^  Before  hotd  DsmrAH,  0.  J.,  Colbbid«b,  Wiortmait,  and  Ebli,  Js. 
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If  the  objection  be  valid,  the  count  is  bad  on  the  face  of  it ;  but  the 
averments  simply  follow  the  statute.  The  whole  evidence  shows  that 
Sir  W.  Young  had  the  nomination,  as  a  director,  and  that  a  director's 
nomination  is  invariably  followed  by  appointment :  therefore  the  monej 
paid  here  to  obtain  the  nomination  was^  in  truth,  paid  for  the  appoiDC- 
ment.  That,  if  the  contract  would  have  supported  an  action,  might 
have  been  stated  in  pleading  as  the  consideration:  and  it  woald 
♦d'^fil  *^^^^  ^^^^  °^  answer  to  allege  that  Charretie  or  Sir  W.  Young 

-'  had  no  power  by  his  own  act  to  complete  the  sale.  Sir  W.  Young 
was  able  to  insure  the  completion.  A  contract  for  the  sale  of  railway 
shares  is  valid,  though  at  the  time  of  sale  the  vendor  neither  has  them, 
nor  has  acquired  any  right  to  have  them ;  Hibblewhite  v,  M'Morine,  5 
M.  &  W.  462.t  Whether  the  party  nominated  did  in  fact  obtain  the 
appointment  or  not  is  immaterial  to  the  offence  under  sect.  3.  He  might 
have  died  on  the  voyage  out ;  still  the  offence  would  have  been  complete. 
Even  supposing  that  the  power  of  Sir  W.  Young  to  sell  were  essential 
to  the  charge,  it  may  correctly  be  affirmed  that  he  had  that  power ;  for 
the  appointment  followed  the  nomination  as  of  course,  if  he  did  not 
appoint  a  person  actually  disqualified ;  and  it  may,  therefore,  be  said 
that,  in  fact,  when  the  nomination  was  sold  the  appointment  was  sold. 
The  same  arguments  will  support  the  7th  count.  According  to  the  de- 
fendants, Stat.  49  G.  3,  c.  126,  s.  3,  would  not  apply  if  a  party  took 
money  for  an  office  to  which,  in  form,  the  Crown  appointed.  The  ques- 
tion on  both  counts  was  for  the  jury ;  and  nothing  is  alleged  that  was 
not  substantially  proved.  Thirdly :  It  is  contended  that  the  statute,  by 
sect.  4,  expressly  distinguishes  contracts  for  «  any  interest,  solicitation, 
petition,  request,  recommendation,  or  negotiation,"  in  respect  of  any 
appointment  to  an  office,  from  contracts  to  pay  money  for  the  office; 
and  makes  the  former  class  a  separate  misdemeanor :  that  this,  as  ap- 
pears by  the  evidence,  is  the  misdemeanor  now  under  prosecution,  and 
that  the  indictment  should  have  been  adapted  to  sect.  4.  But  the  evi- 
.dence  shows  that  the  bargain  here  was,  in  fact,  for  the  nomination,  that 
*4.S71  *'^o°^*"*^Jo^  being  virtually  the  appointment ;  and  not  for  mere 

-'  interest,  solicitation,  or  negotiation.  The  case  is  the  same  as  if 
there  had  been  an  express  written  contract  to  pay  for  an  appointment. 
Such  a  contract,  produced  in  evidence,  would  have  defeated  a  count  on 
sect.  4.  Under  a  bargain  so  expressed,  the  money  would  not  have  been 
earned  by  a  mere  solicitation.  And  it  is  sufficient  that  money  was  re- 
ceived on  a  contract  for  the  appointment :  what  took  place  in  consequence 
is  immaterial :  if  one  of  the  defendants  had  accepted  the  money  on  that 
agreement  and  done  nothing,  the  offence  would  still  have  been  perfected. 
The  seventh  count  is  more  general  than  the  first,  stating  only  that 
the  parties  conspired  unlawfully  to  bargain  for  the  sale  of  an  office,  and 
not  mentioning  any  agreement  for  appointment  or  nomination.  It  i» 
immaterial  on  that  count  who  nominated  or  appointed :  all  that  is  impor 
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tant  is  the  conspiracy  to  bargain.  Persons  might  ^e  guilty  of  conspiring 
to  effect  a  corrupt  bargain  for  the  sale  of  an  estate,  though  no  party  to 
the  transaction  had  any  power  to  sell. 

Orowder  and  Warren^  contra. — First :  On  an  indictment,  tae  nature 
of  a  cadetship  is  not  to  be  taken  upon  mere  supposition :  the  prosecutors 
ought  to  have  shown  distinctly  that  it  was  within  the  act,  as  an  «<  office, 
commission,  place,  or  employment."  No  difficulty  is  removed  by  de- 
scribing it  as  an  office,  &c.,  «  and"  employment.  In  Regina  v.  Wil- 
liams, 2  Gar.  &  Kir.  51  (E.  C.  L.  R.  vol.  61),  the  indictment  was  for 
forging  a  <<  warrant  and  orddt""  for  payment  of  money ;  the  instrument 
proved  was  a  warrant  only;  and  Wiohtman,  J.,  directed  an  acquittal. 
[Lord  *Denman,  C.  J.,  referred  to  Regina  v.  Gilchrist,  2  Moo.  r^^^o 
C.  C.  233,  S.  C.  Car,  &  Marsh.  224  (E.  C.  L.  R.  vol.  41).  ■-  ^^^ 
WiGHTMAN,  J. — ^In  that  case,  and  in  Rex  v.  Crowther,  5  Car.  &  P.  816 
(£.  C.  L.  R.  vol.  24),  the  instrument  was  both  a  warrant  and  an  order  ; 
and  therefore  the  indictment  was  sustained.]  In  the  present  case  the 
indictment  professes  to  describe  an  illegal  contract ;  and  such  a  contract 
must  be  stated  precisely  as  to  its  subject-matter,  and  proved  as  laid,  as 
in  an  indictment  for  buying  or  selling  counterfeit  coin,  under  stat.  2  & 
3  W.  4,  c.  34,  s.  6 :  1  Russ.  on  Crimes,  p.  86,  book  ii.  c.  5,  Sd  ed.  The 
evidence,  here,  as  to  the  character  of  the  supposed  place  or  office,  is,  that 
a  cadet  receives  no  pay  till  he  gets  his  commission ;  though  the  pay, 
when  received,  may  be  retrospective :  he  is  presented  only,  not  appointed, 
by  the  director :  he  goes  out  at  his  own  expense,  is  not,  at  that  tim*e, 
imder  the  Company's  control,  and  may  change  his  mind  before  he  receives 
the  commission.  Till  he  actually  obtains  the  commission,  he  has  no 
office  or  appointment,  but  merely  a  capacity.  He  is  an  approved  candi- 
date for  a  commission.  The  «<  capacity"  of  a  cadet  is  the  term  used  in 
8tat.  33  G.  8,  c.  52,  ss.  59,  60.  «« Cadet"  is  explained  in  Johnson's  Dic- 
tionary as  meaning  <<  a  volunteer  in  the  army,  who  serves  in  expectation 
of  a  commission :"  and,  in  Jacob's  Law  Dictionary  (4th  ed.  by  Granger), 
as,  «  The  younger  son  of  a  gentleman ;  particularly  applied  to  a  volun- 
teer in  the  army,  waiting  for  some  post."  [Coleridge,  J. — The  words 
*<  station"  and  ^^  appointment"  are  applied  to  a  cadetship  in  the  nomi- 
nation paper.]  <«  Place"  and  the  other  words  used  in  the  act  49  G.  3, 
c.  126,  imply  duties,  rights,  and  liabilities.  [Erle,  J. — As  to  duty;  if 
the  cadet  went  to  New  York  instead  of  Madras,  would  he  be  acting  in 
his  "place"  *or  duty  as  cadet?  Coleridge,  J. — Is  not  he  in  r^A^-Q 
the  military  service  ?]  He  is  not,  according  to  the  evidence,  till  ^ 
he  arrives  in  India.  [Erle,  J. — ^I  do  not  see  what  is  the  definition  of  ^ 
^^  place"  that  would  exclude  this  cadetship.  And  it  appears  to  have  been 
worth  20002.]  The  nomination  might  be  worth  that,  and  yet  not  con- 
stitute a  «  place."  [Wightman,  J. — ^You  say  that  the  being  nominated 
a  cadet  is  only  standing  in  turn  for  a  place.]  It  is  no  more,  though  it 
may  be  worth  a  sum  of  ^oney.     The  only  pecuniary  worth  that  could 
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be  considered  would  be  an  emolument  attached  to  the  place.  A  candi- 
date for  holy  orders  may  be  rejected  by  the  Bishop  if  he  has  not  a  Uni- 
versity degree ;  but  that  degree  is  no  «« place"  or  «« office."  Stat.  5  &  6 
Ed.  6,  c.  16,  s.  2,  enacts  that,  if  any  person  shall  bargain  or  sell,  or 
receive  money  for,  any  office  there  mentioned,  or  the  deputation  of  any 
such  office  (the  meaning  of  which  latter  expression  is  shown  by  stat.  49 
6.  8,  c.  126,  8.  10),  or  to  the  intent  that  any  person  should  «« have, 
exercise,  or  enjoy"  the  same,  he  shall  forfeit  all  his  <<  right,  interest, 
and  estate"  <<of,  in,  or  to"  the  office  or  deputation,  and  the  purchaser 
shall  be  disabled  «« to  have,  occupy,  or  enjoy"  the  office  or  deputation. 
That  provision  is  incorporated  in  stat.  49  G.  3,  c.  126,  by  sect.  1 ;  and 
the  language  thus  adopted  shows  that  the  office  contemplated  must  be 
one  which  can  be  had  and  occupied,  and  of  which  there  may  be  a  depu- 
tation, and  in  which  there  may  be  a  «<  right,  interest,  and  estate ;"  all 
terms  inapplicable  to  a  cadetship.  «  Offices"  are  described  by  Black- 
stone  (2  Gomm.  86)  as  <<  a  right  to  exercise  a  public  or  private  employ- 
ment." The  evidence  here  shows  that  there  is  no  such  right  immedi- 
ately consequent  upon  the  appointment,  but  that  the  claim  is  inchoate 
only.   Secondly:  If  the  cadetship  be  a  place,  it  *must  be  admitted 
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that  Sir  W.  Young  had  the  power  of  nominating  to  it.     But 


then,  Thirdly:  the  counts  in  question  are  not  framed  upon  the  right 
section  of  stat.  49  G.  8,  c.  126.  Sect.  3  prohibits  the  giving  and  taking 
of  money  for  an  office  which  the  party  selling  has  in  his  own  gift,  or  has 
a  voice  in  bestowing.  Sect.  1,  to  which  it  refers,  and  stat.  5  &  6  Ed. 
6,  c.  16,  recited  in  that  section,  have  the  same  object.  A  private  person 
could  not  be  indicted  for  bargaining  to  sell  the  attorney-generalship. 
Sect.  4  of  the  present  act  was  necessarily  added  for  the  purpose  of 
extending  the  penalty  of  misdemeanor  to  corrupt  solicitations  or  nego- 
tiations for  places  which  the  party  taking  the  money  had  no  authority 
in  bestowing :  and,  here,  the  offence  really  charged  is  of  that  kind. 
Gharretie  is  accused  of  being  an  agent  for  sale  between  the  candidate 
for  a  place  and  the  party  entitled  to  confer  or  cause  it  to  be  conferred. 
If  sect.  3  applied,  sect.  4  would  be  in  a  great  measure  nugatory. 

The  objection,  as  it  afiects  the  seventh  count,  is  not  met.  The  count 
states  a  conspiracy  to  bargain  for  the  sale  of  an  office :  on  the  evidence, 
the  sale  to  be  bargained  for  was  not  of  an  office,  which  was  in  the  gift 
of  the  East  India  Company,  but  of  a  nomination,  which  belonged  to  Sir 
W.  Young.     The  distinction  is  essential.  Cur,  adv.  vuH. 

Lord  Denman,  G.  J.,  now  delivered  judgment. 

This  was  an  indictment  on  stat.  49  G.  3,  c.  126,  which  extends  the 

provisions  of  stat.  5  &  6  Ed.  6,  c.  16,  to  offices,  commissions,  places,  and 

employments  under  the  appointment  of  the  East  India  Company ;  and 

j^Mf^-,-^  charged  the  defendant  with  receiving  money  for  an  '^appointment 

^  and  nomination  to  a  certain  office,  commission,  place,  and  employ* 


18  ADOLPHCS  &  ELLIS.    N.  S.  461 

ment,  ?ii.,  the  office,  commission,  pli^ce,  and  employment  of  a  cadet  in 
the  Company's  service. 

The  only  question  remaining,  after  much  ingenious  discussion  at  the 
Bar,  was  whether  a  cadetship  was  proved  at  the  trial  to  fall  under  any 
one  of  those  descriptions. 

The  money  was  to  be  paid  for  the  nomination.  It  was  perfectly  clear 
from  the  official  documents  themselves  that  the  directors  have  the  power 
to  nominate,  and  that  in  this  instance  the  «« director's  nomination"  was 
made  in  favour  of  William  White  Wotherspoon,  whose  tamer  paid  20002. 
for  it,  aa  a  cadet  for  the  Madras  infantry.  A  proviso  to  the  nomination 
is  annexed  to  it :  «<  provided  he  shall  appear  to  you  eligible  for  that 
station."  But  all  nominations  are  made  subject  to  that  condition.  In 
determining  whether  a  cadetship  falls  within  the  act  as  an  <<  office,  com- 
mission, place,  or  employment,"  we  must  consider  the  object  of  the  enact- 
ment. It  was  undoubtedly  to  prevent  all  corrupt  bargains  for  the  sale 
of  patronage  in  matters  of  public  concernment ;  and  with  that  view  it 
is  immaterial  to  inquire  whether  that  to  which  the  nomination  is  sold 
ean  be  described  with  most  critical  correctness  by  any  of  those  terms. 
Each  of  them  may  have  an  appropriate  technical  meaning,  and  yet  may 
vith  sufficient  accuracy  answer  the  general  intention  of  the  act.  To  this 
extent  we  think  the  description  right.  In  common  parlance  we  should 
not  ordinarily  say  that  a  military  officer  holds  an  office,  or  that  a  Judge 
holds  a  commission :  yet  that  language  might  properly  be  used  respect- 
ing them.  The  words  "  place  and  employment"  are  so  *general  r^^M 
as  to  comprehend  those,  and  every  other  advantageous  position  ^ 
that  the  party  can  gain  by  nomination  to  a  specific  thing.  A  cadetship 
in  the  Madras  infantry  is  truly  described  by  each  of  those  words ;  and 
plainly  each  of  them  here  only  relates  to  one  place  and  one  nomination. 
We  think  the  indictment,  therefore,  fully  proved:  and  we  ought  to  add 
that  oar  judgment  has  been  delayed  by  accidental  circumstances,  not  by 
any  doubt  which  we  have  felt.  Rule  discharged. 


WEEDON  V.  WOODBRIDGE. 

BecUradon,  arerring  that,  in  consideration  that  plidntiff  would  erect  a  steam-engine  on  certain 
premises  demised  to  him  hy  defendant,  daring  the  term,  and  would  leave  tKe  tame  on  the  demited 
premieee  at  the  expiration  of  the  term,  defendant  promised  that  he  would  purchase  it,  on  the 
T&laadon  of  persons  to  b«i  appointed  by  both.  The  count  then  averred  that  plaintiff  did 
erect  the  engine,  and  that,  at  Uie  expiration  of  the  term,  he  left  it  on  the  demised  premises : 
breech,  that  defendant  would  not  join  in  appointing  valuers.  Plea :  that  at  the  time  of  the 
prcmiste,  plaintiff  promised  defendant  that  he  would  at  the  expiration  of  the  term  deliver  up 
to  defendant  poete—ion  of  the  demised  premises  and  of  the  tUam-engine,  and  that  the  promise 
<i«elared  on  was  made  in  consideration  of  that  promise  of  the  plaintiff  and  not  otherwise ;  and 
that,  at  the  expiration  of  the  term,  plaintiff  did  not  nor  would  deliver  up  poeeeeeion  of  the  pre- 
mises or  the  engine :  rerification. 

Held,  by  the  Court  of  Queen's  Bench  on  special  demurrer,  that  Uie  plea  was  not  bad  as  an 

2A 
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argnmentatiye  denial  of  the  sterment  that  plaintiff  left  the  ateam-engine  on  the  premisei,  u 

that  ayennent  was  ambignoas,  and  mighty  ae  against  the  party  areriing  it,  be  oonstined  to 

mean  that  the  plaintiff  did  not  remove  the  engine  from  the  premises. 
Held,  also,  that  the  plea  did  not  deny  the  promise  and  consideration  stated  in  the  deelaratioa, 

bat  saperadded  to  them  a  collateral  promise  oonsistent  with  them,  and  was  not  bad  as  amonnt. 

ing  to  Non  assnmpsiL    And  that  the  plea  was  good  in  snbstanoe,  as  showing  the  non-follUmec* 

of  a  condition  precedent 
Held,  by  the  Coart  of  Exchequer  Chamber,  reverting  the  Judgment  of  the  Queen's  Bench,  that  the 

plea  was  open  to  an  altomatire  objection,  according  to  the  meaning  put  upon  the  word  "leare" 

in  the  declaration :  and  that  either  it  was  a  tiuyerse  of  the  contract  and  amounted  to  the 

general  issue ;  or  it  traversed  an  allegation  of  the  fnlillmentof  a  condition  precedent;  awl 

in  either  case  it  was  bad  for  not  concluding  to  the  country. 

Assumpsit.     The  first  count  stated  that  plaintiff  occupied  a  certain 
mill  and  land,  with  the  appurtenances,  as  tenant  thereof  to  defendant 
for  the  residue  of  a  term  of  twenty-one  years  \  and  "thereupon,  to  wit, 
«df^^1  *^^/'^^-9  "  ^^  consideration  that  the  plaintiff  would  erect  on  the 
-'  said  demised  premises  at  any  time  during  the  remainder  of  the 
said  term  a  steam-engine,  steam-boiler,  apparatus  and  erections  apper- 
taining thereto,  and  would  leave  the  eame  on  the  said  demised  premtief 
at  the  expiration  of  the  said  term^  the  defendant  promised  the  plabtiff 
that,  if  no  fresh  lease  of  the  said  mill  and  premises,  with  the  appurte- 
nances, should  be  then  agreed  upon  and  executed  betweeir  the  plaintiff 
and  the  defendant,  the  defendant  should  and  would  purchase  such  engine, 
boiler,'*  &c.,  «  of  the  plaintiff,  at  a  valuation  to  be  then  made  of  the  same     j 
by  two  indifferent  persons,  one  to  be  chosen  by  the  defendant,  and  the     | 
other  by  the  plaintiff,  or  an  umpire"  to  be  chosen  by  the  two  referees, 
and  that  the  defendant  should  and  would  pay  the  plaintiff  the  amount 
of  such  valuation.     Averments,  that,  after  the  agreement  and  during 
the  term,  to  wit,  on,  &c.,  plaintiff^did  erect  on  the  demised  premises  such     : 
steam-engine,  &c. ;  that  the  term  expired  before  the  commencement  of     J 
this  suit,  to  wit,  on,  &c. ;  and  that,  at  the  expiration  of  the  said  term^  and 
before  the  commencement,  &c.,  to  wit,  on,  &c.,  ^^the  plaintiff  left  the     I 
same  steam-enffinCy  steam-boiler j*  &c*,  «  respectivehf  so  erected  on  the  said 
demised  premises"  being  of  great  value,  &o. ;  and  that  no  fresh  lease  of 
the  mill  and  premises  ever  was  agreed  upon  and  executed  between  plain- 
tiff and  defendant ;  and  that,  after  the  expiration  of  the  said  term,  and 
within  a  reasonable  time,  &c.,  to  wit,  &o.,  plaintiff  chose  an  indifferent 
person,  to  wit,  &c.,  to  make  a  valuation  of  the  said  steam-engine,  &Cm 
of  which  defendant  then  had  notice,  and  was  then  requested  by  plain- 
tiff to  choose  an  indifferent  person  to  make  a  valuation  of  the  same 
*4fi41  ®"8^^®J  ^^'  •  *°^'  *although  a  reasonable  time  after  the  said  notice 
-*  and  request  for  defendant  to  choose,  &c.,  had  elapsed  before  the 
commencement  of  this  suit,  yet,  &c. :  Breach,  that  defendant  would  not 
choose  an  indifferent  person  or  any  person  to  make  the  said  valuation, 
but  wholly  neglected  and  refused  so  to  do.     By  means  of  which  premises 
plaintiff  was  unable  to  fix  the  amount  to  be  paid  to  him  by  defendanu 
&;c.,  and  had  been  deprived  of  the  price  and  value,  &c. 

There  was  a  second  special  count,  which  was  specially  demurred  to, 
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and  which  it  is  unnecessary  to  notice  farther,  as  that  count  was  given  up 
OD  the  argument,  both  in  the  Court  of  Queen's  Bench  and  in  the  Court 
of  Exchequer  Chamber. 

Plea  3,  to  the  1st  count.  That,  at  the  time  of  defendant's  making 
the  said  promise,  to  wit,  on,  &c.,  the  plaintiff  promised  the  defendant  that, 
if  no  fresh  lease  of  the  said  mill  and  premises,  with  the  appurtenances, 
should  at  the  expiration  of  the  said  term,  to  wit,  on,  &c.,  be  agreed  upon 
and  executed  as  in  the  said  first  count  is  in  that  behalf  alleged,  he, 
plaintiff,  should  and  would  deliver  up  posBessian  of  the  said  mill  and 
premifeSj  with  the  appurtenances^  together  with  the  eteam-enginej  boiler, 
apparatus  and  erections,  so  to  be  thereon  erected  as  in  the  first  count  men- 
tioned, to  the  defendant  at  the  expiration  of  the  said  term.  And  defendant 
in  fact  saith  that  he  made  the  said  promise  as  in  the  said  first  count 
mentioned  on  the  faith  ani}  terms  and  in  consideration  of  the  said  last- 
mentioned  promise  of  the  plaintiff,  and  not  otherwise ;  nevertheless  de- 
fendant saith  that,  although  the  said  term  had  elapsed  bofere  the  com- 
mencement of  this  suit  and  before  the  alleged  breach  of  promise  of 
defendant  in  the  said  first  count  '^'mentioned,  to  wit,  on,  &c.,  and  r«^/*e 
although  no  fresh  lease  of  the  said  mill  and  premises,  with  the  ^ 
appurtenances,  or  any  part  thereof,  then  or  ever  was  or  has  been  agreed 
npoQ  or  executed  between  plaintiff  and  defendan.t,  yet  plaintiff  did  not, 
nor  would  then,  to  wit,  at  the  expiration  of  the  said  term,  or  at  any  time 
whatever,  deliver  up  possession  to  defendant  of  the  said  mill  and  pre- 
mises, with  the  appurtenances,  together  with  the  said  steam-engine,  boiler, 
&c.,  or  any  or  either  of  them  or  any  part  thereof,  but  therein  wholly 
failed  and  made  default;  and  the  plaintiff,  at  the  expiration  of  the 
Baid  term,  held,  and  from  thence  continually  hitherto  hath  held,  and 
still  holds,  possession  of  the  said  mill  and  premises,  with  the  appurte- 
nances, together  with  the  said. steam-engine,  boiler,  &c.,  and  each  and 
every  of  them,  and  every  part  thereof,  against  the  defendant:  whereupon 
and  wherefore  the  defendant  then  refused  to  choose  one  indifferent  person 
to  make  a  valuation  of  the  said  steam-engine,  boiler,  &c.,  as  he  lawfully 
might  for  the  cause  aforesaid.     Verification. 

Demurrer,  assigning  for  causes  that  the  plea  does  not  sufficiently 
confess  and  avoici,  or  traverse  or  deny,  &c. ;  and  that  it  is  either  bad  in 
sabstance,  or  only  good  by  reason  of  being  a  roundabout  and  argument- 
ative denial  of  one  or  more  of  the  matters  alleged  in  the  first  count ; 
and  that  the  allegation  in  the  plea,  that  the  defendant  made  the  promise 
on  the  faith  and  terms  and  in  consideration  of  the  alleged  promise  of  the 
plaintiff,  and  not  otherwise,  is  inconsistent  with  the  promise  alleged  in 
the  first  count,  and  argumentatively  denies  the  same :  and  that  the  plea 
is  an  argumentative  plea  of  Non  assumpsit ;  and  that  it  is  uncertain 
whether  the  plea  is  intended  to  put  in  issue  the  fact  of  the  *defend-  p*j^/^« 
ant's  having  left  the  steam-engine,  steam-boiler,  &c.,  on  the  de-  ^ 
iDisc(4  premises  at  the  expiration  of  the  term :  and  that  the  plea  contains 
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an  argumentatiye  and  indirect  denial  that  the  plaintiff  left  the  same  as 
in  the  first  count  alleged :  and  that  the  plea  is  multifarious  and  double 
in  this,  that  it  amounts  to  a  denial  of  the  promise  alleged  in  the 
first  count,  or  of  the  alleged  consideration  for  it,  and  also  of  the  fact  of 
the  plaintiff's  having  left  the  said  steam-engine,  steam-boiler,  &c.,  on 
the  said  demised  premises  at  the  expiration  of  the  term :  and  that,  if  the 
plea  is  sufiicient  in  substance  as  a  denial  of  both  or  either  of  those 
facts,  it  should  have  concluded  to  the  country :  and  that  the  said  plea 
ought  to  have  concluded  to  the  country ;  and  is  in  other  respects,  ke. 

Joinder  in  demurrer. 

There  were  several  other  pleas  to  the  first  count  (a)  ending  in  issues 
of  fact,  which  were  tried  at  the  Surrey  Summer  assizes,  1848,  before 
Pollock,  C.  B.  The  jury  found  all  these  issues  for  the  plaintiff,  and 
assessed  the  damages  on  the  first  count,  ia  case  judgment  should  be 
given  thereon  for  the  plaintiff,  at  1247Z.  Damages  were  also  assessed 
provisionally  on  the  second  count. 

The  demurrers  were  argued  in  Michaelmas  vacation,  1848, (i)  by 
Willes  for  the  plaintiff,  and  Bovill  for  the  ^defendant.  The 
course  of  argument,  and  the  authorities  cited,  will  appear  suffi- 
ciently from  the  judgment  of  the  Court,  and  from  the  subsequent  arga- 
ment,  by  the  same  counsel,  in  the  Exchequer  Chamber. 

Cur.  adv,  vult. 

Lord  Denmax,  C.  J.,  in  this  vacation  (February  2d),  delivered  judg- 
ment as  follows. 

The  questions  in  this  case  are,  whether  the  plea  amounts  to  Non 
assumpsit,  or  to  an  argumentative  traverse  of  an  allegation  in  the  decla- 
ration that  the  plaintiff  left  a  steam-engine  on  certain  premises.  The 
declaration  states  that  the  plaintiff  was  tenant  to  the  defendant,  and 
that,  in  consideration  that  the  plaintiff  would  erect  a  steam-engine  on 
the  premises,  and  leave  the  same  on  the  premises  at  the  expiration  of 
the  term,  the  defendant  promised  that,  if  no  fresh  lease  should  be  granted, 
he  would  purchase  it  at  a  valuation  to  be  made  by  two  persons,  one  to 
be  chosen  by  each  party  or  their  umpire.  It  then  alleges  that  no  fresh 
lease  was  granted,  that  the  plaintiff  did  leave  the  steam-engine  on  the 
premises  at  the  expiration  of  the  term,  and  nominate  a  valuer,  but  the 
defendant  refused  to  nominate  one  on  his  part. 

The  plea  states  that  the  defendant  made  the  promise  stated  in  the 
declaration  on  the  faith  and  in  consideration  that  the  plaintiff  would 
deliver  up  possession  of  the  premises  and  of  the  steam-engine  at  the 
expiration  of  the  term ;  and  that  he  did  not  do  so,  but  retains  posses- 

(a)  1.  Nod  fMsumpsit.  2.  That  plaintiflf  did  not  hold  and  ooonpy  the  mUl,  Ae.,  ba  tenant  to 
defendant,  in  manner,  Ac.  4.  That  plaintiff  did  not  leave  the  said  steam-engine,  boiler,  te.,  x 
any  or  either,  Ac,  in  manner,  Ac,  6.  That  defendant  had  not  notiee  of  the  choice  of  the  aid 
person,  Ac,  in  manner,  Ac.  6.  That  defendant  was  not  requested  by  plaintiff  to  choofe  one 
indifferent  person,  Ac,  in  manner,  ke, 

(6)  December  6th.    Before  Lord  Dixman,  G.  J.,  PATTBSOir  and  Wiohtmah,  Ja.  • 
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sion.  Now  the  word  «« leave"  in  the  declaration  is  capable  of  two  mean- 
ings. It  either  includes  the  delivering  up  possession  or  it  does  not. 
In  neither  view  of  the  case  can  this  plea  be  said  to  be  a  denial  of  the 
♦alleged  promise  of  the  defendant,  whatever  it  may  be  as  to  the  r* ^^.o 
consideration  on  which  that  promise  was  founded,  or  as  to  the  *- 
performance  bj  the  plaintiff  of  that  consideration.  With  respect  to 
these,  if  the  word  «« leave"  includes  the  giving  up  possession,  then  the 
plea  is  clearly  a  traverse  of  the  performance  by  the  plaintiff,  and  should 
have  been  direct,  and  have  concluded  to  the  country,  and  is  bad  On  ,spe- 
cial  demurrer.  If  it  does  not,  then  the  plea,  admitting  all  that  is 
stated  in  the  declaration,  superadds  another  consideration  or  condition 
not  stated  therein,  and  shows  the  non-performance  of  that  considera- 
tion or  condition,  and  is  strictly  in  confession  and  avoidance. 

We  think  that  the  defendant  was  at  liberty  to  treat'  the  word  « leave" 
as  not  including  the  delivering  up  possession,  and  that  the  plea  is  good. 
The  case  nearest  in  point  is  that  of  Parker  v.  Palmer,  4  B.  &  Aid.  387 
(E.  C.  L.  R.  vol.  6).  There  the  declaration  omitted  the  words  <«  per 
sample,"  which  were  part  of  the  contract ;  and  it  was  held  that  there 
was  no  variance,  on  Non  assumpsit ;  yet  the  correspondence  of  the  bulk 
with  the  sample  was  clearly  part  of  the  consideration  foo'  the  defendant's 
promise.  So  in  Sieveking  v.  Dutton,  3  Com.  B.  831  (E.  C.  L.  R.  vol.  54),(a) 
the  sale  by  sample,  and  non-correspondence  of  the  bulk,  were  specially 
pleaded ;  and  the  Court  seems  to  have  considered  that  the  plea  did  not 
amount  to  Non  assumpsit.  The  case  of  Smart  v.  Hyde,  8  M.  &  W.  723,t 
is  not  so  much  in  point ;  for  the  matter  pleaded  was  treated  as  collateral 
to  the  contract.  Much  comment  was  made  on  that  case  in  Sharland  v. 
Leifchild,  4  Com.  B.  529  (E.  C.  L.  R.  vol.  56) ;  and  there  may  be  some 
doubt  as  to  the  precise  ground  on  which  it  was  ^decided.  In  the  r^^^q 
report,(i)  it  would  seem  as  if  the  Court  considered  that  the  rules,  ^ 
which  were  pleaded  as  being  conditions  with  reference  to  which  the  con- 
tract was  made,  rendered  the  want  of  notice  of  unsoundness  within  the 
time  specified  by  these  rules  conclusive  on  the  parties  as  to  the  fact  of 
soundness ;  and,  if  so,  they  would  appear  not  to  have  been  properly  the 
subject  of  a  special  plea,  but  evidence  under  an  issue  on  the  soundness ; 
but  that  point  does  not  appear  to  have  been  raised  on  the  special  demurrer. 
The  case  of  Sharland  v.  Leifchild,  4  Com.  529  (E^  C.  L.  R.  vol.  56), 
Itself  was  clearly  one  of  an  argumentative  plea  of  Non  assumpsit ;  for 
the  declaration  alleged  a  promise  to  deliver  an  abstract  of  title  generally, 
whereas  the  plea  stated  a  promise  to  deliver  an  abstract  commencing 
only  at  a  late  period. 

It  is  not  necessary  in  this  case  to  determine  whether  the  plea  of  Noq 
assumpsit  amounts  to  a  denial  of  the  consideration  stated  in  the  declara- 
tion, as  well  as  the  defendant's  promise;  for  this  plea  does  not  deny  the 

(a)  BoviU  referred  to  S.  C.  4  DowL  k  L.  197. 
(6)  8  M.  A  W.  723.t 
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consideration  stated,  and  therefore  does  not  in  that  respect  amount  to 
Non  assumpsit.  It  adds  something  which,  whether  it  be  part  of  the 
consideration  or  be  something  collateral,  is  a  condition  precedent  to  the 
plaintiff's  right  to  recover.  On  these  grounds  we  think  that  the  plea  is 
good :  aud  our  judgment  must  be  for  the  defendant. 

The  second  count,  which  was  demurred  to,  was  given  up  on  the  argu- 
ment :  and,  therefore,  on  that  also  the  defendant  is  entitled  to  judgment 

Judgment  for  defendant.(a) 

(a)  Reported  by  C.  Blaekbam,  Eaq. 
See  the  next  cue. 


*470]      •IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Queen'*  Bench.) 
WEEDON  V.  WOODBRIDGE.    [Jan.  22, 1850.] 

For  mar^nal  note»  aee  Weedon  v,  Woodbridge,  p.  482,  ant^. 

The  plaintiff  below  brought  ersor  in  the  Exchequer  Chamber.  The 
errors  assigned  were :  That  the  third  plea  to  the  first  count  is  an  arga- 
mentative  plea  of  Non  assumpsit,  and  does  not  traverse  the  allegations 
in  th^  first  count  directly,  but  by  way  of  inference  and  argument  only ; 
and  also  that  the  said  plea  is  bad  in  substance  for  not  showing  that 
giving  up  possession  was  a  condition  precedent  to  the  plaintiff's  right 
of  action  :  and  that  the  second  count  in  the  declaration  is  good  in  law : 
and  also  because,  &c.  (the  common  assignment).     Joinder  in  error. 

The  writ  of  error  was  argued  in  Michaelmas  vacation,(a)  1849. 

WilleSy  for  the  plaintiff  in  error  (plaintiff  below). — The  first  count 
alleges  a  promise  to  leave  the  steam-engine  on  the  premises ;  and  this  can- 
not be  understood  to  mean  the  mere  act  of  leaving  for  a  single  moment. 
The  record  shows  that  the  jury  at  least  did  not  so  understand;  for 
their  provisional  assessment  is  of  substantial  damages.  Then  the  plea 
M711  ^^^^^^  ^^^^  something  *to  the  consideration  of  the  promise  as 
•^  stated  in  the  first  count,  or  suggests  a  condition  precedent  not 
noticed  in  the  count.  In  the  former  case  the  plea  is  bad,  as  amounting 
to  Non  assumpsit.  The  ground  of  the  judgment  below  is  that  the  word 
«<  leave''  may  be  treated  as  ambiguous,  and  may  be  deemed  either  to 
include  or  not  to  include  giving  up  possession.  But  the  word  is  used  ttrice 
in  the  first  count ;  if  ambiguous,  it  is  equally  so  in  both  places,  and  must 
be  construed  alike  in  both.  If  the  promise  to  <«  leave"  does  not  mean 
a  promise  to  give  up  possession,  the  plea  adds  to  the  consideration,  and 

(a)  Noyember  27th;  before  Maule,  Cresswbll,  and  Talfourd,  Js.,  and  Parkk,  RoLrs,  aod 
Platt,  Bs.  :  and  November  28th;  before  Mauls,  Williams,  and  Talfoubd,  Js.,  and  Pau<i 
RoLFB,  and  Platt,  Bi.  « 
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is  a  denial  of  the  contract  declared  upon :  if  the  pfomise  docd  mean  a 
giving  up  of  possession,  the  averment  of  performance  by  leaving  must 
mean  the  same^  and  then  the  plea  is  a  circuitous  denial  of  performance. 
To  allege  that  the  consideration  was,  in  part,  something  not  stated  in 
the  count,  is  to  deny  the  contract  declared  upon.  It  was  laid  down  by 
Wray,  C.  J.,  in  Simmes  &  Wescot's  case,  1  Leon.  299,  that,  <<  if  a  pro- 
mise be  grounded  upon  two  considerations,  and,  in  an  action  upon  it,  the 
plaintiff  declares  upon  one  only,  he  shall  never  have  judgment;''  and, 
per  Clench,  J.,  he  ought  to  «<  declare  upon  the  whole  matter."  So«  in 
King  V.  Robinson,  Cro.  Eliz.  79,  « the  plaintiff  declared  that  the  defend- 
ant did  assume  to  do  such  a  thing,  &c.,  and  upon  Non  assumpsit  it  was 
found  he  did  assume  to  do  that  and  another,  which  he  had  not  performed, 
and  it  was  resolved  against  the  plaintiff ;  for  the  Justices  said,  where 
the  plaintiff  declareth  that  in  consideration  of  one  thing,  the  defendant 
assumed,  &;c.,  and  the  jury  find  in  consideration  of  that  and  another 
thing  he  assumed,  he  hath  ^failed  of  his  assumpsit."  The  same  rn^Arja 
strictness  as  to  the  averment  of  promise  or  consideration  has  been  ^ 
insisted  upon  in  modern  cases ;  Symonds  v.  Garr,  1  Gamp.  861,  White 
V.  Wilson,  2  Bos.  &  P.  116,  Chapman  v.  Sutton,  2  Com.  B.  631  (E.  C. 
L.  R.  vol.  52}.(a)  Therefore  a  plea  auggesting  that  the  consideration  waB 
more  extensive  than  the  record  states  it  to  be,  is,  substantially,  Non^ 
assumpsit ;  and  is  so  as  well  since  the  New  Rules  as  before ;  for,  under 
these,(i)  Non  assumpsit  operates  as  <<  a  denial  in  fact  of  the  express 
contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which"  it 
"may  be  implied  by  law."  The  effect  of  the  new  pleading  rule  in  this 
respect  is  pointed  out  in  Sutherland  v.  Pratt,  11 M.  &  W.  296.t  [Parke, 
B. — ^You  need  not  labour  this.  Non  assumpsit  puts  in  issue  the  con- 
tract, and  the  consideration.]  Again,  if  the  plea  is  supported  as  not 
adding  to  the  contract,  but  only  referring  to  a  condition  precedent  in- 
cluded in  it,  the  performance  of  Ihat  condition  was  necessary  to  the 
plaintiff's  right  of  action;  Com.  Dig.  Pleader  (C  52);  and  must  be 
taken  to  be  averred  in  the  count ;  and  then  the  plea  traversing  the  per- 
formance of  such  condition  precedent  should  have  concluded  to  the 
country.  On  the  argument  below.  Smart  v.  Hyde,  8  M.  &  W.  723, t((?) 
was  referred  to,  as  showing  that  a  condition  precedent  might  be 
alleged  without  traversing  *the  contract  declared  upon  ;  but  there  rn^ArrQ 
the  performance  of  the  condition  was  a  matter  collateral,  and  sub-  ^ 
sequent  to  the  accruing  of  the  right  of  action ;  the  plaintiff  was  not 
obliged  to  aver  it  in  order  to  perfect  his  right ;  the  defendant  might 
rely  upon  the  non-performance,  but,  if  he  did  so,  it  lay  on  him  to  allege 

(a)  Raikes  v.  Todd,  8  A.  Je  E.  848  (E.  C.  L.  R.  roh  35),  wu  also  cited  in  the  argument  below. 

(6)  HiL  4  W.  i,  Pleading*  in  partietaar  Aetiotu,  tit,  Attumpnt  I.,  5  B.  A  Ad.  vii.  (£.  C.  L.  B. 
ToL  27). 

(e)  PATTBSOiry  J.,  said,  on  the  argument  below:  "  Smart  o.  Hyde  is  a  very  strong  ease  indeed.  I 
own  I  shonld  hare  thought  that  the  plea  in  that  ease  set  up  a  different  promise  from  that  declared 
on,  and  so  wu  Non  assumpsit" 
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the  fact.  That  case  did  not  go  any  farther  than  Hotham  v.  The  East 
India  Company,  1  T.  R.  638,  decided  before  the  New  Rules.  [Parke, 
B. — That  was  an  action  of  covenant;  anything  operating  merely  in 
defeasance  was  to  be  shown  by  the  defendants.]  There  the'  right  of 
action  had  attached  before  the  circumstances  on  which  the  defendants 
insisted  could  arise :  that  is  not  the  case  here.  Parker  v.  Palmer,  4  B. 
&  Aid.  387  (E.  G.  L.  R.  vol.  6),  also  cited  in  the  argument  below,  does 
not  apply :  the  action  there  was  assumpsit  for  not  accepting  goods,  bar- 
gained and  sold:  the  words  <<per  sample,"  which  were  held  not  to  be 
a  part  of  the  contract  declared  upon,  were  only  a  collateral  engagement 
of  warranty.  Sieveking  v.  Dutton,  3  Com.  B.  331  (E.  C.  L.  R.  vol.  54), 
likewise  cited  in  the  former  argument,  goes  no  farther  than  Parker  r. 
Palmer ;  and  the  special  plea  seems  to  have  been  framed  according  to 
the  judgment  of  Abbott,  C.  J.,  in  that  case.  Another  recent  case 
illustrative  of  the  same  point  is  Mounsey  v.  Perrott,  2  Exch.  522  :t  there 
the  plea  introduced  a  term  into  the  contract  itself,  and  was,  therefore, 
held  to  be  an  argumentative  denial  of  the  contract.(a} 
*47J.l  *  ^^^^  ^^^"^  offered  some  observations  in  support  of  the  second 
^  count :  but,  Parkb,  B.,  observing  that  it  had  been  given  up  in 
the  Court  below,  he  forbore  to  argue  upon  it  further,  and  relied  upon 
""the  first  count. 

Bovilly  contrd,.(&) — The  plea  is  good  in  form  and  in  substance.  The 
word  <<  leave,"  in  the  first  count,  is  ambiguous ;  but.  both  the  Lord  Chief 
Baron  at  the  trial  and  the  Court  of  Queen's  Bench  on  the  argument 
below  thought  that  in  this  count  it  meant  <<  not  remove."  That  being 
so,  the  plaintiff  in  his  count  says :  <«  In  consideration  that  I  would  erect 
and  would  not  remove  an  engine,  you  promised,  &c. :  I  did  erect  it,  and 
I  did  not  remove  it;  yet  you  broke  your  promise."  The  defendant  in 
his  plea  says:  <<I  did  make  that  promise  for  the  consideration  stated; 
and  I  broke  it  as  is  alleged :  but  the  promise  was  made,  not  only  for  the 
reasons  alleged,  but  also  on  the  faith  that  you  would  give  up  possession 
at  the  end  of  the  term ;  and  that  was  not  done ;  so  that  the  breach  of 
promise  was  justified."  This  is  not  a  denial  of  the  averment  that  the 
plaintiff  <<lefl^'*  that  is  <<did  not  remove,"  the  engine.  It  is  said,  how- 
ever, that  it  amounts  to  Non  assumpsit :  but  the  statement  that  there 
was  an  additional  agreement  made  at  the  same  time,  on  the  faith  of 
which  the  defendant  promised,  is  not  a  denial  of  the  contract  as  stated 
in  the  count.  It  might  well  be  that  the  plaintiff  and  defendant  wrote 
out  on  one  paper  an  agreement  in  the  terms  contained  in  the  count,  and 
at  the  same  time  wrote  on  another  the  substance  of  that  which  appears 
i^^AnfL-y  ^^  ^^^  pl®*-  [Maulb,  J. — That  would  not  affect  *the  pleading, 
^  only  the  evidence.     It  may^happen,  where  an  agreement  is  by 

(a)  Willf  also  contended,  on  the  argument  below,  that,  if  the  plea  was,  in  form,  free  from  UC« 
objection,  as  showing  a  collateral  promise  only,  it  was  bad  in  substance,  because  the  delaj  io  giT> 
ing  up  possession  did  not  go  to  the  root  of  the  consideration. 

(6)  The  rest  of  the  argument  is  reported  by  C.  Blaekbom,  Esq 
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word  of  mouth,  that  one  witness  heard  one  part  of  it  and  no  more,  and 
wotjier  witness  heard  the  rest ;  in  such  a  case  you  prove  the  one  agree- 
ment by  the  joint  testimony  of  the  two  witnesses ;  and  it  is  exactly  the 
same  case  when  one  written  contract  is  contained  in  two  pieces  of  paper.] 
To  a  count  on  a  promissory  note  payable  on  demand,  it  may  be  pleaded 
that  it  was  part  of  the  terms  on  which  the  note  was  given  that  it  should 
not  be  payable  except  oti  a  certain  condition ;  and  that  does  not  amount 
to  an  argumentative  plea  that  the  note  was  not  made ;  Eearns  v,  Durell, 
6  Com.  B.  596  (E.  C.  L.  R.  vol.  60).     [Parkb,  B.— In  Webb  v.  Sal- 
moD,(a)  the  Court  of  Exchequer  Chamber  intimated  a  different  opinion.] 
Even  if  the  defence  could  be  given  in  evidence  under  the  general  issue, 
it  does  not  follow  that  the  special  plea  is  bad.  [Maule,  J. — What  amounts 
to  the  general  issue,  that  is  to  say  matter  that  amounts  to  a  roundabout 
denial  of  the  promise,  is  bad  if  specially  pleaded.     It  may  be  that  there 
are  defences  which  may  be  given  in  evidence  under  the  general  issue, 
though  they  do  not  amount  to  such  a  denial.     Under  the  old  system 
there  were  many  such.]    Fraud  and  illegality  are  instances.     [Platt, 
B. — But  all  these  are  cases  in  which  the  contract  is  confessed  de  facto 
and  avoided  in  law.]     It  is  not  disputed  that  a  defence  which  might  be 
given  in  evidence  under  the  general  issue  must,  if  pleaded  specially, 
leave  the  plaintiff  a  prim&  facie  cause  of  action,  or  in  other  words  give 
colour,  either  express  or  implied :  when  it  does  give  such  colour  it  is 
good ;  ^Stephen  on  Pleading,  238,  5th  ed.,  Hatton  v,  Morse,  3 
Salk.  273,  S.  C.  1  Salk.  394.     Thus,  in  trover,  a  plea  of  a  sale  in 
market  overt  by  a  stranger  before  the  conversion  is  good,  though  it  might 
have  been  given  in  evidence  under  Not  guilty ;  Comyns  v.  Boyer,  Cro. 
Eiiz.  485:  so,  in  trespass  for  taking  goods,  a  gift  to  the  defendant  by 
the  plaintiff,  Yearb.  Pasch.  33  H.  6,  f.  12  B.,  pi.  2  ;{b)  so,  in  trespass 
qaare  clausum  fregit,  liberum  tenementum.     [Parke,  B. — ^But  have  you 
aDy  case  in  which  a  plea  setting  up  a  different  contract  from  that  stated 
in  the  count  has  been  held  to  give  sufficient  colour  ?     Maule,  J. — I  do 
not  think  there  is  one,  except  perhaps  Smart  v.  Hyde,  8  M.  &  W.  728.t 
Parks,  B. — What  is  the  colour  given  here?]    It  is  not  assigned  as 
cause  of  dejnurrer  that  the  colour  is  not  express  enough.     And  the 
colour  impliedly  given  is  sufficient.     <<  Colour  ought  to  be  matter  in  law 
or  doubtful  to  the  lay  gents ;"  4  Vin.  Abr.  552,  tit.  Colour  in  Plead- 
ingsj  (A).     [Maule,  J. — ^A  lay  gent  might  doubt  whether  this  plea 
amounted  to  a  denial  of  the  contract.     But,  if  such  a  doubt  is  sufficient 
colour,  all  argumentative  pleas  of  Non  assumpsit  are  good.] 

Supposing,  however,  that  the  earlier  part  of  the  plea  does  amount  to 
a  denial  of  the  promise,  still  the  pl^a  is  good ;  for  the  denial  of  the 
promise  was  necessary  as  an  introduction  to  the  defence  on  which  the 
defendant  relies.     A  defendant  may  plead  one  defence  as  an  induce- 

(a)  Trinity  Vacation,  Jane  15tfa,  1849.    Pott 
(6)  See  Bro.  Ab.  Tntpan,  pi  27 
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ment  to  another,  «<  as,  in  detinue  by  a  woman,  if  the  defendant  pleads, 
that  she  took  husband  who  released ;  for  he  cannot  plead  the  relei^se  of 
,^  .---•  the  husband  without  showing  that  the  plaintiff  ♦married  him ;" 
^  Com.  Dig.  Pleader  (E  2).  [Williams,  J. — The  coverture  of  the 
plaintiff  was  matter  for  a  plea  in  abatement,  not  in  bar.]  Tfie  rule  ia 
laid  down  by  Comyns  generally,  though  the  example  may  not  prove  it. 
[Maule,  J. — This  was  a  good  deal  discussed  in  Harmer  v.  Steele,  4 
Exch.  l.t(^)  It  seems  a  proper  and  reasonable  rulQ  in  cases  to  which 
it  is  applicable.  But  if  your  first  argument  is  good,  and  the  earlier  part 
of  the  plea  is  a  good  defence,  giving  sufficient  implied  colour,  and  the 
second  part  is  a  defence  as  justifying  the  breach,  the  defendant  has  two 
defences  on  each  of  which  he  may  rely :  does  not  that  make  the  plea 
double  ?]  If  the  declaration  is  so  construed  that  the  earlier  part  of  the 
•  plea  amounts  to  a  denial  of  the  contract,  the  second  part  becomes  mere 
surplusage,  and  may  be  rejected. 

Lastly,  Parker  v.  Palmer,  4  B.  &  Aid.  887  (E.  C.  L.  R.  vol.  6),  and 
Sievekingt;.  Dutton,  S  Com.  B.  831  (E.  C.  L.  R.  vol.  54),  are  in  point.  In 
Parker  r.  Palmer,  the  evidence  at  the  trial  showed  that  the  defendant  en- 
tered into  the  contract  mentioned  in  the  declaration,  which  was  to  accept 
rice,  and  also  that  the  plaintiffs  promised  that  it  was  equal  to  sample,  and 
that  the  defendant  entered  into  the  contract  on  the  faith  of  this  promise. 
The  reference  to  sample  was  not  noticed  in  the  declaration ;  yet  this 
was  held  no  variance :  and  if  it  was  no  variance  before  the  New  Rules 
it  might  be  pleaded  now.  And  Sieveking  v.  Dutton  is  to  the  same 
effect.  [Maule,  J. — ^There  the  declaration  stated  the  contract  very 
generally ;  that  the  plaintiff  sold  certain  wool  to  the  defendant  «  upon 
*4.7«1  ^^^^^^'^  terms,  that  is  *to  say,"  &c. ;  and  in  Parker  v.  Palmer  the 
^  declaration  also  seems  to  have  set  out  a  sale  of  certain  rice  ac- 
cording to' certain  conditions.  It  was  no  denial  of  this  to  say  :  ^^  True; 
and  one  of  those  conditions  was  that  the  goods  should  be  equal  to  the 
sample."  If  the  declaration  here  had  stated  that  the  defendant's  pro- 
mise was  in  consideration  amongst  other  things  that  the  plaintiff  should 
leave  the  engine,  these  cases  would  be  in  point.]  Parker  v.  Palmer, 
4  B.  &  Aid.  887  (E.  C.  L.  R.  vol.  6),  may  be  sustained  on  the  ground 
suggested ;  but  it  does  not  seem  to  have  been  decided  upon  that.  Ab- 
bott, C.  J.,  said  there  :{b)  «  The  words  *  per  sample,*  introduced  into 
this  contract,  may  be  considered  to  have  the  same  effect  as  if  the  seller 
had,  in  express  terms,  warranted  that  the  goods  sold  should  answer  the 
description  of  a  small  parcel  exhibited  at  the  time  of  the  sale.  Now 
if  there  had  been  such  an  express  warranty  in  this  case,  I  should  be  of 
opinion  that  the  plaintiff  would  not  be  bound  to  set  it  out  in  his  decla- 
ration, for  he  is  only  bound  to  set  out  the  contract  for  the  breach  of 
which  he  declares.    The  words  <  per  sample'  are  not  a  description  of  the 

(a)  In  Ezch.  Ch.,  reversing  the  Judgment  of  the  Exchequer  in  Steele  v,  Harmer,  14  M.  A  ^' 
S31.t 
(6)  4  B.  A  Aid.  391  (E.  0.  L.  R.  toL  6). 
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commoditj  sold,  but  a  mere  collateral  engagement  on  the  part  of  the 
seller,  that  it  shall  be  of  a  particular  quality;  the  breach  of  that  engage- 
ment maj  furnish  a  matter  of  defence  to  the  defendant,  but  the  plaintiff 
does  not  rely  on  it,  and  need  not  state  it  in  his  declaration.*'  And 
HoLROYD,  J.,  stated  the  same  thing.  [Parkb,  B. — The  judgment  of 
Abbott,  C.  J.,  certainly  puts  the  case  upon  that  ground.  Maule,  J.-^ 
If  the  agreement  that  the  rice  should  correspond  to  sample  was  merely 
collateral,  it  would  have  been  a  variance  to  set  it  out  as  part  of  the  con- 
sideration. It  could  never  have  been  intended  *to  say  that  the 
plaintiff  ought  to  have  been  nonsuited  if  he  had  mentioned  the 
sample  in  his  count  as  part  of  the  contract.  Parke,  B. — ^No.  HoL- 
ROTD,  J.,  in  the  beginning  of  his  judgment,  mentions  the  generality  of 
the  declaration ;  and  the  case  may  certainly  be  supported  on  that  ground. 
I  should  infer  that  Holrotd,  J.,  acted  upon  that  ground,  and  that  what 
he  says  afterwards  was  in  deference  to  Abbott,  C.  J.] 

Willeiy  in  reply. — ^No 'case  .has  been  cited  in  which  such  a  defence  as 
this  has  been  held  to  give  implied  colour.  Express  colour  is  out  of  the  ques- 
tion. That  consists  of  certain  known  fictions  not  used  here.  The  doctrine 
of  giving  colour  is  not  such  a  subtlety  as  is  sometimes  supposed.  Whenever 
the  plea  admits  that  the  plaintiff  in  fact  has  a  prim&  facie  cause  of  action, 
but  avoids  it  by  showing  a  matter  inconsistent  with  the  right  of  action,  but 
not  inconsistent  wiih  the  prim&  facie  case  as  laid  in  the  count,  the  plea  gives 
colour.  Most  of  the  defences  which  before  the  New  Rules  might  be  given  in 
evidence  under  the  general  issue  were  of  this  nature :  as  was  observed  by 
Plait,  B.,  they  all  admitted  a  prim&  facie  cause  of  action.  It  was  so  in 
Comyns  v.  Boyer,  Cro.  Eliz.  485.  The  case  cited  from  the  Yearbook  (a) 
seems  to  rest  on  the  same  principle.  The  plea  of  liberum  tenementum 
is  consistent  with  and*  admits  the  plaintiff's  possession  and  prim&  facie 
cause  of  action  against  all  the  world,  but  shows  that,  as  against  the 
defendant,  who  is  not  a  wrongdoer,  the  cause  of  action  is  but  coloura- 
ble. But,  if  this  be  the  meaning  of  colour,  how  can  it  be  said  that  a 
plea,  which  in  effect  says  that  *the  plaintiff  never  entered  into  r-n,t^r^ 
the  contract  set  forth  in  the  declaration,  gives  colour  ?  The  cases  ^ 
upon  bills  of  exchange  and  notes  are  peculiar ;  for  in  those,  since  the 
New  Rules,(i)  there  is  no  Non  assumpsit.  [Parke,  B. — ^Yon  may  plead 
to  an  action  on  a  note  that  you  did  not  make  it ;  and  you  prove  that 
plea  if  you  give  in  evidence  a  writing  made  contemporaneously  show- 
ing that  it  was  not  a  note.]  It  is  true  that  the  absence  of  colour  is  not 
here  shown  as  a  cause  of  demurrer :  but  it  is  shown  as  cause  that  the 
plea  does  not  conclude  to  the  country ;  and  that  is  in  effect  the  same 
thing. 

As  to  the  passage  from  Com.  Dig.  Pleader  (E  2) :  a  defendant  may 
plead  one  matter  as  an  introduction  to  another  on  which  he  relies :  but 

(<i)PMch.  33  H.  S,  f.  12  B.  pi.  2. 

(6)  5  B.  A  Ad.  TiiL  (E.  C.  L.  R.  vol.  27).    PUadingt  in  particular  aetiont.    Attumpaft,  2. 
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he  must  plead  it  so  as  to  show  that  the  first  defence  is  mere  introdac- 
tion,  and  that  he  relies  only  on  the  latter :  and  not,  as  here,  seek  to 
avail  himself  of  both  or  either  defence,  as  may  be  most  convenient 
Besides,  this  doctrine,  if  it  were  applicable,  is  no  answer  to  the  objec- 
tion that  the  plea  is  argumentative ;  and  it  is  difficult  to  suppose  a  case 
in  which  a  denial  of  the  contract  alleged  can  be  a  necessary  indacement 
to  a  defence.  Here  in  effect  the  plea  says :  the  defendant  did  not  make 
the  promise  declared  on,  but  he  made  a  different  promise,  which  lie 
broke,  and  he  has  an  excuse  for  the  breach  of  that  contract  in  case  tbe 
plaintiff  should  complain  of  it.  That  cannot  be  good.  Parker  v.  Pal- 
mer, 4  B.  &  Aid.  387  (E.  C,  L.  R:  vol.  6),  and  Sieveking  v.  Dutton,  3 
Com.  B.  331  (E.  G.  L.  R.  vol.  54),  have  been  explained  by  the  Court ; 
and  the  same  explanation  was  given  in  Sharland  v.  Leifchild,  4  Com.  6. 
629  (E.  C.  L.  R.  vol.  56).  ^  Cur.  adv.  vuU. 

^.j.-^      *Parke,  B.,  now  delivered  the  judgment  of  the  Court. 

^  After  stating  the  nature  of  the  case,  and  the  pleadings,  his 
Lordship  said : 

^  Mr.  WilleSj  for  the  plaintiff  in  error,  abandoned  the  second  count,  as 
he  had  done  in  the  Court  below ;  and  therefore  the  judgment  of  the 
Queen's  Bench  on  the  demurrer  to  that  count  must  be  affirmed.  The 
only  question  is  as  to  the  sufficiency  of  the  third  plea  to  the  first  count, 
on  the  special  demurrer.     We  are  of  opinion  that  the  plea  is  bad. 

If  the  first  allegation  in  it  is  to  be  considered,  not  as  an  inducement, 
but  as  a  substantial  averment,  then  the  plea  is  open  to  an  altematire 
objection,  according  to  the  meaning  of  the  term  <«  leave*'  in  the  first 
count,  which  is,  as  was  said  by  Lord  Denman  in  delivering  the  judgment 
of  the  Queen's  Bench,  capable  of  two  meanings.  If  the  term  "leave'* 
means  merely  the  quitting  the  steam-engine  at  the  expiration  of  the  term, 
the  allegation  is  a  denial  of  the  contract  in  the  first  pount,  for  it  states 
a  further  consideration  for  the  promise  than  the  one  alleged,  and  so  is 
an  argumentative  traverse  amounting  to  Non  assumpsit,  which  plea  mi- 
questionably  puts  in  issue  both  the  consideration  and  promise.  On  the 
other  supposition,  that  the  term  "  leave"  means  the  delivering  up  posses- 
sion, the  first  averment  in  the  plea  merely  repeats,  in  more  extended 
terms,  the  alleged  consideration  in  the  declaration ;  but  the  latter  part 
of  the  plea  directly  traverses  the  performance  of  the  condition  precedent, 
"  the  leaving,"  that  is,  the  delivering  up,  the  steam-engine,  &c.,  and 
ought  to  have  concluded  to  the  country :  New  pleading  Rules,  13  :{(i) 
*4821  *^^  ^^^^  ^^  either  supposition  the  plea  appears  to  us  to  be  bad. 

^  In  order  to  obviate  this  objection,  Mr.  BovUl  contended  that 
the  plea  was  good  by  way  of  confession  and  avoidance,  giving  implied 
colour,  and  the  first  allegation  was  mere  inducement,  the  substance  of 
the  plea  being  that  a  condition  precedent,  introduced  by  the  inducement, 

(a)  5  B.  A  Ad.  tI.  (E.  C.  L.  B.  vol.  27).    Beg.  Qen.  HU.  4  W.  i.    Fint  general  rulm  ami  nf^ 
laiiont,  13. 
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vas  not  performed :  and  he  contended  that  a  defendant  has  a  right  to 
rely  on  one  ground  of  defence,  and  use  as  an  inducement  a  fact  which 
woald  be  a  defence  alone,  as  where  a  defendant  to  an  action  of  detinue 
bj  s  feme  pleads  that  the  plaintiff  took  husband  after  the  bailment  of  a 
chattel  for  which  detinue  was  brought,  and  that  the  husband  released, 
which  is  not  a  double  plea,  as  the  defendant  had  a  right  to  rely  on  the 
release,  though  the  inducement  was  of  itself  a  bar  by  confession  and 
avoidance ;  Com.  Dig.  Pleader  (E.  2),  Dame  Audley's  Case,  Moore,  25. 
Bat  we  cannot  find  any  authority,  and  none  was  cited  on  the  argument, 
that  a  plea  stating  the  consideration,  and  consequently  the  contract,  to 
be  different,  does  give  implied  colour :  it  is,  in  legal  effect,  a  denial  of 
the  contract,  and  ought  to  traverse  it  and  conclude  to  the  country. 

Mr.  Bovill  then  contended  that  the  subsequent  allegation,  that  the 
condition  was  not  performed,  might  be  considered  as  surplusage :  and  we 
think  it  might,  on  the  supposition  that  the  word  « leave*'  is  to  be  under- 
stood in  its  limited  sense  of  relinquishing  merely,  because  that  allegation 
is  no  answer  to  the  declaration  as  it  stands ;  it  is  entirely  collateral :  the 
plea  is,  in  effect,  that  the  defendant  did  not  make  the  contract  declared 
upon  but  *another ;  and  then  the  allegation  that  the  plaintiff  had  r^AQ% 
not  performed  his  part  of  that  other  is  wholly  immaterial.  But,  ^ 
if  it  be  considered  as  mere  surplusage,  the  plea  ought  to  have  contained 
a  traverse  of  the  contract  and  concluded  to  the  country :  and,  if  the  word 
<<  leave"  is  to  be  understood  in  its  larger  sense,  the  latter  allegation  is 
not  surplusage,  and  ought  to  have  concluded  to  the  country,  as  before 
mentioned. 

Some  cases  were  cited  for  the  defendant  in  error.  All  of  them  are 
distinguishable.  That  of  Parker  v.  Palmer,  4  B.  &  Aid.  387  (E.  C.  L. 
B.  vol.  6),  is  put  by  Lord  Tenterden  on  the  ground  that  the  contract 
that  it  should  agree  with  the  sample  was  collateral :  by  Mr.  Justice 
HoLROTD  on  the  same ;  but  also  on  the  more  satisfactory  ground  that 
the  description  in  the  declaration  was  sufficiently  proved :  it  was  a  sale 
of  certain  goods,  «  such  a  quantity  of  such  kind  of  goods"  only.  Sieve- 
king  p.  Dutton,  8  Com.  B.  831  (E.  G.  L.  B.  vol.  54),  appears  to  have 
proceeded  on  the  same  principle.  That  of  Smart  v.  Hyde,  8  M.  &  W. 
723,t  ^^  decided  on  the  ground  that  the  rules  set  out  in  the  plea  did  not 
qualify  the  promise  or  the  consideration  alleged  in  the  declaration ;  the 
promise  was  still  a  promise  that  the  horse  was  sound,  and  the  consider- 
ation its  sale;  and  the  stipulations  are  in  the  nature  of  a  defeasance  of 
the  liability  to  damages  unless  the  required  notice  was  given  :  the  fact 
of  an  absolute  warranty  of  soundness  in  consideration  of  the  sale  is  ad- 
mitted by  the  defendant ;  and  these  stipulations  operate  only  in  the  event 
of  a  breach  of  that  contract,  and  prevent  him  from  being  liable  to  pay 
damages,  and  so  in  no  way  qualify  or  alter  the  contract  *itself ;  r^AOA 
pretty  much  on  the  principle  of  Clarke  v.  Gray,  6  East,  664.        *■ 

VOL.  xni 87  2  B 


484         WEBDON  v,  WOODBKIDGE.    [Ex.  Ch.  H.  V.  1850.] 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Queen's  Beocli 
on  the  demurrer  to  the  third  plea  ought  to  be  reversed,  and  judgment 
given  for  the  plaintiff  thereon.  Judgment  reversed. 


The  QUEEN  v.  The  Justices  of  LINDSET.    Feb.  24. 

By  a  local  enelosare  aet»  a  corn-rent,  of  a  itated  anioant»  was  giren  to  the  rector  of  a  pariih  i& 
place  of  certain  dues ;  10011  rent  to  be  paid  on  6th  January  and  5th  July,  the  first  paymat 
to  be  on  such  of  those  days  as  shonld  be  directed  by  the  award  of  enclosure  Conunissionen. 
The  Commissioners  were,  by  such  award,  to  apportion  such  rent  among  the  landholders:  sod 
the  rent  was  to  be  subject  to  future  Tariation  as  follows :  The  quantity  of  wheat  equlTtleDt  to 
the  amount  stated  in  (he  award  being  ascertained,  it  was  enacted  that  the  rector  or  the  Issd* 
owners  might  apply  to  the  justices  at  the  /trtt  Quarter  Semn&tu  to  be  holden  for  the  division  w 
the  teeek  after  the/eaet  0/  Eater  next  after  Hm  expiration  of  twenty-one  year%  to  he  eomfuixi 
from  the  making  of  the  §aid  award,  to  cause  the  amount  of  rent  to  be  reascertuned,  tsd 
increased  or  diminished  according  to  the  average  price  of  wheat  for  the  twenty-one  yean  thei 
last  past ;  notice  of  eueh  applieation  to  be  given  in  January  next  preceding.  The  rent  vai 
to  be  reascertained  by  Commissioners,  the  amount  reported  by  them  at  the  next  July  seieioBS, 
and  an  order  there  made  accordingly;  and  such  rent  was  to  continue  payable /roM  the  half' 
yearly  day  of  payment  n^  after  that  order,  until  the  same  should,  at  the  end  of  twenig'eu 
yean  then  next  eneuing,  be  again  yaried  by  such  application,  and  in  such  manner,  as  before 
mentioned;  and  so  Arom  time  to  time,  at  the  end  of  every  twenty-one  yeare,  for  ever.    Held, 

That  the  application  for  reascertainment  could  take  place  only  at  the  expiration  of  one  of  th« 
periods  fixed  by  the  act,  and,  if  then  omitted,  could  not  be  made  tiU  the  next  twen^-one  yesn 
had  expired.    And, 

That  the  application,  at  the  end  of  any  such  period  (other  than  the  first),  muat  be  made  to  th« 
Easter  sessions  next  after  the  close  of  the  twenty-first  year,  notice  being  given  in  the  Jaousi? 
preceding ;  and  that  the  justices  were  right  in  refusing  to  hear  an  application  made,  on  uotiM 
in  January  of  the  twenty-second  year,  to  the  ensuing  Easter  sessions. 

Mai^damub.  The  writ  recited,  so  far  as  they  were  material,  the  fol- 
lowing clauses  of  stat.  35  G.  3,  c.  107,  <<  for  dividing,  allotting,  enclosing, 
draining,  and  improving,  the  commons  and  waste  grounds  within  the 
♦dft^il  ^®^®^*^  parishes  of  Ep  worth,  Haxey,  Bel  ton,  and  *Owston,  in  the 
^  Isle  of  Azholme,  in  the  county  of  Lincoln ;  and  also  for  making 
a  compensation  for  the  tithes  arising  from  the  said  commons  and  from 
certain  other  lands  within  the  said  parishes." 

Sect.  1,  which  recites,  among  other  things,  that  there  are  in  certain 
manors  (named),  and  in  the  "above-mentioned  parishes,  certain  tracts  of 
waste  ground  on  which  the  owners  of  ancient  messuages,  &c.,  in  the 
said  parishes  have  from  time  to  time  immemorial  had  right  of  common: 
and  that  John  Robinson,  clerk,  is  rector  of  the  parish  of  Epworth,  and, 
as  such,  entitled  to  all  the  great  and  small  tithes  arising  therein,  and  to 
a  rectory-house  and  glebe  lands  there;  and  which  further  recites  that  it 
would  be  of  great  advantage,  &c.,  and  beneficial  to  the  public,  if  the  said 
commons  and  waste  grounds  were  drained,  divided,  and  enclosed,  and 
allotments  made  to  the  several  persons  interested,  in  proportion  to  their 
respective  properties  and  interests,  and  satisfaction  made  for  the  tithes 
of  the  said  commons  and  waste  grounds,  and  for  certain  other  lands 
within  the  said  parishes,  in  manner  after  mentioned ;  and  then  proceeds 
to  appoint  Commbsioners  for  putting  the  act  into  execution. 
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Sect.  32,  which  recites  an  agreement  that  all  the  tithes  arising  from 
8ach  part  of  the  said  wastes  as  shall  be  allotted  to  Epwortb,  and  from 
commons  or  messuages,  cottages,  toft-steads,  open  fields,  and  ancient 
enclosed  lands  in  that  parish  subject  to  tithe,  shall  be  abolished,  and 
compensation  made  to  the  rector  and  his  successors  by  an  allotment  of 
land  and  a  yearly  corn-rent  for  the  tithes  of  the  common  lands,  and,  for 
the  great  and  small  tithes  of  the  several  messuages,  &c.,  and  ancient 
enclosed  grounds,  and  all  other  ecclesiastical  *dues,  &c.,  arising,  rmAo^ 
kcyont  of  and  from  the- parish  of  Epworth  aforesaid  (except  *- 
Easter  offerings,  mortuaries,  and  surplice  fees),  by  the  payment  of  the 
yearly  sum  of  4202.,  to  be  charged  on  such  messuages,  &c.,  and  grounds 
by  way  of  corn-rent  as  after  mentioned ;  and  then  enacts  that  three  of 
the  Commissioners,  nominated  specially  by  sect.  I'for  Epworth  parish, 
shall  have  power  to  set  out  and  appoint,  among  other  things,  such  corn- 
rents,  out  of  the  allotments  to  be  made  to  proprietors  in  Epworth,  as 
shall  equal  in  value  one-tenth  part  of  the  commons  and  wastes  to'  be 
assigned  and  set  out  for  Epworth  (subject  to  a  deduction  not  material). 

Sect  83,  which  enacts  that,  to  ascertain  the  compensation  for  tithe  of 
the  last-mentioned  allotments,  the  Oommissioners  for  Epworth  <«  shall, 
and  they  are  hereby  further  required,  from  the  London  Gazette,  and  by 
sach  other  ways  and  means  as  they  shall  think  most  proper,  to  ascertain 
the  average  price  of  good  marketable  wheat  in  the  said  county  of  Lin- 
coln during  the  term  of  twcnty-^iie  years  next  preceding  the  commence- 
ment of  this  act,  and  shall  and  may,  and  they  are  hereby  authorized 
and  required,  in  and  by  their  award,"  &c.,  <(  hereinafter  directed  to  be 
made,"  &c.,  to  ascertain  the  value  of  one-tenth  part  of  the  Epworth 
allotment  (after  deducting,  &;c.),  <<  and  also  set  forth  what  quantity  of 
snch  wheat  shall  in  their  judgment,  according  to  such  average  price  as 
aforesaid,  be  equal  to  the  yearly  value  of  the  said  tenth  part  after  such 
deduction :"  and  shall  apportion  the  payment  of  the  corn-rents  aft^ 
mentioned  among  the  proprietors  within  Epworth,  according  to  the  value 
of  their  respective  allotments :  and  that  there  shall  be  issuing  and  pay- 
able for  ever  to  the  rector  and  his  successors  such  yearly  corn-rents  oat 
of  *the  last-mentioned  allotments  «<as  shall  be  by"  the  Epworth  r^AQn 
Commissioners  <<  set  forth  in  their  award  as  aforesaid,  -and  which  ^ 
shall  be  equal  in  value  to  the  quantity  of  wheat  so  to  be  ascertained  and  • 
set  forth  as  aforesaid :  And  that"  the  Epworth  Commissioners  «<  shall 
and  may,  and  they  are  hereby  also  further  required,  by  their  said 
award,"  &c.,  "to  ascertain  and  set  forth  what  quantity  of  such  wheat 
as  aforesaid  shall,  in  their  judgment,  according  to  such  average  price 
as  aforesaid,  be  equal  in  value  to  the  annual  sum  of  420Z."  ^  agreed  to 
be  paid  in  satisfaction,"  &c.;  «  and  that  there  shall  be  issuing  and  pay- 
able from  time  to  time  and  for  ever  thereafter,  to  the  said  John  Robinson 
and  his  successors,  rectors  as  aforesaid,  such  several  yearly  corn-renta 
or  sums  of  money  out  of  the  several  messuages,"  &c.,  «<and  ancient 
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enclosures  belonging  to  the  said  several  proprietors"  in  <<  Epworth,  as 
shall  be  by"  the  Epworth  Commissioners  «  set  forth  in  their  award." 
amoanting  together  to  the  snm  of  4202.,  and  which  shall  be  equal  in 
value  to  the  quantity  of  wheat  so  last  directed  to  be  ascertained  and  set 
forth ;"  the  payment  to  be  apportioned  among  the  proprietors  accord- 
ing to  the  value  of  the  estates  to  be  charged,  and  of  the  tithes  thereof 
respectively :  Which  rents  or  sums  shall  be  payable  by  the  owners  or 
persons  in  the  possession  or  occupation  of  the  premises  out  of  which  thej 
shall  be  issuing  to  the  said  rector  and  his  successors  for  ever  « (subject 
to  the  proviso  hereinafter  contained  for  reascertaining  the  same  every 
twenty-one  years,  if  required),  and  shall  be  payable  at  the  rectory-hoose 
in  Epworth  aforesaid  upon  the  5th  day  of  January  and  the  5th  day  of 
July  in  each  year,"  ty  equal  portions,  the  first  payment  to  be  made  on 

*Ak9r\  ^^^^  ^^  ^^^  ^^^^  ^^^^  ^  ^^^  ^^^^  "^Commissioners  shall  by  their 
-^  said  award,"  &;c.,  «  appoint  and  direct." 
And  sect.  71,  which  enacts :  «<  That  it  shall  and  may  be  lawful,''  as 
well  for  the  rector  of  Epworth,  &c.,  as  also,  &c.  (mentioning  other  per- 
sons' who  would  become  entitled  or  liable  to  corn-rents),  «<  and  for  any 
one  or  more  of  the  said  owners  and  proprietors  hereby  made  liable  to  the 
payments  of  corn-rents,  and  of  the  said  sum  of  4202.,"  «  and  assessed 
to  the  poor's  rates  at  the  sum  of  1002.  or  upwards,  at  their  respective 
proper  expense,  by  writing  under  their  respective  hands,  to  apply,  at 
the  first  quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  ^vision 
of  Lindsey,  in  the  said  county  of  Lincoln,  in  the  week  after  thefecai  of 
Easter  next  after  the  expiration  of  twenty-one  yearBj  to  be  computed /nm 
the  making  of  the  said  award  by  the  said  Commissioners  {having  given 
notice  of  such  intended  application  in  the  London  Grazette,  and  also  in 
some  newspaper  usually  circulating  in  the  said  county  of  Linoob,  so 
long  as  any  shall  be  published,  in  the  month  of  January  next  preceding), 
to  have  three  persons  named  and  appointed  by  the  justices  then  and 
there  assembled,  to  be  Arbitrators  or  referees  for  inquiring  into  and 
ascertaining,  by  means  of  the  London  Gazette,  so  long  as  the  returns 
of  the  average  prices  of  corn  and  grain  shall  be  published  therein,  and, 
in  case  of  no  such  publication,  then  by  such  ways  or  means  as  they  shall 
think  equitable  or  proper,  the  average  price  of  a  Winchester  bushel  of 
good  marketable  wheat  within  the  said  county  of  Lincoln,  for  the  twenty- 
one  years  then  last  past,  which  said  three  arbitrators  or  referees,  or 
the  major  part  of  them,  shall,  by^their  report  to  be  made  and  delivereil 
to  the  Court  of  quarter  sessions  to  be  held  in  the  first  week  *after 
the  feast  of  the  Translation  of  St.  Thomas  the  Martyr  then  next 
ensuing,  set  forth  such  average  price ;  and,  in  case  it  shall  by  such  report 
appear  that  such  average  price  of  a  bushel  of  such  wheat  is  more  or  less 
than  the  average  price  thereof  set  forth  in  the  said  award  by  the  value 
of  8(2.,  the  said  respective  yearly  corn-rents,  and  the  said  sum  of  4202., 
and  the  several  proportions  thereof,  shall  be  increased  or  dimmished 
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accordiDglj,  in  the  same  proportion  as  the  said  average  price  shall  appear 
to  hare  increased  or  diminished^  which  shall  be  declared  by  the  said 
Court;  and  the  said  several  rents  shall,  from  the  half -yearly  day  of 
fayment  next  after  such  order y"  continue  issuing  and  payable  as  afore- 
said, oat  of  the  allotments  and  lands  to  be  charged  by  the  said  award 
with  such  respective  tithe  or  corn-rents,  &c.,  <<  until  the  same  shall,  at 
tie  end  of  twenty-one  years  then  next  ensuiny^  be  again  varied  by  such 
application,  and  in  such  manner  as  hereinbefore  is  mentioned,  and  so 
from  time  to  time,  at  the  end  of  every  twenty-one  years,  for  ever." 

The  writ  went  on  to  state  that  the  Commissioners,  on  11th  An- 
gost,  1803,  made  their  award,  and  thereby  set  forth  the  several  corn 
rents  to  be  payable,  &c.,  to  the  said  John  Robinson,  and  his  successors, 
rectors,  &c. ;  and  which  thenceforth,  until  as  after  mentioned,  were  pay* 
able  and  paid  to  him  and  them.  And  that,  in  January,  1825,  George 
Beckett,  then  rector,  gave  notice  of  his  intention  <<  to  apply  at  the  first 
quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  said  division  of 
Lindsey  in  the  week  after  the  feast  of  Easter  then  next,  that  is  to  say, 
A.  D.  1825,  being  the  feast  of  Easter  next  after  the  expiration  of  twenty- 
one  years  computed  from  the  making  of  the  said  award,'*  to  have  arbi- 
trators *named  to  ascertain  the  average  price  of  a  Winchester  r^^Aqfi 
bashel  of  wheat  within  the  said  county  for  the  twenty-one  years  *- 
then  last  past :  and  that  at  the  said  sessions  arbitrators  were  named,  who 
made  and  delivered  their  report  «« to  the  CQurt  of  quarter  sessions  held 
In  the  first  week  after  the  feast  of  the  Translation  of  Saint  Thomas  the 
Martyr,  a.  d.  1825,"  by  wfcich  report  it  appeared  that  the  average 
price  exceeded  the  price  set  forth  in  the  said  award  by  more  than  8d. ; 
and  the  Sessions  ordered  the  corn-rents  to  be  increased  accordingly ;  and 
sQch  increased  rents  because  payable  and  were  paid  (^  from  the  half- 
jearly  day  of  payment  next  after  the  making  of  such  last-mentioned 
order,  according  to  the  true  intent  and  meaning  of  the  said  act  of  par-, 
Hament,  that  is  to  say  from  the  5th  day  of  January,  A.  n.  1826,  until 
the  end  of  twenty-one  years  then  next  ensuing."  And  that,  in  January 
laat  past  (1847),  the  Honourable  and  Reverend  Charles  Dundas  being 
then  the  rector  of  Epworth,  'certain  persons,  viz.  John  Girdham,  &c. 
(naming  several),  being  then  owners  and  proprietors  of  lands  in  the 
parish,  liable  to  the  corn-rents,  and  being  assessed  to  the  poor-rate  in 
respect  of  such  lands,  &c.,  at  1002.,  gave  notice  in  the  London  Gazette, 
ic,  according  to  the  act,  of  their  intention  to  apply  at  the  first  general 
quarter  sessions  of  the  peace  to  be  held  in  and  for  the  division  of  Lind- 
sey in  the  week  after  the  feast  of  Easter  then  next  ensuing,  to  have 
arbitrators  appointed  to  ascertain  the  average  price,  &c.,  for  the  twenty- 
one  years  then  last  past,  so  that  the  yearly  corn-rents,  &c.,  might  be 
increased  or  diminished  according  to  the  act.  That  the  said  J.  Gird- 
ham, &c.,  did,  in  pursuance  of  the  notice  and  of  the  statute,  at  the 
general  quarter  sessions  held  in  and  for  the  said  division  on  9th  April, 
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^.Q-^  1847,  *apply  by  writing  under  their  respeetire  hands  to  the 
^  justices  to  have  arbitrators  appointed :  at  which  sessions  the  said 
Honourable  and  Reverend  Charles  Dundas,  then  and  still  being  rach 
Rector,  appeared,  and  opposed  the  appointing  of  arbitrators,  on  the 
ground  that  the  application  was  too  late,  and  ought  to  have  been  made 
in  the  year  then  last  preceding :  And  that  the  justices,  at  the  last-meo- 
tioned  sessions,  refused  to  appoint  arbitrators.  The  writ  therefore  com- 
manded the  justices  to  enter  continuances  to  the  next  general  quarter 
sessions  upon  the  said  application,  and  at  such  quarter  sessions  to  make 
an  order  appointing  arbitrators :  or  that  they  should  show  cause,  ftc.  * 

Return,  admitting  the  facts  alleged  in  the  writ,  down  to  the  order  of 
sessions  in  1825,  under  which  the  increased  rents  had  become  payable 
and  been  paid  «  from  the  5th  day  of  January,  a.  d.  1826,  being  tiie  half- 
yearly  day  of  payment  next  after  the  making  of  the  said  order."  The 
return  then  stated :  « That  no  application  for  varying  the  same  hath 
been  made,  nor  hath  any  notice  of  any  such-  application  been  given, 
since  the  making  of  the  said  order,  save  as  hereinafter  mentioned; 
namely,  that  in  the  month  of  January  now  last  past,  but  not  before,  the 
Honourable  and  Reverend  Charles  Dundas  being  then  and  still  rector 
of  the  said  parish  of  Epworth,  the  said  John  Oirdham,"  &c.,  '<then 
being  such  owners  and  proprietors  and  so  assessed  as  by  the  said  writ 
is  suggested,  did  give  the  said  notice,"  &c.,  of  their  intention  to  applj, 
&c.  (as  stated  in  the  writ) :  that  the  said  John  Oirdham,  &c.,  didi,  at 
the  last-mentioned  sessions,  holden  on  9th  April,  1847,  apply  by  writing, 
&c.  (as  in  the  writ) :  That  the  then  rector  appeared,  and  opposed  the 
♦4.Q91  ^PP^^^^^S  ^^  arbitrators  « on  *the  alleged  ground  that  the  said 
-'  application  was  then  too  late,  and  ought  to  have  been  made  m  the 
year  tjien  last  preceding,  and  that  the  said  justices  then  and  there 
assembled  had  no  legal  power  to  make  such  appointment :  and  thereupon 
the  said  justices,  at  the  last-mentioned  sessions  then  and  there  assem- 
bled, upon  hearing  of  both  the  said  parties  and  on  careful  consideration 
of  all  the  said  premises  as  was  their  duty  in  that  behalf,  did  adjudge 
and  determine  that  the  said  application  was  made  too  late,  and  that  they 
the  said  justices  then  and  there  assembled  had  no  legal  power  to  enter- 
tain the  said  application:  and  thereupon"  they  dismissed  the  same: 
which  is  the  said  refusal  and  neglect,  &c. 

Demurrer,  assigning  several  causes.  The  material  ones  were,  that  it 
did  not  appear  by  the  return  that  the  application  was  too  late:  and  that 
the  contrary  appeared.  It  was  also  stated  that  the  appointment  of  arbi- 
trators under  the  statute  was  a  ministerial  act,  and  the  decision  of  the 
justices  not  conclusive,  and  therefore  that  the  return  was  bad  in  stating 
the  decision  as  if  it  were  conclusive.     Joinder. 

The  demurrer  was  argued  in  this  vacation, (a)  by  Hill  for  the  Crown, 
and  by  Sir  F.  Thegiger  for  the  defendants,  who  cited  7  Bac.  Abr.  452, 

(a)  Febmazy  Sth.    Before  Lord  DimrAH,  C.  J.,  mnd  Pattsmit,  J. 
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tit  Statute  (I)  2,  7th  ed.  (for  the  position  that  one  part  of  a  statute 
should  be  construed  by  another,  such  construction  being  <<  ex  visceribus 
actus*'),  and  Stevens  v.  Dudcworth,  Hardr.  888,  848,  4  (dicta  of 
Atkyns,  B.,  as  to  the  construction  of  statutes).  No  further  report  of 
the  argument  is  considered  necessary.  Our.  adv.  vuU. 

*Lord  Dbnman,  0.  J.,  now  delivered  judgment. 

The  question  raised  in  this  case  is,  whether  an  application  to 
the  Court  of  Quarter  Sessions,  held  after  Easter,  1847,  to  appoint  arbi- 
trators to  ascertain  the  price  of  a  bushel  of  wheat  for  the  last  twenty- 
one  years  under  the  provisions  of  an  Enclosure  act,  85  G.  8,  c.  107,  was 
too  late.  The  act  states  that  it  had  been  agreed  that  a  sum  of  4202. 
(subject  to  the  variation  after  mentioned)  should  be  paid  to  the  rector  in 
lieu  of  the  tithes  of  old  enclosed  lands,  and  a  corn-rent,  to  be  fixed  by 
the  Commissioners,  in  lieu  of  the  tithes  of  the  newly  enclosed  lands. 
It  directs  the  Commissioners  named  in  the  act  to  ascertain,  and  to  set 
forth  in  their  award,  the  average  price  of  a  bushel  of  wheat  for  twenty- 
one  years  before  the  passing  of  the  act ;  and  to  set  forth  what  quantity 
of  such  wheat  would,  in  their  judgment,  according  to  such  average  price, 
be  equal  in  value  to  the  agreed  annual  sum  of  4202. :  so  that,  after  the 
award,  the  tithes  would  in  truth  be  an  ascertained  quantity  of  wheat, 
the  money  value  of  which  might,  of  course,  fluctuate  from  time  to  time. 
In  order  to  meet  such  fluctuations,  the  71st  section  provides  for  the  re- 
ascertainment  of  the  value  of  a  bushel  of  wheat  at  intervals  of  twenty- 
one  years,  if  desired  either  by  the  rector  or  any  tithe  payer  to  a  certain 
amount. 

It  was  contended  by  the  prosecutors  of  this  writ :  first,  that  neither 
party  was  absolutely  bound  to  the  precise  period  of  twenty-one  years;  (a) 
but  that,  supposing  such  period  to  have  passed  without  any  Application 
for  a  reascertainment,  another  period  of  twenty-one  years  was  not  to 
run  on  and  bind  the  parties,  and  either  of  *them  might  in  any 
year  make  the  application.  We  think  that  is  not  the  true  con- 
struction of  the  act.  We  do  not  consider  the  legislature  to  have  attached 
any  importance  to  the  particular  period  of  twenty-one  years  in  prefer- 
ence to  any  other  period ;  but  that  the  obvious  meaning  was  to  fix  some 
recurring  period  (in  itself  necessarily  arbitrary)  at  which  alone  any 
change  should  be  made ;  so  that  parties  might  know  clearly  on  what 
terms  they  stood  as  to  the  amount  of  payment,  and  not  be  kept  in  per- 
petual suspense,  or  be  watching  for  a  favourable  time  on  one  side  or  the 
other  to  make  a  change. 

The  second  question,  therefore,  arises :  namely,  whether  the  Easter 
sessions,  1847  (at  which  the  application  wii^  made),  was  at  the  expiration 
of  a  period  of  twenty-one  years,  according  to  the  true  construction  of 
the  act,  or  whether  that  expiration  took  place  at  the  Easter  Sessions, 
1846. 

(a)  HiU  eontonded  that  the  kngoAgd  of  i.  71  wm  whoUy  enabling  ,*  and  he  reUed  upon  the 
abMnee  of  negnttTO  wordi. 
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Now,  the  act  proyides  that  any  application  to  the  Sessions  to  appoint 
arbitrators  to  reascertain  the  average  value  of  a  bushel  of  wheat  shall  be 
made  to  the  Easter  sessions,  previous  notice  of  intention  to  apply  having 
been  given  in  January ;  that  the  arbitrators  shall  be  appointed  and  shall 
make  their  report  at  the  July  sessions ;  and,  if  the  difference  in  value 
from  the  previous  ascertainment  exceeds  3c2.,  the  sessions  shall  direct 
the  money  for  the  next  twenty-one  years  to  be  increased  or  decreased  in 
proportion  from  the  half-yearly  day  of  payment  next  after  such  order, 
and  so  from  time  to  time  at  the  end  of  every  twenty-one  years  for  ever. 

As  the  Easter  sessions  were  fixed  for  the  time  of  application,  and  as 
the  time  of  year  when  the  Commissioners'  award  would  be  made  was 
*dQ^1  uncertain  when  the  act  ^passed,  the  first  period  could  not  well 
^  be  exactly  twenty-one  years,  unless  indeed  the  award  had  hap- 
pened to  have  been  made  on  the  very  day  of  an  Easter  session ;  there- 
fore the  act  provides  that  the  first  application  shall  be  made  at  the  Easter 
sessions  next  after  twenty-one  years  to  be  computed  from  the  making  the 
award :  but  no  such  difficulty  occurs  as  to  any  subsequent  application, 
because  a  precise  period  of  twenty-one  years  from  Easter  sessions  to 
Easter  sessions  would  occur,  saving  the  variation  of  a  few  weeks  in  the 
time  of  holding  those  sessions  in  different  years.  *  The  notice  of  appli- 
cation would  indeed  be  given  in  January,  whilst  the  money  payment 
remains  unaltered  :  but  that  must  necessarily  be  so  in  any  view  of  the 
case ;  for,  until  an  alteration  is  made,  the  money  payment  previously 
fixed  must  continue ;  and  the  notice  of  application  must  precede  the 
alteration  itself. 

The  prosecutors,  however,  contend  that  the  notice  is  not  to  be  given 
till  the  January  after  the  period  of  twenty-one  years  has  expired,  though 
there  are  no  words  in  the  act  to  that  effect.  If  so,  the  alteration  can 
only  be  made  at  the  end  of  every  twenty-two  years ;  whereas  the  act  says 
that  it  shall  be  at  the  end  of  every  twenty-one  years.  Unless,  therefore, 
those  words  of  the  act  are  disregarded,  the  notice  must  be  given  in 
January  prior  to  the  end  of  the  twenty-one  years,  and  the  alteration 
uiade  at  that  end. 

An  argument  hap  been  raised  from  the  use  of  the  words  that  the 
altered  rents  should,  yrowi  the  half-yearly  payment  next  after  such  order, 
remain  and  continue ;  and  it  was  discussed  whether  the  word  «  from"  is 
to  be  taken  inclusively  or  exclusively :  if  inclusively,  it  was  said  that 
the  effect  would  be  to  make  the  alteration  retrospective. 
*4.Qf?1  *^*  '®  quite  immaterial  whether  the  word  be  taken  inclusively 
^  or  exclusively.  It  must  always  be  taken  in  the  same  sense, 
whichever  be  the  right  one,  as, regards  every  successive  period  of  twenty- 
one  years  and  every  alteration;  and  therefore  the  continuance  of  every 
fixed  payment  would  be  for  twenty-one  years  exactly,  at  whatever  time 
of  the  year  it  might  begin. 

We  cannot,  upon  consideration  of  the  act,  see  that  there  is  any  doubt 
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about  the  true  construction.  That  contended  for  by  the  return  makes 
the  act  cqnsistent  and  intelligible,  and  conforms  to  the  literal  ana  plain 
meaning  of  the  words  of  the  act  with  regard  to  all  periods  subsequent 
to  the  first :  which,  as  we  have  already  explained,  was  necessarily  ex- 
tended  somewhat  beyond  twenty-one  years.  That  contended  for  by  the 
prosecutors  is  inconsistent  with  the  words  and  plain  meaning  of  the  act, 
making  the  period  twenty-two  years  instead  of  twenty-one  as  fixed  by 
the  act.  Neither  is  there  any  reason  in  the  nature  of  the  provisions  of 
the  act,  or  in  their  operation  upon  the  interest  of  the  parties,  which  in 
any  way  calls  upon  us  to  put  a  constrained  and  unnatural  construction 
upon  the  words. 
The  judgment  must  be  for  the  defendants. 

Judgment  for  defendants. 


*IN  THE  EXCHEQUEE  CHAMBER.      [*497 

{Urror  from  the  Queen's  Bench.) 
COBBETT  V.  HUDSON. 

A  writ  of  attBcbment  in  Chaooery  for  non-paTmentof  eosU  U  in  tho  nature  of  final  proooss :  and 
therefore  an  officer  may  jastifjr  the  taking  and  detaining  under  anoh  attacliment  without  sliow- 
iog  any  retnm  of  the  writ 

Where,  under  stat  5  A  6  Vict.  o.  22,  8.  2,  the  keeper  of  the  Queenf  prison,  by  warrant  from  the 
Chief  Justice  of  Q.  B.,  receired  from  the  warden  of  the  Fleet  the  plaintiff,  being  then  in  custody 
Qoder  such  writ  of  attachment:  Held,  that  in  Justification  to  an  action  of  false  imprisonment 
the  keeper  need  not  show  that  the  plaintiff  was  committed  by  warrant  to  the  custody  of  the 
vtrden,  the  writ  being  itself  a  justification,  and  the  statute  being  applicable,  though  there 
▼u  no  commitment. 

It  is  no  objection  to  such  plea  of  justification  that  the  writ  in  Chancery  appears  to  be  returnable 
imniediately,  though  there  is  na  ayerment  as  to  residence,  so  as  to  bring  the  case  within  the 
words  of  Stat  11  G.  4  A  1  W.  4,  o.  36,  s.  15.  (3). 

Kor  that  the  writ  is  not  stated  to  hare  been  endorsed  with  the  name  of  the  solicitor. 

The  plaintiff  in  error  (the  plaintiff  below)  declared,  in  the  Court  of 
Queen's  Bench,  in  trespass,  for  assaulting  him,  and  seizing,  imprisoning, 
and  detaining  him  in  prison. 

Plea.  That,  before  the  passing  of  an  act,  &c.  (5  &  6  Vict.  c.  22), 
^^for  consolidating  the  Queen's  Bench,  Fleet,  and  Marshalsea  Prisons, 
and  for  regulating  the  Queen's  Prison,"  and  before  the  committing,  &c., 
to  wit,  on  16th  June,  1840,  by  a  certain  writ  then  issued  out  of  and  by 
Her  Majesty's  High  Court  of  Chancery  at  Westminster  in  a  certain 
cause  then  depending  in  the  said  Court,  wherein  one  Jesse  Oldfield  was 
the  plaintiff,  and  the  now  plaintiff  was  defendant,  and  wherein  the  said  J. 
Oldfield  was  plaintiff,  and  one  Benjamin  James  was  defendant,  by  original 
and  supplemental  bills.  Her  said  Majesty  commanded  the  then  Warden 
of  Her  said  Majesty's  prison  of  the  Fleet  to  attach  the  now  plaintiff,  so 
as  to  have  him  before  Her  said  Majesty  in  her  said  Court  of  Chancery, 
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*4.QftT  iniroediately,  wheresoever  the  said  Court  ehould  ♦then  be,  there 
^  to  answer  to  Her  said  Majesty  as  well  totiching  a  contempt  which 
he  (as  it  was  alleged)  had  committed  against  Her  said  Majesty,  as  also 
such  other  matters  as  should  be  then  and  there  laid  to  his  charge,  and, 
further,  to  perform  and  abide*8uch  order  as  the  said  Court  should  make 
in  that  behalf;  and  that  the  said  Warden  should  thereof  fail  not,  and 
should  bring  that  writ  with  him :  on  which  said  wpit  was  then  duly  en- 
dorsed in  manner  following,  that  is  to  say :  <«  By  the  Court,  for  not  pay- 
ing the  sum  of  41L  8«.  9<2.  costs  to  the  said  Jesse  Oldfield  in  the  said 
cause :"  and  which  said  writ,  so  endorsed,  was  then  delivered  to  William 
Robert  Henry  Brown,  who  then  was,  and  long  after  continued  to  be, 
Warden  of  the  said  Prison  of  the  Fleet,  to  be  executed :  That  after- 
wards, and  before  the  passing  of  the  said  act,  and  before  the  committing, 
&c.,  to  wit,  on,  &c.,  the  said  W.  R.  H.  Brown,  then  being  the  Warden, 
&6.,  by  virtue  and  in  pursuance  of  the  said  writ,  attached  the  now  plain- 
tiff, as  by  the  said  writ  commanded :  and  he,  the  said  W.  R.  H.  Brown, 
being  and  continuing  such  Warden,  detained  the  said  plaintiff  William 
Cobbett  in  the  custody  of  him  the  said  Warden  from  thence  continnallj 
until  the  said  Warden  delivered  over  the  said  W.  Cobbett  to  Thomas 
Chapman,  the  then  Marshal  of  the  Queen's  Prison,  in  the  said  act  men- 
tioned, as  in  this  plea  after  mentioned.  That,  after  the  passing  of  the 
said  act,  and  before  the  committing,  &c.,  to  wit,  on" 7th  November,  1842, 
the  Right  Honourable  Thomas  Lord  Denman,  then  being  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench  at  Westminster,  made  his  warrant 
under  his  hand,  directed  to  the  said  T.  Chapman,  then  being  the  Marshal, 

*4.QQ1  ^^''  ^^  ^^^  ^^^^  ^*  ^'  ^'  ^^®^°>  *then  being  the  Warden, 
^  &c.,  and  whom  else  it  might  concern ;  and  thereby  required  and 
commanded  the  said  W.  R.  H.  Brown,  then  being  such  Warden,  to 
deliver  into  the  custody  of  the  said  T.  Chapman,  then  being  the  Marshal, 
&c.,  the  said  plaintiff  W.  Cobbett,  he  the  said  W.  Cobbett  then  remain- 
ing and  being  in  the  custody  of  the  said  Warden,  and  by  virtue  of  the 
said  writ,  as  in  this  plea  aforesaid.  That  afterwards,  and  before  the 
committing,  &c.,  and  whilst  the  plaintiff  remained  and  was  in  the  custody 
of  the  said  Warden  under  and  by  virtue  of  the  said  writ,  to  wit,  on,  4c., 
the  said  warrant  of  the  said  Lord  Chief  Justice  w.as  delivered  to  the 
said  W.  R.  H.  Brown,  then  being  such  Warden  as  aforesaid ;  and  the 
said  Warden,  in  obedience  to  and  in  pursuance  of  the  said  warrant,  then 
delivered  the  plaintiff  into  the  custody  of  the  said  T.  Chapman,  then 
being  the  Marshal,  &c. :  and  the  said  Warden,  at  the  same  time,  de- 
livered to  the  said  Marshal  the  said  writ  in  this  plea  aforesaid :  and  the 
said  T.  Chapman,  then  being  such  Marshal,  &c.,  then' took  and  received 
the  plaintiff  into  his  custody,  together  with  the  said  writ :  and,  there- 
upon, to  wit,  on,  &c.,  the  said  T.  Chapman,  then  being  such  Marshal, 
forthwith  conveyed  the  plaintiff  in  his  custody,  under  and  by  virtue  of 
the  said  writ  and  warrant,  to  the  said  Queen's  Prison,  and  there,  in  the 
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aaid  Prison,  detained  the  plaintiff  in  his  cnstody  under  and  hy  virtae  of 
the  said  writ,  until  afterwards,  and  before  the  committing,  &c.,  to  wit, 
on  I3th  June,  1843,  when  the  said  T.  Chapman  resigned  his  said  office 
of  Marshal,  &c.,  and  the  now  defendant  was,  by,  &c.  (Sir  James  R,  G. 
Graham,  one  of  the  Secretaries  of  State),  appointed  to  be  keeper  of  the 
said  Queen's  Prison:  and  defendant  then  became,  and  thence  until 
*the  commencement  of  this  suit  continued  to  be,  the  keeper  of 
the  said  Queen's  Prison.  And,  thereupon,  and  before  the  com- 
mitting, &c.,  to  wit,  on,  &c.,  the  plaintiff,  together  with  the  said  writ,  was 
by  the  said  T.  Chapman  delivered  to  and  was  by  the  defendant,  so  being 
sneh  keeper,  &c.,  receired  into  the  custody  of  him  defendant,  as  such 
keeper.  And  defendant,  being  such  keeper,  &c.,  detained  the  plaintiff 
in  his  custody,  under  the  said  writ,  from  thence  until  the  commencement 
of  this  suit,  as  defendant  lawfully  might,  for  the  cause,  &c. :  and,  in  so 
receiving,  &c.,  defendant  unavoidably  assaulted,  &c.,  and  imprisoned, 
tc,  and  detained,  &c. :  which  are  the  same,  &c.     Verification. 

Replication :  De  injurift.    Issue  thereon. 

Verdict  for  the  defendant. 

Judgment  having  been  entered  for  the  defendant  in  the  Court  of 
Queen's  Bench,  the  plaintiff  brought  error  in  the  Exchequer  Chamber. 
Joinder  in  error. 

The  case  was  argued  in  last  Michaelmas  vacation,(a)  and  in  this  vaca- 
tion.(6) 

The  Plaintiff  in  error  (plaintiff  below),  in  person. — The  plaintiff  is 
entitled  to  judgment  non  obstante  veredicto.  First,  the  warden  had  no 
power  to  act  without  a  warrant  of  commitment.  The  duty  of  the  war- 
den of  the  fleet  was  only  to  receive  and  keep :  the  warden  attended  the 
Court  of  Chancery  by  deputy,  in  readiness  to  execute  all  warrants  of 
oommitment.((;)  There  is  a  ^difference  between  the  warden  and  r^^f-M 
the  sheriff:  the  sheriff  is  not  the  mere  gaoler.  In  the  act  which  ^ 
consolidates  the  prisons,  5  &  6  Vict.  o.  22,  s.  2,  the  step  preliminary  to 
the  transfer  of  the  prisoners  is  to  certify  their  names,  with  the  several 
causes  and  times  of  their  <<  commitments."  So  in  stat  8  &  9  W.  8,  c. 
27,  8. 1,  the  prisoners  spoken  of  are  those  <<  committed"  to  the  custody 
of  the  marshal  of  the  King's  Bench  and  the  warden  of  the  Fleet.  The 
remedy  given  against  those  officers,  in  actions  of  escape,  by  section  2, 
IB  not  given  as  against  the  sheriff.  From  1  Tidd's  Practice,  851  (ed.  9), 
where  Turner  v.  Eyles,  8  B.  4;  P.  4S6,  S.  C.  at  N.  P.  5  Esp.  N.  P.  C. 
8,  is  referred  to,  it  appears  that,  in  an  action  against  the  marshal  for 
an  escape,  a  commitment  must  be  alleged  and  proved :  and,  in  p.  852, 
it  is  pointed  out  that  the  prbon  rules  are  not  admissible  to  prove  the 

(a)  December  4th,  1848;  before  Cbksswkll  and  Williams,  Js.,  and  Parks,  Aldbbsoiv,  and 
RoLFB,  Bs.    Aldkkbov,  B.,  left  the  Court  daring  the  argiment 

(6)  Febnuury  lst»  1849 ;  before  Coltmah,  Uaulb,  and  Wiluamb,  Jb.,  and  Pabkb,  Aldbbbov, 
Route,  and  Platt,  Bs. 

(e)  Ab  to  the  Keeper  of  the  Qaeen'e  PriBon,  now,  Bee  1  GranfB  C  .  Pr.  p.  34,  oh.  3  (5th  ed.). 
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cause  of  the  commitment.  In  p.  852  reference  is  made  to  Bams  o. 
Eyles,  8  Taunt.  612  (B.  C.  L.  R.  vol.  8),  where  a  party,  suing  the  war- 
den of  the  Fleet  for  an  escape,  not  having  alleged  a  commitment  on 
record,  was  allowed  to  amend.  Here,  therefore,  the  plea  does  not  give 
a  legitimate  origin  to  the  imprisonment.  By  2  stat.  13  G.  2,  c.  2,  s.  5, 
if  it  was  necessary  to  declare  against  a  prisoner  in  the  Fleet,  he  was 
brought  by  habeas  corpus  to  the  bar.  Then  stat.  8  &  9  W.  8,  c.  27, 8. 
18,  enabled  plaintiffs  to  charge  prisoners  in  the  Fleet  simply  by  a  decla- 
ration :  and  there  the  expression  is,  <<  who  now  is,  or  are,  or  hereafter 
shall  be  committed  to  the  said  prison."  Stat.  1  &  2  Vict.  c.  110,  s.  36, 
assi^mes  that  no  person  will  be  imprisoned  for  contempt  except  by  com- 
mitment. Now,  as  imprisonment  by  the  Court  of  Chancery  for  contempt 
*5021  °^^^  ^^  regulated  by  the  same  principles  as  common  *law  pro- 
^  cess,  it  follows  that  the  plaintiff  here  ought  to  have  been  brought 
to  the  bar  of  the  Court,  and  thence  committed;  and  that  the  plea  is  bad 
for  not  showing  that  this  has  been  done.  In  stat.  11  G.  4  &;  1  W.  4, 
c.  36,  s.  15,  the  process  for  charging  a  prisoner  in  contempt  appears  to 
be  framed  entirely  on  the  supposition  that  he  must  be  brought  to  the  bar 
of  the  Court,  and  committed.  That  was  the  course  pursued  in  the  case 
of  a  contempt  of  the  Court  of  King's  Bench,  in  Bryant  t^.  Clutton,  1 
M.  &  W.  408,t  S.  C.  Tyrwh.  &  G.  848.  The  plea  should  also  have 
shown  that  the  plaintiff  was  transferred,  together  with  the  cause  of  his 
commitment,  as  directed  by  sect.  2  of  stat.  5  &  6  Vict.  c.  22. 

Next,  the  writ,  issued  on  the  16th  June,  1840,  is  averred  to  have  been 
made  returnable  immediately.  In  Chancery,  the  process  of  contempt 
is  now  returnable  immediately  only  where  the  party  in  oontempt  resides 
or  is  in  London  or  within  twenty  miles  thereof;  stat.  11  G.  4  &  1  W. 
4,  c.  36,  s.  15  (3).  Now  it  is  not  shown  here  that  the  plaintiff  was  with- 
in that  distance.  In  1  Grant's  Chancery  Practice,  136  (ch.  23,  5th  ed.), 
it  is  said :  <«  This  writ  is  regularly  made  returnable  in  term  time,  on  any 
of  the  old  return  days:"  adding  the  exceptions  of  cases  where  the 
statute  is  applied :  and  in  1  Daniel's  Chancery  Practice,  p.  430  (2d  ed.), 
it  is  said :  <<  It  is  to  be  observed  that  where  an  attachment  is  issued  not 
returnable  immediately,  but  of  which  the  return  must  take  place  in 
term  time,  it  must  still,  as  before,  be  made  returnable  on  a  general  re- 
turn day."  The  return  days  were  altered  by  stat.  11  G.  4  &  W.  4,  c 
70,  s.  6:  but,  by  stat.  1  W.  4,  c.  3,  that  provision  was  repealed:  and 
other  return  days  are  substituted  in  *the  three  common  law 
Courts :  but  the  returns  in  Chancery  are  left  as  before. 

Next,  it  does  not  appear  that  the  writ  was  endorsed  with  the  name 
of  the  solicitor.  (The  plaintiff  here  referred  to  stat.  2  G.  2,  c.  23,  s. 
22.(a)) 

Further,  it  is  not  shown  that  the  writ  was  returned  in  fact.  "  A  justi- 
fication by  the  sheriff  or  ofScer,  under  a  returnable  process,  is  ill,  with 

(a)  Repealed  by  sUt  6  A  7  ^ot  o.  73,  s.  1,  and  Ist  ached,  let  part. 
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out  showing  a  retam  of  it;"  2  Tidd's  Pr.  1082  (ed.  9),  citing  Middleton 
V.  Price,  2  Str.  1184,  S.  C.  1  Wils.  17 :  and  Tidd  shows,  in  his  note  on 
the  passage,  that  the  rule,  though  not  applicable  to  final  process  in  the 
superior  courts,  holds  good  in  cases  of  mesne  process  or  of  process  in 
inferior  courts.-  Now  an  attachment  for  contempt  in  not  paying  money 
is  in  the  nature  of  mesne  process ;  Lewis  v.  Morland,  2  B.  &;  Aid.  56 ; . 
where  the  Court  of  Bang's  Bench  adhered  to  the  doctrine  of  the  Court 
of  Common  Pleas,  as  laid  down  in  Morris  v.  Hayward,  6  Taun.  569 
(£.  G.  L.  B.  vol.  1),  and  dissented  from  that  of  the  Court  of  Exchequer, 
as  laid  down  in  Phelips  v.  Barrett,  4  Price,  28. 

WaUonj  contr&. — The  defendant  justifies  under  the  warrant  of  Lord 
Denman,  C.  J.,  by  virtue  of  stat.  5  &  6  Vict.  c.  22,  s.  2.  [Maule,  J. 
—Will  that  warrant  transfer  a  custody  which  is  unlawftil  ?}  So  far  as 
regards  the  justification  of  the  officer,  it  will :  he  cannot  inquire  into 
the  propriety  of  the  original  commitment  in  Chancery,  or  of  the  Lord 
Chief  Justice's  warrant :  and,  further,  it  appears  that  the  Lord  Chief 
Justice  has  himself  no  discretion,  but  must  issue  his  warrant  in  every 
case  *certified  to  him.  [Platt,  B. — ^Tou  contend  that  the  au-  rj^rn^ 
thority  of  the  defendant  goes  farther  than  that  of  the  warden  on  *- 
the  original  commitment.]  It  does,  because  his  duty  goes  farther. 
[Maule,  J. — Then,  if  the  original  commitment  be  improper,  the  prisoner 
is  without  remedy.]  He  may  obtain  a  habeas  corpus.  [Platt,  B. — 
That  is  not  exactly  a  remedy.]  There  is  no  remedy  against  the  present 
defendant ;  nor  ought  there  to  be  one. 

The  Court  of  Chancery  here  had  power  to  issue  the  writ  returnable 
immediately.  But,  even  if  the  writ  was  not  properly  returnable  for 
fifteen  days,  that  did  not  make  the  process  void ;  and  the  objection  of 
irregularity  cannot  be  now  taken.  It  is  true  that  in  counties  such  pro- 
cess is  addressed  to  the  sheriff:  but  in  London  and  Middlesex  it  is 
addressed  to  the  warden,  who  is  as  much  an  officer  of  the  Court  as  the 
sheriff;  Bethell's  Case,  1  Salk.  S48.  This  Court  will  at  any  rate  not 
inquire  whether  the  Court  of  Chancery  has  properly  pursued  its  own 
practice. 

As  to  the  plea  not  showing  a  return  of  the  writ,  that  cannot  be  always 
necessary.  It  might  be  necessary  to  plead  before  the  return  day  had 
arrived.  [Parke,  B. — ^It  might  then  be  averred  that  the  return  day  had 
not  arrived.]  The  writ  commands  the  warden  to  bring  the  defendant 
before  the  Court.  [Platt,  B. — Could  the  warden  keep  him  ten  years  ?] 
There  is  no  new  assignment :  the  first  taking  and  detaining  only  can  be  in 
question  on  this  record.  This  is  in  the  nature  of  final  process,  though  re- 
turnable, like  a  ca.  sa.  [Williams,  J. — The  reason  given  by  Batlet,  J., 
in  Lucas  v.  Nockells,  10  Bing.  157, 192  (E.  C.  L.  R.  vol.  26),  for  requiring 
a  sheriff  who  justifies  under  a  capias  ad  respondendum  to  state  a  return  is, 
(« because  the  process  *will  not  justify  him,  he  shall  not  be  protected  r^^f-r^r 
by  it,  unless  he  shows  that  he  has  paid  a  due  and  full  obedience  in  ^ 
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acting  under  it ;"  and  he  cites  Middleton  v.  Prix^e,  2  Str.  1184,  S.  C.  1 
Wils.  17,  to  show  that,  <<  where  an  o£Scer  justifies  under  process  he 
ought  to  return,  he  must  show  he  has  done  all  it  was  his  duty  to-do." 
Pareb,  B. — In  Rowland  v.  Yeele,  1  Cowp.  18,  Lord  Mansfibld  re- 
cognises, as  the  reason  why  upon  execution  the  return*need  not  be  set 
forth,  <(  that  after  execution,  the  plaintiff  has  had  the  effect  of  the  suit. 
But  if  the  capias  in  process  be  not  returned,  the  arrest  is  tortious ;  f<»- 
tbere  the  object  of  the  writ  is  to  enforce  the  appearance  of  the  party." 
Now  here  the  writ  commands  that  the  party  be  brought  into  the  Court 
of  Chancery  to  answer.]  It  is  a  mere  question  of  the  practice  of  the 
Court  of  Chancery.  [Aldbrson,  B. — ^As  to  the  word  <*  immediately," 
it  might  possibly  comprehend  a  term  of  considerable  length ;  it  must  be 
understood.with  reference  to  the  practice.]  It  appears  from  Plummer 
v.  Savage,  6  Price,  126,  that  these  writs  are  in  the  nature  of  execution. 
[Williams,  J. — May  bail  be  taken  ?]  At  the  option  of  the  sheriff,  when 
the  contempt  is  in  the  want  of  appearance  or  answer ;  Smith's  Ch.  Pract. 
201  (3d  ed.) ;  but  not  otheririse.  Morris  v.  Hayward,  6  Taun.  569  (E. 
C.  L.  B.  vol.  1),  was  an  attachment  for  contempt  in  chancery,  but  does 
not  appear  to  have  been  for  non-payment  of  costs.  Lewis  v.  Morland, 
2  B.  &;  Aid.  56,  was  an  attachment,  not  in  Chancery,  but  in  this  Court 
In  Osborne  v.  Brookhouse,  Lev.  Entr.  191,  there  is  a  justification  of 
imprisonment  under  a  writ  of  attachment  from  Chancery:  the  plea  states 
^f-nn-i  that  the  arrest  was  before  return,  and  that  the  defendants  *were 
^  not  guilty  after  return :  but  there  is  no  allegation  of  a  return. 
The  committal  is  not  until  the  party  answers,  but  until  he  purges  his 
contempt  in  not  paying.  In  general,  on  an  attachment  for  contempt 
in  the  .Common  law  courts,  the  party  may  obtain  leave  to  put  in  bail 
from  a  Judge,  or  he  may  require  the  opposite  party  to  file  interrogatories, 
wherever  the  attachment  is  not  for  the  non-payment  of  costs,  or  money: 
but,  in  this  case,  he  is  detained  in  custody  till  he  pay,  the  attachment 
being  in  the  nature  of  a  civil  execution :  though  even  then,  where  the 
rule  is  absolute  in  the  first  instance,  he  may  dispute  the  fact  of  the  con- 
tempt by  ruling  the  opposite  party  to  file  interrogatories ;  2  Chitt.  Arch. 
1525,  1528.  But  no  return  is  necessary,  unless  the  officer  be  ruled  to 
return. 

The  Plaintiff,  in  reply,  cited  Sewell's  Law  of  Sheriff,  403,  as  show- 
ing that  the  return  to  a  habeas  corpus  must  answer  both  detaining  and 
taking  :(a)  and,  as  to  the  word  «< immediately,"  he  contended  that,  whether 
or  not  it  was  generally  ambiguous,  it  must,  as  it  occurred  on  this  record, 
mean  « immediately  after  the  receipt  of  the  writ."        Our.  adv.  vuU. 

Parke,  B.,  in  this  vacation  (February  3d),  delivered  the  judgment  of 
the  Court. 

The  question  is,  whether  the  judgment  of  the  Court  of  Queen's  Bench 

(a)  Wannan's  Csse,  3  W.  BL  1204,  is  refezred  to. 
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oQght  to  be  reversed,  and  judgment  given  for  the  plaintiff  non  obstante 
veredicto,  for  the  substantial  badness  of  the  plea. 

We  are  all  of  opinion  that  the  plea  is  good ;  and  consequently  that 
i        the  judgment  should  be  afSrmed. 

i  *The  warrant  of  Lord  Denman,  C.  J.,  under  stat.  5  &  6  Vict,  r^^grry^ 

[       c  22,  8.  2,  has  the  effect  of  transferring  to  the  keeper  of  the  *- 

Queen's  Prison  the  lawful  custody  of  all  prisoners  committed  under  war- 
rants lawful  on  the  face  of  them :  if  they  were  unlawful  on  the  face  of 
them  the  keeper  would  not  be  justified  by  Lord  Dbnman's  warrant  in 
detaining  them.  Though  the  word  <<  warrants  of  commitment"  is  used, 
it  cannot  be  doubted  that  the  statute  extends  to  all  persons  i^pprisoned 
under  lawful  process.  The  justification,  therefore,  of  the  keeper  de- 
pends upon  the  process  handed  over  to  him  by  the  warden,  under  Lord 
Denman's  warrant. 

The  plaintiff  in  error  states  different  objections  to  the  process  in  this 
ease. 

The  one  which  appeared  to  us  worthy  of  consideration  was,  that  the 
attachment  was  in  the  nature  of  mesne  process,  and  that  the  Warden 
could  not  justify  under  it  without  showing  that  he  had  done  all  that  the 
law  required  him  to  do,  by  bringing  the  body  of  the  plaintiff  into  Court,, 
or  at  least  returning  the  writ ;  the  rule  being,  that  the  ofScer  to  whom 
mense  process  is  directed  must  show  its  return,  but  in  final  process  he 
needs  not :  and  it  was  said  that  the  keeper  stood  in  the  same  position  as 
the  warden,  and,  if  the  writ  had  not  been  already  returned,  ought  him- 
self to  hi^ve  done  so.  And,  if  this  process  of  attachment  had  been  in 
the  nature  of  mesne  process,  it  might  have  been  necessary  for  the  war- 
den to  have  shown  in  an  action  against  him  that  he  had  fully  obeyed  it, 
by  returning  the  writ ;  but,  as  to  bringing  the  party  into  Court,  that 
wQuld  have  depended  on  the  construction  of  the  writ,  whether  it  required 
more  to  be  done  than  to  have  the  body  ready,  if  required. 

'^Even  in  the  case  of  this  attachment  being  mesne  process,  it  r^crAo 
would  have  been  a  question  whether  the  keeper  of  the  Queen's  *• 
Prison,  to  whom  the  writ  was  not  directed,  should  have  pleaded  a  return 
Bat  the  fact  is,  that  this  process  of  attachment  in  Chancery  is  not  in  the 
nature  of  mesne,  but  final,  process,  when  for  non-payment  of  costs : 
oonseqn^itly,.no  return  need  be  shown.  We  are  quite  satisfied  on  that 
point.  And  it  is  clear  that  we  must  Judicially  take  notice  of  the  course 
of  the  Courts  of  Chancery,  as  appears  by  the  case  of  Worlich  v.  Massy, 
Cro.  Jac.  67,  68,  and  Lane's  Case,  2  Rep.  16  b.{a)  The  plea  is,  there* 
fore  good  in  this  respect. 

Another  objection  made  by  the  plaintiff  in  error,  and  much  relied 
upon,  was  that  there  was  no  commitment  mentioned  in  this  writ,  which 
was  necessary  to  justify  a  detention  under  it.  But  the  writ  itself,  being 
directed  to  the  warden,  was  a  complete  justification  without  a  commit- 

(a)  Bee  Van  Sandan  v.  Turner,  0  Q.  B.  773  (E.  C.  L.  R.  yoI.  Ar 
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ment :  and,  though  there  was  no  commitment,  the  statnte  appears  to  us 
to  apply.  It  is  evident  it  means  to  transfer  the  legal  custody  under 
every  sort  of  process.  Judgment  affirmed. 


*509]        ♦HOMFRAY,  Clerk,  %.  8CR00PE,  and  Others. 

By  the  Tithe  Commatation  Act,  6  A  7  W.  4,  c.  71,  s.  46,  any  penon  claiming  an  interest  in  land 
or  tithes,  who  shall  be  dissatisfied  with  any  decision  of  the  Commissionen  (deciding  upon  an 
amount  above  20^),  may,  within  three  months  after  notice  to  him  of  the  decision,  bring 
an  action/ by  feigned  issue,  to  dispute  the  decision. 

A  Commissioner  decided  in  favour  of  a  parochial  modus.  Notice  was  given  to  the  rector  of 
the  parish,  who  died  one  month  after,  without  bringing  an  action.  The  taeoessor  wag  not 
presented  for  more  than  nineteen  calendar  months  afterwards ;  and,  within  eight  weeks  aft«r 
his  induction,  he  issued  a  writ  for  the  purpose  of  disputing  the  decision. 

Held,  that  ho  was  too  late;  and  the  Gonrty  on  motion,  set  aside  the  writ  and  aU  subseqneot 
proceedings. 

This  was  a  feigned  issue.  The  action  was  brought  by  the  rector  of 
the  parish  of  Pudding  Norton,  in  Norfolk,  under  stat.  6  &  7  W.  4,  c.  71, 
8.  46,  to  impeach  the  correctness  of  the  decision  of  an  Assistant  Tithe 
Commissioner,  whereby  it  was  awarded  that  a  payment  of  lOZ.  per  an- 
num was  a  good  modus  for  all  the  tithes  of  the  parish.  The  defendants 
were  owners  of  all  the  land  in  the  parish. 

In  Michaelmas  term,  1848,  Badeley^  on  behalf  of  the  defendants, 
obtained  a  rule  calling  upon  the  plaintiif  to  show  cause  why  the  writ  of 
summons  and  all  subsequent  proceedings  should  not  be  set  aside.  In 
the  same  term,(a) 

Sir  F.  Thesiger  showed  cause ;  and  Sir  F.  Kelly  and  Badeley  were 
heard  in  support  of  the  rule. 

The  facts  of  the  case,  as  disclosed  upon  affidavit,  and  the  arguments 
urged,  will  sufficiently  appear  from  the  judgment  of  the  Court. 

Our.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  in  this  vacation  (February  8th),  delivered  judg- 
ment. 

*^101  *^^^^  ^^  ^^  application  to  set  aside  a  writ  of  summons  under 
J  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71.  The  Assistant 
Commissioner  pronounced  his  decision  on  80th  March,  1846 ;  which  was 
notified  to  the  then  rector,  a  Mf .  Wilcocks,  on  the  18th  April  follow- 
ing. He  died  on  the  18th  May.  By  the  decision,  establishing  a  modus, 
the  value  of  the  living  was  fixed  at  so  low  an  amount  that  a  successor 
was  not  easily  found ;  and,  by  successive  lapses,  the  presentation  came 
to  the  Crown :  and  the  plaintiff  was  not  presented  till  1848,  nor  inducted 
till  the  12th  July  in  that  year.  On  the  19th  of  the  same  month,  the 
draft  of  the  award  was  deposited,  under  the  statute,  just  one  week  after 
the  induction  of  the  plaintiff:  and,  on  the  81st  August,  he  issued  the 

(a)  Norember  23d.    Before  Lord  DuniAR^C.  J.,  Colbripgb,  Wisbtkar,  and  Bblb,  Js. 
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writ  in  qnestion,  which  we  are  now  called  on  to  set  aside  as  not  war- 
noted  by  the  statute. 

And  two  questions  are  made :  1st,  Whether  it  is  too  late :  2dl7,  If 
it  be,  whether  we  ought  to  interfere  summarily,  and  set  it  aside,  or 
leave  the  defendant  to  such  other  remedy  as  may  be  open  to  him. 

The  46th  section  of  the  statute,  which  is  a  proviso  on  the  45th,  cer- 
tainly intended  to  give  the  party  interested  in  the  tithes,  and  dis- 
satisfied with  the  decision,  three  months'  time  to  dispute  it  in  a  court 
of  law.  By  the  47th  section  it  is  provided  that  no  action,  when 
once  commenced,  shall  abate  by  reason  of  the  death  of  any  per- 
son interested  therein :  and  the  48th  section  provides  that,  if  the  per- 
son in  fffhoMe  favour  the  decision  of  the  Assistant  Commissioner  shall 
have  been  made  shall  die  before  action  brought,  and  before  the  expira- 
tion of  the  time  limited  for  that  purpose,  the  action  may  still  be  brought 
against  him  nominally,  as  if  living;  and  the  Assistant  Commissioner  may 
be  served  with  ^process;  and  all  notices  and  the  proceedings  r^ce-ti 
are  to  go  on,  and  the  rights  of  all  parties  are  to  be  bound  by  the  *- 
event  of  the  action,  as  if  such  person  haC  been  living.  The  same  section 
makes  provision  for  the  case  where  the  successful  party  before  the  Com- 
missioner is  under  any  natural  or  legal  disability,  or  beyond  seas.  But 
we  cannot  find  that  any  corresponding  provision  is  made  for  the  case  of 
one  who  is  unstiecesrftU  before*  the  Commissioner:  and  ft  will  be  ob- 
served that  none  of  the  provisions  we  have  adverted  to  meet  the  case 
of  a  lapse  of  the  limited  period  of  three  months  under  any  circumstances 
whatever. 

The  question  then  turns  upon  the  construction  of  the  46th  section.  We 
have  observed  that  it  is  a  proviso  upon  the  45th,  limiting  its  operation 
by  the  enactment  of  the  latter.  The  decision  of  the  Commissioner  will 
be  final,  unless  in  a  case  falling  within  some  of  the  subsequent  provisions. 
One  of  those  provisions  is  the  bringing  an  action  by  the  party  interested| 
and  dissatisfied,  within  three  months  after  a  written  notice  of  the  de- 
cision :  and,  by  necessary,  implication,  under  ordinary  circumstances  it 
is  clear  that  no  such  party  could  bring  the  action  more  than  three  months 
after  the  notice. 

The  argument  urged  for  the  plaintiflT  is,  that  it  was  intended  there 
should  be  a  party  capable  of  bringing  the  action  during  the  whole  of  the 
three  months ;  that,  unless  there  be  such  party,  the  limitation  does  not 
apply ;  that,  in  the  present  case,  Mr.  Wilcocks  had  not  three  months, 
because  he  died  at  the  end  of  the  first ;  and  that,  if  the  months  immedi- 
ately following  that  month  be  included  in  the  calculation,  there  will  have 
been  no  one  during  three  whole  months  capable  of  ^bringing  the  ri^fi^o 
action.(a)    Wherefore  it  is  said  that  the  whole  period  during  which  ^ 

(o)  8'ir  F,  Thettger,  for  the  plaiotiff,  cited  LltUeton,  s.  647,  to  show  that  the  freehold  of  the 
pv^a  wu  in  abeyaace  daring  the  vacanoy ;  %nd  Co.  Lit  341,  a,  ae  showing  that,  for  the  benefit 
of  the  ehnrch  and  his  snocessor,  the  parson  has  a  fee.simple  qaaliiied,  bat,  "  to  do  anything  to 
tbe  pr^ndice  of  his  snoeefs or,"  only  an  estate  for  life. 

VOL.  xuL— 89  2  0  2 
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the  living  was  vacant  must  be  excluded  from  the  computation ;  and  dien 
that  the  present  plaintiff  has  brought  his  action  within  time.  The  an- 
swer is,  that  whatever  we  may  think  the  Legislature  intended,  or  would 
have  done  wisely  to  provide  for,  it  has  not  used  any  language  which  will 
bear  this  construction.  If  the  limitation  of  three  months  does  not  apply, 
80  neither  will  the  power  to  bring  any  action  at  all ;  for  the  one  is  bound 
up  in  the  other :  and  then  the  45th  section  would  remain  absolute,  and 
the  decision  be  final. 

In  a  statute  relating  to  tithes,  it  can  hardly  be  supposed  that  the  cir- 
cumstances of  the  death  or  resignation  of  an  incumbent  were  notpreflent 
to  the  minds  of  the  framers :  they  have,  indeed,  expressly  provided  for 
the  case  of  death  after  an  action  commenced :  there  is  therefore  a  greater 
difficulty  in  supplying  by  construction  a  provision  for  the  case  of  death 
occurring  before  action  brought. 

In  this  part,  the  statute  bears  the  closest  analogy  to  the  general 
Statute  of  Limitations:  and,  with  regard  to  them,  it  is  a  well  known  and 
settled  rule,  that,  where  the  time  has  once  begun  to  run,  no  subsequent 
disability,  however  involuntary,  will  suspend  their  operation.  And  tbis 
applies  not  only  where  the  disability  is  personal.  Prideaux  t^.  Webber, 
1  Lev.  31,  cited  in  the  argument  by  Mr.  BadeUyy  was  a  case  soon  after 
*^1^1  *^^^  Restoration,  where,  in  answer  to  the  Statute  of  Limitations, 
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it  was  teplied  that  certain  rebels  had  usurped  the  government, 


and  that  none  of  the  Iting's  Courts  were  open.  But  the  Court  held  tbt 
bar  good,  «<  because  there  is  not  any  exception  in  the  act  of  such  a  case." 
The  Legislature  appears  to  have  acted  on  this  principle  of  constmctioB 
immediately  after  the  Revolution,  when,  there  having  been  a  period  of 
ninety-two  days,(a)  during  which  no  Court  sate,  an  act  passed  (1  stat  1 
W.  &  M.  c.  4,(i) )  expressly  to  take  those  days  out  of  computation  ts 
regarded  the  Statute  of  Limitations.  But  the  case  perhaps  most  ex- 
pr^sly  in  point  is  that  of  Rhodes  v.  Smethurst,  4  M.  &  W.  42,  in  Ezch.,! 
and  again,  in  error,  Rhodes  v.  Smethurst,  6  M.  &  W.  851,t(c)  also  cited 
in  argument:  where,  the  debtor  having  lived  rather  more  than  a  year 
after  the  cause  of  action  accruing  and  then  dying,  in  consequence  of  the 
litigation  as  to  the  right  to  probate,  no  executor  was  appointed  till  after 
six  years ;  an  action  was  then  commenced  within  reasonable  time  after 
such  appointment,  and  was  held  to  be  barred  by  the  statute.  There,  as 
here,  it  might  be  said  that  the  plaintiff  was  guilty  of  no  laches ;  for  there 
was  no  one  whom  he  could  sue  during  the  greater  part  of  the  six  years: 
but  this  argument  was  not  allowed  to  prevail.  We  think,  on  the  principle 
of  these  authorities,  that  we  ought  to  give  the  words  of  the  statute  their 
obvious  meaning,  and  not  strain  them  farther  in  order  to  avoid  the  hard* 
ship  of  a  particular  case. 

(a)  See  Snode  v.  Ward,  8  Lev.  283.      ^  (ft)  Sect.  14 

(e)  In  Ezch.  Ch.,  affirming  the  judgment  of  the  Court  of  Exchequer. 
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It  cannot  fail  to  be  observed  that  the  argument  drawn  *from  r^t^-iA 
the  construction  put  upon  general  statutes  of  limitation  applies  *- 
irith  increased  force  in  the  case  before  us ;  for  the  former  are  restraints 
upon  common  law  rights,  and  have  regard  to  matters  of  indefinite  du- 
ration ;  but  the  whole  machinery  of  the  iithe  commutation  is  merely  of 
limited  duration.  By  stat.  6  &;  7  W.  4,  c.  71,(a)  the  powers  of  the  com- 
missioners were  granted  only  for  five  years,  and  to  the  end  of  the  then 
next  session  of  Parliament.  They  are  now  to  determine,  by  stat.  10  & 
11  Vict.  c.  104,  on  the  1st  October,  1850.(5)  But  the  clause  in  question 
most  be  construed  as  if  the  first  act  had  stood  alone :  and  it  must  be  seen  at 
ODoe  how  inconsistent  with  a  scheme  of  settlement  so  limited  in  point  of 
time  it  is  to  suppose  that  two  years,  and,  if  two  years,  any  period  during 
which  a  living  may  be  vacant,  after  the  right  of  action  has  once  accrued, 
Bhall  be  excluded  from  the  computation  of  the  period  of  limitation. 

Upon  the  second  point  we  have  had  no  difficulty.  It  was  not  sug- 
gested to  us  in  what  other  way  than  by  the  present  application  the  de- 
fendants could  avail  themselves  of  the  objection;  nor  do  we  perceive  any. 

The  rule  therefore  must  be  absolute.  .  Rule  absolute. 

(a)  Sect  6. 

(&)  They  are  oontlnned,  by  Mot  1,  to  tluU  dmy,  "and  the  end  of  the  then  next  Session  of  Par* 
lianunti''  onleei  looner  detennined  by  the  Crown. 
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«^l  ^1      ^^^  ^^  thought  conrenient  to  publish  the  following  case  oat  of 
-'  its  order,  as  the  case  of  Anderson  v.  Boynton  appears  in  an 
earlier  part  of  the  yolume,  p.  808. 

KEENE  V.  WARD.    [Dee.  18,  1849.] 

In  an  action  by  an  attorney  for  business  done,  it  appeared  that  he  bad  delivered  a  bill,  imdtf 
Stat  0  A  7  Viet  o.  73,  s.  37,  which  contained  charges  in  respect  of  nine  actions  in  the  Court 
of  Bxcheqner  and  two  in  the  Conrt  of  Common  Pleas.  The  courts  and  the  parties  to  Umm 
causes  were  named  in  the  bill.  It  contuned  also  items  in  respect  of  two  other  actions,  each  of 
which  appeared  to  hare  been  in  some  one  of  the  superior  courts  of  law :  as  to  one  of  Ui«se, 
the  parties  were  named  in  the  biU :  as  to  the  other,  it  appeared  that  the  present  defendtat 
had  informed  plaintiff  that  an  action  had  been  brought  against  him,  defendant,  and  no  mon 
appeared  to  have  been  done.  The  items  in  respect  of  actions  as  to  which  both  parties  ud 
courts  were  specified,  made  up  the  greater  part  of  the  whole  bilL 

Held,  a  sufficient  compliance  with  the  statute. 

Debt  :  (1)  for  work  and  labour  done  as  an  attorney  and  solicitor,  and 
materials  for  the  same  provided,  on  defendant's  retainer,  and  fees  payable 
in  respect  thereof ;  (2)  for  money  paid ;  (3)  on  an  account  stated. 

Picas :  2.  To  counts  1  and  2 ;  that  the  action  was  commenced  after 
the  coming  into  operation  of  stat  6  &  7  Vict.  c.  78 ;  and  that  plaintiff, 
under  the  Ist  and  2d  counts,  seeks  to  recover  the  amount  of  certain  fees, 
charges,  and  disbursements  by  plaintiff  claimed,  &c.,  to  be  due  to  him 
from  defendant  for  business  done  and  money  disbursed  by  plaintiff  as 
the  attorney  and  solicitor  of  and  for  defendant,  and  not  otherwise :  and 
that  plaintiff  did  not,  one  calendar  month  before  commencement,  &c., 
deliver,  &c.,  or  send,  &c.,  a  bill  of  such  fees,  &c.,  subscribed  with  the 
proper  hand  of  plaintiff,  &c.,  pursuant  to  the  statute,  &c.  Replication. 
That  the  plaintiff  did,  one  calendar  month,  &c.,  to  wit,  on,  &;c.,  deliver  to 
defendant  a  bill  in  writing  of  the  said  fees,  &c.,  subscribed,  &c.,  as  re- 
quired, &c. :  conclusion  to  the  country.  Issue  thereon, 
f'llgl  *^*  '^^  ^^  count:  that  the  account  therein  mentioned  was 
-'  stated  between  plaintiff  and  defendant  solely  of  and  concerning 
the  said  debts  and  causes  of  action  in  the  Ist  and  2d  counts,  and  in  the 
last  preceding  plea,  mentioned,  and  not  otherwise.  Then  followed  alle- 
gations, similar  to  those  in  plea  2,  as  to  the  nature  of  the  business,  and 
the  non-delivery  of  the  bill.  Replication :  like  the  replication  to  plea 
2.     Issue  thereon. 

Other  issues  in  fact,  not  now  material,  were  joined. 

On  the  trial,  before  Lord  Denman,  G.  J.,  at  the  Middlesex  sittings 
after  Hilary  term,  1849,  the  plaintiff,  in  support  of  the  issues  upon  the 
2d  and  8d  pleas,  proved  the  delivery  of  a  signed  bill  in  due  time.  It 
commenced  as  follows. 
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"Mr.  William  Ward 

1839.  Dr.  to  George  John  Keene. 

Haj  25tli.     Writing  Mr.  Samuel  Eyans,  of  No.  42,  Edgeware    «.   d. 

Road,  for  19{.  10«.,  his  overdae  acceptance, 2     0 

Yourself  v.  Evans.  « 

Instructions  to  sue, 8  ^4 

Writ  of  summons, 12    6'* 

Then  followed  various  items  in  the  suit,  including  the  signing  of  final 
judgment  and  attending  to  complete  the  roll :  these  items  made  up  10/. 
lbs,  4d.  Then  followed  items  of  action,  described  as  in  the  Common 
Pleas,  in  1842,  with  the  names  of  the  parties.  Then  came  the  following 
item. 

"June  12th. 

Yourself  ats. 
Attending  you  on  your  informing  an  action  had  been  brought     r,^c^7 

against  you,  and  as  to  '''possibility  of  throwing  it  over  the     '- 

long  vacation ;  and  you  were  to  bring  me  writ  and  notice  of    t .   d* 

declaration, 6     8" 

Then  followed  the  items  in  ten  more  actions,  in  all  of  which  the  par- 
ties were  named  in  the  bill ;  axid  of  these  the  first  was  described  as  being 
in  the  Common  Pleas,  and  the  remaining  nine  as  in  the  Exchequer.  The 
total  amount  claimed  by  the  bill  was  102/.  17f .  8d. 

It  was  objected,  on  the  part  of  the  defendant,  that  this  bill  did  not 
satisfy  the  requisitions  of  stat.  6  &  7  Vict.  c.  78,  s.  87.  The  Lord 
Chief  Justice  reserved  leave  to  move  for  a  nonsuit  on  this  point ;  and 
the  plaintiff  had  a  verdict  for  the  amount  claimed. 

In  Easter  term,  1849,  BramweU  obtained  a  rule  nisi  for  a  nonsuit. 
In  Michaelmas  vacation,  1849,(a) 

Bom  showed  cause. — The  rule  to  be  collected  from  Martindale  v. 
Falkner,  2  Com.  B.  706  (E.  C.  L.  B.  vol.  52),  is  that  the  Court  and 
the  cause  must  appear  in  die  bill,  or  that  the  bill  must  supply  the  means 
of  collecting  the  information  by  reasonable  intendment.  The  same 
principle  was  applied  in  Sargent  v.  Gannon,  7  Com.  B.  742  (E.  C.  L. 
B.  vol.  62).  [Erls,  J. — ^Anderson  v.  Boynton,  ant^,  p.  808,  is  another 
instance.]  All  that  is  necessary  is,  that  the  party  charged,  or  the  at- 
torney to  whom  he  may  apply,  may  know  where  the  bill  is  to  be  taxed; 
that  is  the  principle  of  Engleheart  v.  Moore,  15  M.  &  W.  548, 55S.t  In 
the  present  case  the  names  of  the  parties  to  the  cause  appear  in  every 
instance,  except  that  of  the  item  of  June  12 :  but  there  it  does  appear 
that  an  action  at  ^common  law  had  been  commenced,  and  that  ri^r-^a 
the  present  defendant  was  the  defendant  in  such  action.  The  ^ 
present  plaintiff  could  not  know  the  name  of  the  Court,  or  of  the  plain- 
tiff in  the  c#ise,  till  the  writ  was  brought  to  him  by  the  present  defend- 
ant; and  this  was  to  be  done  thereafter.     The  cause  of  Ward  v,  Evans 

(a)  December  4th.    Before  Pattuov  and  Baui,  Js.    GouiuogBi  J.,  had  left  the  Coart 
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is  manifestly  an  action  at  common  law;  and  that  is  the  oolyotber 
instance  in  which  the  name  of  the  court  is  not  specified.  Bat  tbe  two 
items  last  mentioned  constitttte  together  only  a  small  part  of  the  whole 
demand.  The  case  upon  which  most  stress  will  be  laid,  on  the  part  of 
the  defendant,  is  Ivimey  v.  Marks,  16  M.  &  W.  843.t  But  there  Parks, 
B.,  said  :{a)  « In  point  of  practice,  a  bill  is  always  referred  for  taxation 
to  the  court  in  which  the  greater  part  of  the  business  was  done."  The^^ 
fore  the  bill  here  enables  the  defendant  to  do  all  that  the  statute  pro- 
vides for.  [Patteson,  J. — ^By  sect.  87  of  stat.  6  &  7  Vict.  c.  73,  any 
court  in  which  any  part  of  the  business  has  been  done  may  tax  the 
whole.]  In  Lewis  v.  Primrose,  6  Q.  B.  265  (E.  C.  L.  R.  vol.  51),  En- 
gleheart  v.  Moore,  15  M.  &  W.  548,t  and  Ivimey  v.  Marks,  no  court 
at  all  was  mentioned.  In  Martindale  v.  Falkner,  2  Com.  B.  706  (E.  C. 
L.  R.  vol.  52),  the  name  of  the  cause  appeared  only  in  the  middle  of 
the  bill :  no  court  was  mentioned :  yet,  because  it  could  be  fairly  col- 
lected from  the  bill  that  the  business  was  done  in  Chancery,  the  Coart 
of  Common  Pleas  held  that  the  statute  was  complied  with. 

Bramwellj  contr&. — This  bill  has  been  before  Patteson,  J.,  at  cham- 
bers :  and  his  Lordship  refused  to  send  it  to  taxation.  [Erlb,  J.— I 
^.^^^  think  I  have  referred  it  for  '''taxation,  since  then..  Pattesox,  J. 
^  — My  reason  must  have  been,  that  I  could  not  find  that  anything 
had  been  done  in  this  court.]  Perhaps  the  defendant  is  not  entitled  to 
insist  on  this  fact.  It  has  been  decided  that,  if  a  bill  be  faulty  as  to  a 
single  item,  the  whole  is  vitiated.  The  reason  is  that,  unless  all  the  bill 
can  be  looked  at,  it  will  not  appear  whether  so  much  as  one-sixth  is  to 
be  taxed  off:  so  that  the  plaintiff  must  fail  if  there  be  a  single  item 
which,  if  it  constituted  the  whole  bill,  would  not  be  in  compliance  with 
the  statute.  In  Lewis  v.  Primrose  it  did  appear  that  the  business  was 
done  in  some  common  law  court :  it  ought,  however,  to  be  admitted  that 
in  that  case  the  concurrent  jurisdiction  of  the  common  law  courts,  giren 
by  Stat.  6  &  7  Vict.  c.  73«  s.  87,  was  not  adverted  to,  the  decision  being 
on  Stat.  2  O.  2,  c.  23,  s.  28,  which  required  that  the  taxation  should  be 
by  the  court  in  which  the  business  or  the  greatest  part  thereof  was  trans- 
acted. Yet  probably  a  court  of  common  law,  in  which  it  did  not  appear 
that  any  of  the  business  was  done,  would  still  decline  to  tax  a  bill.  And 
Engleheart  v.  Moore,  15  M.  &  W.  548,t  and  Ivimey  v.  Marks,  16  M.& 
W.  848,t  were  cases  under  stat.  6  &  7  Vict.  c.  73,  s.  87.  In  Martin- 
dale  t;.  Falkner,  2  Com.  B.  706  (E.  C.  L.  R.  vol.  52),  and  Sargent  v. 
Gannon,  7  Com.  B.  742  (E.  C.  L.  R.  vol.  62),  the  Court  could  very 
reasonably  collect,  as  a  matter  of  fact,  that  the  business  had  been  done 
in  Chancery.  [Erlb,  J. — ^But  in  Martindale  t^.  Falkner,  it  did  not 
appear  in  which  of  the  Chanqery  Courts  :  and  then  why  must  the  bill 
show  in  which  court  of  common  law  the  business  has  beenllransacted ':] 
Properly  speaking,  there  is  only  one  Court  of  Chancery.     [Erlb,  J.— 

(a)  16  M.  A  W.  S47.t 
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^There  used  to  be  different  allowances  in  the  different  common  r,^roA 
law  coortB:  but  that  is  not  so  now.]  Our,  adv.  vuU.       ^ 

Patt£SON,  J.,  now  delivered  the  judgment  of  the  Court. 
Li  this  case  the  plaintiff's  bill  related  to  twelve  actions,  of  which  nine 
were  shown  to  be  in  the  Exchequer,  two  in  the  Common  Pleas ;  and,  as 
to  the  remaining  one,  the  items  for  which  were  of  small  amount,  the 
court  was  not  named,  and  there  was  not  ground  for  any  further  intend- 
ment than  that  it  was  brought  in  one  of  the  three  superior  courts  of 
law.  For  the  defendant  it  was  contended  that  this  defect  rendered  the 
bill  insufficient ;  and  Ivimey  v.  Marks,  16  M.  jt  W.  848,t  was  relied  on, 
as  deciding  a  bill  to  be  insufficient  if  there  was  any  one  item  for  busi- 
ness done  ID  a  court,  and  the  court  could  not  be  ascertained  either 
expressly  or  by  intendment.  But,  on  examining  the  facts  of  that  case 
with  the  judgment,  it  does  not  appear  to  us  to  lay  down  the  law  so  con- 
tended for.  The  bill  was  for  business  partly  in  Chancery  and  partly  at 
common  law :  and,  in  respect  of  that  at  common  law,  the  bill  did  not 
show  any  court  for  any  part,  nor  make  it  apparent  whether  a  superior 
or  inferior  court  was  intended.  No  one  could  advise  as  to  the  taxation 
of  the  part  of  the  bill  at  common  law,  either  in  respect  of  amount  or 
of  the  proper  officer  for  taxation.  And,  as  part  of  the  bill  could  not 
be  referred  for  taxation,  therefore  the  bill  was  insufficient,  both  for  the 
Chancery  and  the  common  law  parts.  But  the  present  bill  contains  all 
the  ^requisites  for  giving  such  advice.  The  court  to  which  appli-  r^^ro^ 
cation  would  be  made  would,  in  ordinary  course,  though  not  ^ 
necessarily,  be  that  in  which  the  principal  part  of  the  business  was 
done :  and  sufficient  information  on  that  point  is  given ;  and,  although 
the  court  is  not  specified  in  respect  of  one  action,  still  that  action  ap- 
pears to  have  been  brought  in  one  of  the  superior  courts,  in  *all  of  which 
the  taxation  is  substantially  on  the  same  principle :  and  therefore  the 
materials  are  given  for  advising  in  respect  of  the  amount  of  the  charges 
made. 

The  cases  decided  upon  stat.  2  G.  2,  c.  23,  are  distinguishable,  both 
because  that  statute  differed  from  the  present  in  respect  of  the  jurisdic- 
tion to  tax,  and  because  the  bills  then  in  question  did  not  contain  infor 
mation  to  the  same  extent  as  the  present  bill.  And  the  cases  upon  the 
statute  now  in  force,  deciding  that  a  reasonable  intendment  may  be  made 
in  support  of  bills  intended  to  be  delivered  in  compliance  therewith, 
are  in  favour  of  the  present  plaintiff. 

In  requiring  the  delivery  of  an  attorney's  bill,  the  Legislature  intended 
that  die  client  should  have  sufficient  materials  for  obtaining  advice  as  to 
taxation:  and  we  think  that  we  fulfil  that  intention  by  holding  the 
present  bill  sufficient  within  that  principle :  whereas,  if  we  required  in 
respect  of  every  item  a  precise  exactness  of  form,  we  should  go  beyond 
the  words  and  meaning  of  the  statute,  and  should  give  facilities  to  dis- 
honest clients  to  defeat  just  claims  upon  a  pretence  of*  a  defect  of  form 
in  respect  of  which  they  had  no  real  interest.  Rule  discharged. 


CASES 

ARGUED  AND  DETERMINED 


Of 


THE    QUEEN'S   BENCH, 


f  rtr  €txm, 


XIL  YICTOBIA.    1849. 


Thb  Judges  who  usually  sat  in  Banc  in  this  Term  were 

PaTTESON,  J.  WiGHTMAN,  J. 

Erlb,  J. 
Lord  Denman,  C.  J.,  was  prevented  by  illness  from  sitting  in  Court 
this  term,  wd  Wightmai^i  J.,  during  the  first  few  days. 


MEMORANDA, 

In  this  term  John  Alexander  KSnglake^  of  Lincoln's  Inn,  Serjeant 
at  law,  received  a  patent  of  precedence,  to  rank  next  to  John  BoU^ 
Esquire. 

Edward  John  Lloyd^  of  Lincoln's  Inn,  Esquire,  John  Chreenwoody  of 
the  Middle  Temple,  Esquire,  Richard  MalinBy  of  the  Inner  Temple, 
Esquire,  Frederic  Calvert^  of  the  Inner  Temple,  Esquire,  Henry  Singer 
Keating  J  of  the  Inner  Temple,  Esquire,  and  BoundeU  Palmer^  of  Lin- 
coln's Inn,  Enquire,  were  appointed  Her  Majesty's  Counsel.  -  And  Janui 
Robert  Hope,  of  the  Inner  Temple,  Esquire,  received  a  patent  of  pre- 
cedence, to  rank  next  after  Mr.  Boundell  Palmer. 
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*The  following  Rule  was  read  in  Court  on  the  24th  of  April.    [^528 

BEGIJLA  QENEBALIS. 

It  18  Ordered,  That,  where  a  rule  for  judgment  as  in  case  of  a  nonsuit 
shall  have  been  discharged  on  a  peremptory  undertaking  to  try  at  the 
next  or  any  future  assizes  or  sittings,  if  the  plaintiff  shall  make  default 
in  proceeding  to  trial  pursuant  to  his  undertaking,  the  defendant  shall 
be  at  liberty,  if  the  plaintiff  has  not  drawn  up  the  rule,  to  draw  it  up  at 
any  time  before  moving  for  judgment,  and  thereupon  to  move  for  judg- 
ment without  serving  a  copy  of  the  rule  on  the  plaintiff.(a) 

Thos.  Wildb.  B.  M.  Rolfb. 

Fred.  Pollock.  C.  Crbsswell. 

J.  Parkb.  W.  Erlb. 

J.  Patteson.  T.  J.  Platt. 

J.  T.  Colbridob.  E.  v.  Williams. 

T.  COLTMAir. 
(a)  See  Nathan  «.  8(017, 12  Q.  B  05<  (B.  0.  L.  R.  toL  64). 


♦The  QUEEN  v.  READ  and  Others,  Overseers  of  the  Parish  ,.^-^ . 
of  CHELTENHAM.  L  ^^ 

It  is  a  prineiple  of  rating  thatihe  rate  shaU  not  be  Unpoied  to  reimborse  for  paet  ozpenaea :  bat 
the  mle  ia  sabjeet  to  neeeuary  ezceptioni. 

Attorneyg  were  employed  by  the  oyerseers  of  a  pariah,  during  1844-5  and  1845-6,  in  parochial 
iMuinets.  Some  of  the  baaineia  ran  oontinnooily  fVom  one  year  into  the  other;  bat  th« 
gnater  part  was  done  and  oonolnded  within  1844-5  and  1845-6  respeotiyely.  Poor  rates  were 
mede  half-yearly,  in  January  and  in  July  or  August :  the  overseers  went  out  of  offloe  and  made 
up  their  aooounts  in  March.  In  August^  1846,  the  attorneys  delivered  their  bill,  not  having 
before  that  time  delivered  any  bill,  or  demanded  or  received  any  payment.  No  special  cause 
appeared  for  the  delay.  The  overseers  for  1846-7  paid  the  whole  sum  and  charged  it  in  their 
aocooats.  The  auditor  disallowed  part  of  such  charge,  consisting  of  items  not  running  con- 
tidaooBly  from  year  to  year,  on  the  ground  that  the  rates  in  hand  during  1846-7  were 
charged  with  the  payment  of  these  sums  retrospectively. 

On  motion  to  quash  the  disallowance  on  certiorari  under  stat  7  A  8  Vict  c  101,  s.  35,  it  appeared 
that,  of  the  amount  disallowed,  492.  was  for  business  done  in  the  year  ending  March,  1845; 
iDd  2012.  was  partly  for  business  between  March  25th,  1845,  and  January  1st,  1846,  and  partly 
for  business  between  the  end  of  1845  and  March,  1846.  The  overseers  leaving  office  in  March, 
1845,  had  handed  over  4572.,  rates  of  their  year,  to  their  sncoesfors,  and  left  an  amoant  nneol- 
leeied,  much  exceeding  the  attorneys'  costs  then  due.  The  overseers  of  1845-6  handed  over 
111,  and  left  an  amount  uncollected,  also  much  ezeeeding  the  costs  then  due.  The  overseers 
of  1846-7  collected  as  much  of  the  outstanding  rates  as,  with  the  sum  handed  over,  exceeded 
^«  eggregate  of  costs  due.  The  sum  so  collected  they  applied  to  current  expenses ;  but  they 
mtde  a  half-yearly  rate  at  the  end  of  July,  1846,  out  of  which  they  paid  the  bills  of  costs. 

Held  that  the  492.  was  rightly  disallowed ;  but  the  Court  quashed  the  disallowance  as  to  the  2012. 

A  CBRTiORABi  issuod,  October  14th,  1847,  under  stat.  7  &  8  Vict.  c. 
101,  B.  85,  at  the  instance  of  the  overseers  of  Cheltenham  for  the  year 
1846-7,  to  remove  into  this  Coort  a  disallowance  of  part  of  their  ac- 

vouxm.— 40  2D 
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counts  bj  the  auditor  of  the  Gloucestershire  and  Monmouthshire  audit 
district.     The  disallowance,  returned  to  the  writ,  was  as  follows. 

«1847.    July  6.    DimUowed  £     «.  d. 

Mewrs.  Williami  and  GriffithB's  law  bilk  cxiMiiiM  inoamd  in  jmr  1844-^        -        -  262    S   3 
Ditto,  December  quarter  ...........056 


£262    8   S 


These  biUs  are  diflBOowed  on  the  ground  thai  thoae  pafltfea  who  ereate  a  oharge  ehaU  bear  it 
Th«  proeeedinga  upon  which  theee  chargea  are  made  were  inititated  in  the  years  1844>5 ;  and,  if 
rates  are  not  to  be  made  retrospeotively,  Rex  «.  Dnrsley,  6  A.  A  B.  10  (E.  C.  L.  R.  toL  SI),  these 
expenses  cannot,  I  eonoeire,  at  this  late  period,  be  ehaiged  upon  the  present  rates  of  Cheltcnhsm: 
therefore  I  do  disallow,"  Ae. 

*5251  *^^®  auditor  further  certified  that  the  sum  of  2621.  Ss.  8d.  wis 
-'  due  from  the  overseers  rendering  the  account,  and  ordered  them 
to  pay  it  to  the  treasurer  of  the  Cheltenham  Union  within  seven  days. 

The  certiorari  was  obtained  on  affidavits,  the  material  parts  of  which 
were  as  follows. 

The  four  overseers  of  Cheltenham  for  the  year  ending  March  25th, 
1845,  retained  and  employed  Messrs.  Williams  and  Griffiths  during  that 
year  to  act  as  attorneys  in  the  matters  mentioned  and  charged  for  by 
them  in  their  bills  of  costs  marked  A.,  B.,  C^y  D.,  E.,  F.  The  retainer 
and  employment  were  fit  and  proper ;  and  the  business  was  done  as 
charged.  No  bill  of  costs  was  delivered,  nor  demand  of  payment  made, 
in  respect  of  such  business,  by  Williams  and  Griffiths,  during  the  last- 
mentioned  year.  At  the  end  of  that  year,  457/.  9$.  9(2.  remained  in  the 
hands  of  the  then  overseers  ;  which  sum  they  delivered  to  their  succes- 
sors. There  were  at  that  time  poor-rates  of  the  said  parish  uncollected 
to  the  amount  of  5728Z.  2$.  The  said  sum  of  457/.  9«.  9(2.,  with  so  much 
of  the  said  outstanding  rates  as  was  collected  in  the  year  ending  March 
25th,  1846,  exceeded  the  amount  claimed  in  the  above-mentioned  bills 
for  business  done  for  the  year  ending  March  25th,  1845,  after  deducting 
all  payments  made  by,  and  debts  due  from,  the  overseers  of  the  last- 
mentioned  yean 

The  overseers  of  the  year  1845-6  also  retained  Williams  and  Griffiths 
in  matters  charged,  as  done  during  that  year,  in  the  above-mentioned  bills 
A.,  B.,  C,  D.,  and  in  other  bills,  G.,  H.,  L,  K.,  L.,  M.  The  retainer 
was  proper,  the.  business  done  as  charged,  and  no  bill  of  costs  delivered 
or  demand  of  payment  made,  during  the  last-mentioned  year.    At  the 

*^261  ^^^  ^^  ^^^^  ^^^^  ^^^*  *  ^^^'  remained  in  the  hands  of  the  then 
-•  *overseers,  and  was  delivered  by  them  to  their  successors :  there 
remained  also  poor-rates  uncollected  by  the  overseers  of  1845-6  to  the 
amount  of  83762.  9b.  9(2.  The  said  112.  lU.  11(2.,  and  so  much  of  the 
last-mentioned  rates  as  was  collected  by  the  succeeding  overseers,  ex- 
ceeded the  costs  claimed  by  Williams  and  Chriffiths  in  their  bills  for 
business  done  in  1845-6,  after  deducting  all  payments  made  by  and 
debts  due  from  the  overseers  for  that  year. 
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The  oreraeers  for  1846-7  collected  as  much  of  the  unpaid  ratefi  of 
the  preceding  year  as,  with  the  said  112.  11«.  lid.,  exceeded  the  costs 
claimed  by  all  the  bills  for  business  done  in  1844-5,  and  1845-6,  after 
deducting  all  payments  made  in  respect  of  debts  and  liabilities  due  from 
the  overseers  for  those  two  years. 

In  or  about  August,  1846,  Williams  and  Griffiths  delivered  the  aboTe 
bills  of  costs,  which,  with  other  bills  not  comprised  in  the  disallowance, 
and  including  one  bill  for  business  done  in  the  year  ending  March, 
1847,  were  taxed  by  the  clerk  of  the  peace,  and  allowed  at  422/.  9s. 
2d, ;  and  the  then  overseers,  the  prosecutors  of  this  certiorari,  paid  that 
sum  and  charged  it  in  their  accounts.  The  auditor  disallowed  part  of 
such  charge,  entering  his  reasons  in  the  book  of  account,  as  they  were 
returned  to  the  writ. 

In  the  notice  of  motion  for  a  certiorari  the  grounds  stated  for  the 
application  were :  *«  That  the  principle  laid  down  by  you  as  your  reason 
for  disallowing  the  said  sum  of  262Z.  8s.  8d.  is  not  applicable  to  the 
several  payments  disallowed  by  you,  the  business  and  matters  in  respect 
of  which  such  payments  were  made  being  of  a  continuous  nature,  and 
the  attorneys'  demand  in  respect  of  it  not  arising  simultaneously  with 
its  performance.  And,  also,  because  we  received  moneys  from  r^i-M 
♦our  predecessors  collected  by  them  whilst  they  were  in  office)  and  ^ 
collected  rates  due  before  our  accession  to  office,  more  than  sufficient  to 
pay  and  discharge  the  amounts  disallowed  by  you,  and  debited  ourselves 
with  such  moneys  and  rates  in  our  said  accounts." 

A  rule  nisi  having  been  obtained  to  quash  the  disallowance,  with  costs 
to  be  paid  by  the  then  overseers  of  Cheltenham,  the  auditor  made  affi- 
davit in  opposition  to  the  rule.     He  stated,  as  to  the  bills  of  costs : 

That  the  bill  A.  (for  64Z.  14s.  10e2.)  was  for  general  business  done 
between  the  beginning  of  January,  1845,  and  the  beginning  of  June, 
1846 ;  and  that  he  disallowed  all  the  charges  therein  (54/.  16«.  9(2.)  for 
business  done  between  the  beginning  of  January,  1845,  and  10th  March, 
1846,  for  the  reasons  stated  in  his  return:  that  none  of  the  last-men- 
tioned charges  had  any  connexion  with  the  subsequent  charges  or  mat- 
ters in  that  bill,  or  with  those  id  any  other  bill;  and  that,  if  any  of  the 
business  and  matters  for  which  he  had  disallowed  charges  were  con- 
tinuous, no  part  of  such  business,  &c.,  continued  after  the  date  of  the 
last  disallowed  charge,  and  all  the  said  matters,  &c.,  were  then  wholly 
concluded:  And 

''That  BO  dreamitanoe  existed  to  present  snch  of  the  laid  ohargea  as  were  incurred  pre* 
novsly  to  the  25th  day  of  March  in  the  year  1845  aforesaid  from  being  paid  before  that  day ;  or 
nieh  of  the  said  charges  as  were  incurred  preriously  to  the  said  25th  day  of  March  in  the  year 
1846  aforesaid  from  being  paid  before  that  day ;  and  that  neither  upon  the  said  audit  or  at  any 
other  time  was  any  excuse,  explanation,  or  reason  given  to  deponent  why  the  said  charges  so 
^sallowed  as  aforesaid  had  not  been  respectively  paid  before  the  said  25th  day  of  March  in  the 
year  1845  aforesaid,  or  tbe  said  26th  day  of  March  in  the  year  1846  aforesaid,  except  that  Messrs. 
Williams  and  Griffiths  had  not  delivered  any  biU  of  costs  relating  to  the  said  items  befors  that 
time ;  which,  in  deponentfs  opinion,  fm  no  anffioieiit  or  satisfactory  exoose,  as  deponont  was  of 
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opinion  tliat  it  wm  the  doty  of  the  OTeneen,"  for  the  MTenl  yews  ending  25th  March,  1845, 
•ad  25th  March,  1846,  **  respectiyely,  in  their  reipeetiTe  yean,  to  have  obtained  a  MU  of  ndi 
cofltfl,  and  paid  rach  costs  before  the  end  of  their  said  respeotlTO  years  of  offiee." 

*52S]      *The  auditor  then  stated,  as  to  the  bills  B.  to  M.,  as  follows: 

Th«  bill  B.  (5L  17«.  Id.)  was  a  bill  of  costs  in  an  appeal  as  to  a  remoTal :  and  all  the  ohsrgM 
related  te  matters  and  things  done,  complete,  and  ended  between  the  beginning  of  March  and 
middle  of  May,  1845. 

C.  (30Z.  13«.  lOd.)  was  in  a  like  appeal ;  business  done  and  complete  between  middle  (^Decem- 
ber, 1644,  and  middle  of  June,  1845. 

B.  (55^  11«.  3<f.)  in  a  like  appeal;  bvsiness  done,  Ac,  between  beginning  of  Pebraaiysnd 
beginning  of  September,  1845. 

E.  (4Z.  Of.  2d.)  in  a  like  appeal ;  all  the  business  done  and  complete  in  Jannaxy.  1845. 

F.  (IL  10«.  Sd)  in  a  matter  connected  with  The  Oloaoester  and  Birmingham  Bjulway :  bosiDen 
done  and  complete  in  Janaaiy,  1845. 

G.  (402.  0«.  lid.)  in  an  appeal  as  to  a  remoyal;  bnsiness  done,  Ac,  between  beginning  of  Jdy 
and  end  of  October,  1845. 

H.  (30/.  S«.  2d.)  in  a  like  appeal ;  bilsiness  done,  Ac,  between  middle  of  Angnst  and  end  of 
October,  1845. 

I.  (]6<.  7«.  M.)  in  the  prosecution  of  a  defendant;  business  done,  Ac,  between  beginning  of 
June  and  middle  of  July,  1846. 

E.  (13Z.  2f.  lid.)  in  the  prosecution  of  a  defendant;  business  done,  Ac,  between  beginning  of 
June  and  middle  of  July,  1845. 

L.  (6«.  Sd.)  in  tho  matter  of  a  list  of  objections  to  Toters ;  business  done,  Ac,  in  August,  1845. 

M.  (91. 19t.)  in  an  appeal  as  to  a  remoTal ;  business  done,  Ac,  between  end  of  March  and  end 
of  July,  1845. 

Each  of  the  bills  B.  to  M.  was  made  out  separately,  and  related  to 
matters  distinct  from  and  unconnected  with  those  of  any  other  bill ;  and 
they  were  delivered  separately ;  and,  although  the  matters  in  respect 
of  which  the  charges  in  such  bills  respectively  were  made  might  be  of  a 
continuous  nature,  no  part  of  any  such  business  did  in  fact  continue  after 
the  date  of  the  last  item  in  each  bill.  The  auditor  further  stated  that 
no  circumstance  existed  to  prevent  such  of  the  charges  in  the  last-men- 
tioned bills  as  related  to  matters  completed  and  ended  before  25th 
March,  1485,  from  being  paid  before  that  day,  or  the  rest  of  the  charges 
in  such  last-mentioned  bills  from  being  paid  before  the  end  of  1845,  or, 
♦^0Q1  *^^  ^^^  events,  before  25th  March,  1846 :  and  (as  in  p.  527,  ant^) 
-'  that  no  excuse  was  made  or  reason  given  for  the  omission,  except 
the  non-delivery  of  bills,  which  the  auditor  thought  an  insufficient 
excuse,  &c. 

He  added :  That,  of  the  2622.  8$.  8<2.  disallowed,  497.  Is.  4d.  was  in 
respect  of  business  done  during  the  year  ending  25th  March,  1845,  and 
was  made  up  of  items  from  bills  A.,  B.,  C,  D.  (stating'the  amounts  in 
each  bill) ;  that  2012. 16«.  8(2.,  part  of  the  residue,  was  for  business  done 
between  25th  March,  1845,  and  1st  January,  1846 ;  and  that  102. 19s. 
8(2.,  the  remaining  part  of  such  residue,  was  for  business  done  between 
the  end  of  1845,  and  March  25th,  1846. 

That  the  sum  of  88762.  9«.  9e2.,  mentioned  in  the  affida\its  in  support 
of  the  motion  for  a  certiorari,  was  part  of  a  rate  amounting  to  57442. 13«., 
made  on  24th  January,  1846,  for  providing  a  fund  to  defray  expenses 
lawfully  chargeable  on  the  poor  ra^e  for  a  period  of  six  months  and 
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upwards  then  next  ensuing ;  and  that  no  other  poor  rate  was  in  fact 
made  for  the  said  parish  until  4th  August,  1846 ;  that  between  24th 
January,  1846,  the  day  on  which  the  said  rate  was  made,  and  25th 
March,  1846,  the  end  of  the  then  current  parochial  year,  1944/.  12«.  9(2., 
part  of  the  said  rate,  was  in  fact  collected,  and  credit  is  given  for  the 
same  in  the  account  of  the  overseers  of  1845-6,  for  the  said  year  ending 
25th  March,  1846 ;  and  that,  after  so  giving  credit,  there  remained  in 
the  hands  of  the  last-mentioned  overseers  a  balance  of  cash  amounting 
to  111.  11«.  lid,  only,  as  appears  by  affidavit  in  support  of  the-motion ; 
and  that  the  residue  of  the  said  rate  was  collected  during  the  year  end- 
ing 25th  March,  1847.  That  the  said  sum  of  3376/.  9«.  9e2.  formed  part 
of  Bach  residue,  and  was  ^applicable  to  the  payment  of  the  liabili-  r^roA 
ties  of  the  said  year  ending  25th  March,  1847,  and  not  to  the  *- 
payment  of  any  charges  incurred  previous  to  the  commencement  of  the 
said  year. 

Id  Michaelmas  term,  1848,(a) 

Sir  J.  JervU^  Attorney-General,  and  Greavei^  showed  cause  against 
the  rule  for  quashing  the  disallowance. — The  auditor  has  acted  correctly 
on  the  principle  laid  down  in  Bex  v.  Dursley,  5  A.  &  E.  10  (E.  G.  L.  R. 
vol.  31),  as  to  parbh  rates  generally,  that  they  must  not  be  retrospective, 
parishioners  being  a  fluctuating  body;  and  that  those  who  create  a 
charge  must  themselves  bear  it.  That  is  the  principle  of  Tawney's  Case, 
2  Ld.  Ray.  1009,  S.  C.  2  Salk.  531,  and  was  applied  to  borough  rates 
in  Woods  v.  Reed,  2  M.  &  W.  777.t  Overseers  may  make  a  rate  to 
reimburse  themselves  for  the  expense  of  law  proceedings ;  Rex  v.  Mickle- 
field,  1  Bott.  102,  pi.  113,  6th  ed. ;  but  not  to  repay  such  expenses  to 
their  predecessors ;  Case  of  The  Overseers  of  Chichester,  1  Bott.  102, 
note  (a)  to  pi.  112.  The  excuse  that  Messrs.  Williams  and  Griffiths  had 
delivered  no  bills  cannot  avail :  if  it  could,  the  reimbursement  of  such 
charges  might  be  suspended  indefinitely.  It  may  be  said  that  some  of 
the  charges  run  continuously  from  one  year  to  another ;  but  no  such 
charges  extending  into  the  years  1846-7  have  been  disallowed.  It  will 
also  be  urged,  in  support  of  this  motion,  that  the  sums  handed  over  by 
the  outgoing  officers  in  1845  and  1846,  and  the  rates  uncollected  at  the 
expiration  of  each  year,  and  collected  afterwards,  ^exceeded  re-  r^^-q^ 
spective^y  the  costs  which  became  due  in  the  respective  years.  '- 
Bat  the  rates  should  be  so  collected  during  each  year  that  they  may 
apply  to  tne  current  expenditure.  It  must  be  assumed  here  that  the 
OQtstanding  rates  were  collected  for  that  purpose.  If  th»  overseers  of 
1844-5  and  1845-6  had  got  in  the  bills  and  collected  the  rates  for  the 
respective  years,  the  bills  would  have  been  paid  and  a  surplus  left,  in 
March,  1846.  A  test  of  the  charges  now  in  question  is,  whether  the 
overseers  of  each  year  were  legally  liable  to  the  attorneys  for  any  costs 

(a)  November  18th.    Before  Lord  DBincAN,>0.  J.,  Colsridoi^  Wiobtman,  and  Brls,  Js. 
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of  the  year  preceding,  without  a  fresh  retainer.  Costa  for  which  they 
were  not  so  liable  cannot  be  charged  in  their  accounts.  [Erle,  J.— 
How  caix  the  overseers  tell  how  many  orders  will  be  appealed  against  at 
the  Quarter  session  before  they  go  oat  of  office  ?]  They  may  call  for 
the  attorney's  bill,  and  levy  a  rate,  at  any  time  before  they  go  out.  At 
all  events  the  spccessors  cannot  become  liable,  unless  they  give  a  new 
retainer.(a)  ' 

^-„Q-|  *Oowlinffj  contrfl. — Rex  tr.  Dursley,  5  A.  &  E.  10  (E.  C.  L  R. 
^  vol.  81),  is  an  authority  not  disputed,  as  to  the  principle  there 
laid  down  that  parishioners  are  not  to  be  rated  for  the  declared  purpose 
of  reimbursing  officers  for  past  expenditure.  So  far  it  agrees  with  Rex 
V.  Chapelwardens  of  Haworth,  12  East,  556,  and  is  supported  by  Piggott 
V.  Bearblock,  4  Moore's  P.  G.  G.  899.  But  it  differs  from  this  case,  be- 
cause, there,  the  overseers  of  the  year  had  no  funds  in  hand,  and  appli- 
cation was  made  for  a  mandamus  to  enforce  the  laying  of  a  rate  for  the 
express  purpose  of  reimbursement.  .  Here  the  overseers  who  made  the 
payment  had  received  a  surplus  from  the  preceding  year's  rate.  The 
disallowance  is  at  all  events  wrong  as  to  10/.  19«.  8d.,  which  was  incurred 
in  the  first  quarter  of  the  year  1846,  and  was,  therefore,  regularly  paid 
by  the  overseers  who  came  into  office  in  March  of  that  year;  the  half- 
yearly  rates  being  made  in  January  and  in  July  or  August.  The  strict- 
ness insisted  upon  by  the  auditor  would  create  much  difficulty  and 
inconvenience  by  obliging  overseers  to  call  in  the  attorney's  bills  while 
business  was  going  on.  Or,  if  this  were  not  requisite  when  the  business 
was  continuous,  yet,  if,  by  any  circumstance,  the  continuity  were  broken, 
however  late  in  the  year,  the  bill  must  be  called  in  and  provided  for; 
and,  if  the  overseers  neglected  to  do  this,  the  attorney  must  lose  his  costs. 
^-Qo-i  *(The  rest  of  the  argument  on  this  side,  being  fully  stated  in  the 
-^  judgment  of  the  Gourt,  is  not  here  reported.)  Our.  ctdv.  tntU. 
Pattesok,  J.,  in  this  term  (May  5th),  delivered  the  judgment  of  the 
Gourt. 

(o)  The  Attomey-Oeneral  Also  read  the  foUowing  paragraph  from  the  Rules,  or  Instnotions,  of 
the  Poor  Law  Commissioners  to  parish  offieersy  dated  Mareh  lst»  1836.  See  Arehb.  Poor  Lav, 
102,  6th  ed. 

**  On  entering  npon  yoor  offioe,  yen  must  obtain  firom  your  predecessors  the  balances  of  rates 
and  other  moneys  in  their  hands,  and'also  ascertain  whether  there  are  any  charges  relating  to  the 
past  year  nnllqoidated.  Too  most  bear  in  mind  that  the  law  protects  the  present  rate^yers 
from  being  charged  with  expenses  inonrred  by  former  officers ;  and  that,  as  a  general  rale,  no 
items  which  relate  to  the  past  year,  can  properly  be  brought  into  the  account  for  the  enrrent  year. 
The  exceptions  to  this  rule  are,  where  the  preceding  offieen  hare,  firom  nnaToidable  dreamftsBces 
and  not  from  neglect,  been  nnable  to  collect  the  rates ;  in  which  case  they  may  be  reimbursed  for 
any  advances  made  by  them  to  the  extent  of  the  arrears  of  the  rates  to  be  collected.  Another  admis- 
sible exception  is,  where  the  preceding  overseers  may  have  advanced  sums  of  money  during  a  tisa 
when  no  rate  could  have  been  enforced ;  as  where  an  appeal  has  been  depending,  by  which  the 
whole  of  the  rate  was  affected,  in  which  case  the  succeeding  overseers  may  reimburse  their  pre- 
decessors in  office.  So,  again,  where  a  legal  charge  has  accrued  so  late  as  to  render  it  impo»iUa 
fo  make  and  collect  a  rate  out  of  which  the  former  overseers  might  have  been  reimbmsed,  ia 
which  case  it  is  lawful  for  the  succeeding  overseers  to  pay  the  charge." 

[Brlb,  J.,  asked  if  the  Court  could  take  Judicial  notice  of  this  document.    The  Attorney'dtM- 
rai  admitted  that  it  ought  to  have  been  verifled,  and  was  not] 
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This  was  an  appeal  against  the  disallowance  by  the  auditor  of  262Z. 
(omittiBg  the  fractional  sums)  paid  bj  the  appellants,  the  overseers,  in 
August,  1847.  It  appeared  that  the  attorneys  acting  in  various  matters 
for  the  parish  had  become  entitled  to  492.  for  matters  concluded  before 
March,  1845,  and  to  2132.  for  litigation  and  other  business  concluded 
before  March,  1846,  and  had  sent  in  their  bill  for  the  first  time  in 
August,  1846,  and  were  then  paid. 

It  was  agreed  that  the  money  was  fairly  due :  but  the  two  sums  of 
49/.  and  .2132.  were  disallowed  on  the  principle  that  the  charges  created 
in  any  year  should  be  borne  by  the  rate-payers  of  that  year.  The  ap- 
pellants rely  for  answer  on  the  fact  that  the  overseers  who  went  out  of 
office  in  March,  1845,  leaving  the  debt  of  492.,  handed  over  to  their 
soccessors  4572.  which  had  been  collected,  so  that  the  overseers  for 
1845-6  from  that  balance  might  have  discharged  that  debt ;  and  that 
the  overseers  who  went  out  oT  office  in  March  1846  handed  over  to  their 
successors  83762.  of  uncollected  rate,  so  that  from  that  sum,  which  was 
afterwards  collected,  the  overseers  for  1846*7  might  have  paid  both  the 
,debt  of  49i.  due  March  1845,  and  the  further  debt  of  2132.  due  March 
1846 ;  and  that,  although  they  made  a  further  rate  in  July,  1846,  and 
paid  the  whole  debt  in  August  1846  out  of  the  ^proceeds  thereof,  r^ccM 
still  that  the  rate-payers  are  not  prejudiced  thereby ;  for  if  the  debt  *- 
had  been  paid  out  of  the  uncollected  rate  which  sufficed  till  July,  the  rate 
then  made  would  have  been  required  earlier,  and  so  the  rate-payers 
supposed  to  be  affected  have  not  been  made  liable  to  additional  payment. 

We  are  desirous  of  giving  effect  to  the  principle  relied  on  by  the 
auditor ;  bot  we  think  it  does  not  properly  apply  to  the  debt  of  2132. 
Betrospective  rates  are  said  to  be  unjust  because  they  transfer  the  bur- 
then of  payment  from  those  who  incur  the  debt ;  but  prospective  rates, 
which  are  made  prospectively  for  any  long  period,  are  open  to  other 
objections ;  and  rates  de  die  in  diem,  or  for  short  periods,  are  almost 
impracticable.  The  course,  therefore,  adopted  in  this  parish,  of  making 
rates  from  half-year  to  half-year,  upon  an  estimate  of  the  expected 
wants  of  that  time,  appears  on  the  whole  a  reasonable,  as  it  is  a  very 
common,  arrangement  for  adapting  the  present  income  to  the  present 
expenses ;  and  rates  so  made  fall  sufficiently  within  the  correct  principle. 
It  is  the  duty  of  the  overseer  to  endeavour  to  provide  for  the  debts  in- 
curred within  his  year ;  and  it  is  a  compliance  with  this  duty  if,  at  any 
time  before  he  leaves  office,  he  makes  a  rate  sufficient  to  cover  all  the 
debts  he  has  contracted. 

The  debt  of  2132.  now  in  question  was  chiefly  for  litigation,  and  the 
suits  terminated  at  various  periods  of  the  year  of  office :  and  it  should 
be  observed,  with  respect  to  costs  of  litigation,  that  they  cannot  properly 
be  taken  into  an  estimate  till  the  suit  is  over,  as  it  often  depends  on  the 
event  whether  the  suitor  will  have  to  pay  or  receive  costs.  Therefore 
the  costs  of  suits  concluded  within  the  six  months  hefort  January,  1846, 
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^.of»-i  "^ould  be  properly  included  in  the  rate  made  in  that  month, 
■'  while  the  costs  subsequent  to  January  would  fall  to  the  estimate 
for  the  next  rate  in  July.  'Assuming,  then,  the  payment  in  August  to 
be  made  out  of  the  proceeds  of  the  July  rate,  the  question  arises,  are 
the  rate-payers  so  damnified  that  this  payment  should  be  held  illegal, 
and  the  burthen  of  it  thrown  on  the  officers  ?  We  think  not.  The  July 
rate  seems  the  appropriate  fund  for  the  costs  subsequent  to  January ; 
and,  as  to  the  costs  prior  to  January,  which  might  have  been  paid  out 
of  the  January  rate,  the  amo\mt  of  uncollected  rate  handed  over  by  the 
outgoing  overseers  was  sufficient  to  nay  that  and  all  other  debts  left  by 
them.  If  the  proceeds  thereof  had  been  applied  to  this  debt,  the  July 
rate  would  have  been  required  rather  earlier,  perhaps  in  June :  but  it  is 
not  to  be  intended  that  the  rate-payers  in  July  are  substantially  different 
from  the  rate-payers  of  June.  On  the  contrary,  it  is  reasonable  to  as- 
sume that  they  are  substantially  the  same  during  the  whole  year  of 
office.  It  follows  that  the  rate-payers  of  July  are  not  damnified.  Al- 
though the  rate  is  founded  on  an  estimate,  it  is  not  so  exclusively  appro- 
priated to  the  expenses  included  therein  but  that  it  may  be  lawfully, 
applied  to  an  unforeseen  debt  not  included  therein ;  and,  where,  from  the 
year  of  office  being  different  from  the  year  for  ratmg,  a  portion  of  un- 
collected rate  is  handed  over,  the  successors  are  justified  in  considering 
an  unforeseen  debt  of  their  predecessors  as  a  charge  on  the  rate  so  handed 
over  by  them. 

We  do  not  interfere  with  the  auditor's  disallowance  of  the  sum  of 
492. :  and  it  is  due  to  him  to  say  that  the  grounds  on  which  we  alter  his 
^-o/>-i  decision  as  to  the  *218Z.  were  not  presented  to  his  consideration 
^  at  the  time  he  made  the  disallowance. 

*  Appeal  allowed  as  to  2132. 
Disallowed  as  to  492. 


NORTH  and  Another  v.  WAKEFIELD.    April  16. 

Where  a  deed  is  not  set  oat  on  oyer,  but  ii  pleaded  according  to  its  alleged  legal  effect,  Nod  est 
factum  pota  in  iMoe  the  alleged  effect  of  the  deed  as  weU  as  ita  execution. 

To  a  declaration  on  a  promiuoiy  note,  defendant  pleaded  that  the  note  was  the  Joint  and  serenl 
note  of  himself  and  G. ;  that  plaintiff,  by  deed-poll  without  defendant's  consent,  releaa«d 
G.  from  t)ie  note  and  all  actions,  &c.;  and  thereby  also  released  defendant  fh>m  the  fane. 
Replication,  Non  est  factum.    Held, 

That,  as  the  plea  did  not  set  out  the  deed  on  oyer,  the  replication  put  in  issue  the  exeeataon  of 
such  a  deed  as  released  the  defendant.  And  that  a  deed  of  release,  executed  by  pluntaff  and 
others,  creditors  of  G.,  containing  an  express  clause  that  the  release  to  G.  should  not  operate 
to  discharge  any  one  jointly  liable  with  G.  on  securities  to  the  said  creditors,  did  not  release 
the  defendant;  and  that,  therefore,  plaintiff  was  entitled  to  the  verdict  on  this  issue. 

Debt  on  a  promissory  note  for  10002.,  dated  20th  June,  1845,  made 
by  the  defendant,  payable  to  the  plaintiffs  on  demand. 
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Pleas.    1.  That  defendant  did  not  make  the  note.     Issue  thereon. 

2.  That  the  note  was  the  joint  and  several  note  of  defendant  and 
one  William  Goddard ;  and  that,  after  the  making  of  the  note,  to  wit, 
on  27th  October,  1827,  plaintiffs,  by  a  certain  deed-poll  of  that  date, 
without  the  consent  of  defendant,  released  the  said  William  Ooddard 
from  the  said  promissory  note,  and  from  all  actions,  suits,  claims,  and 
demands  whatsoever  upon  and  in  respect  thereof;  and  thereby  then  also 
released  defendant  from  the  same.     Verification. 

3.  That  the  note  was  the  joint  and  several  note  of  defendant  Ood- 
dard; and  that  defendant  made  the  same  for  the  accommodation,  and 
as  the  surety,  of  Goddard,  and  not  otherwise ;  and  that  there  never 
was  any  other  value  or  consideration  for  the  making  of  the  note  by 
^defendant  than  as  thereinbefore  mentioned ;  and  that,  after  the  r^rqir 
making  of  the  note,  to  wit,  on,  &c.,  Goddard,  then  being  in  bad  ^ 

and  embarrassed  circumstances,  offered  to  the  plaintiffs,  and  the  other 
creditors  of  him  Goddard,  to  pay,  and  the  plaintiffs  and  jthe  said  other 
creditors  then  agreed  to  accept  of  and  from  Goddard,  a  composition  of 
4d.  in  the  pound,  in  full  satisfaction  and  discharge  of  the  debts  due  to 
them  respectively  from  Goddard ;  and  that  the  said  agreement  was  so* 
made,  and  the  said  composition  so  accepted,  without  the  consent  of  the 
defendant.     Verification. 

BeplicatioD.  To  the  second  plea,  Non  est  factum.  Issue  thereon. 
To  the  third  plea,  that  it  was  not  agreed  by  and  between  Goddard  and 
the  plaintiffs,  and  the  other  creditors  of  Goddard,  that  the  plaintiffs  and 
the  other  creditors  should  accept  from  him  the  said  composition,  in  dis- 
charge of  the  said  debts,  in  manner  and  form,  &o.     Issue  thereon. 

On  the  trial,  before  Gbesswbll,  J.,  at  the  Chester  Spring  assizes, 
1849,  the  defendant's  handwriting  as  maker  of  the  note  having  been 
proved,  the  defendant  put  in  and  proved  a  deed-poll,  executed  by  the 
plaintiffs  amongst  others,  dated  27th  October,  1847,  by  which,  in  con- 
sideration of  a  composition  of  4«.  in  the  pound  on  their  respective  debts, 
paid  by  Goddard,  the  creditors  of  Goddard  released  him  from  the  pay- 
ment of  their  several  and  respective  debts,  as  set  opposite  their  respect- 
ire  signatures.  It  was  admitted  that  the  sum  set  opposite  to  the  plaintiffs* 
names  included  the  amount  of  the  promissory  note  now  sued  on.  The 
deed  contained  a  proviso,  that  the  release  thercfinbefore  contained  should 
not  operate  to  invalidate,  prejudice,  or  affect  any  bonds,  bills,  notes, 
or  other  ^securities  given  or  payable  by  Goddard  together  r#;-qo 
with  any  other  person,  or  persons,  jointly  or  severally,  and  ^ 
whereby  any  other  person  or  persons  might  have  become  liable  as 
mretj  for  Goddard,  but  that  the  said  several  creditors  of  Goddard 
should  and  might  execute  the  deed  without  prejudice  to  such  securities 
as  to  the  claim  thereon  against  such  surety,  &c.  For  the  defend- 
ant it  was  contended  that  this  evidence  entitled  the  defendant  to  a 
verdict  on  the  second  and  third  issues.    The  learned  Judge  reserved 
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the  qdestions  on  these  issaes  for  the  consideration  of  the  Court,  and 
directed  a  verdict  for  tho  plaintiffs  for  the  amount  of  the  note  and 
interest,  giving  the  defendunc  leave  to  move  to  enter. a  nonsuit,  or  a  ver- 
dict for  him  on  the  second  and  third  issues. 

Wehby  now  moved  accordinglj.(a) — As  to  the  issue  on  the  second 
plea,  the  replication  of  Non  est  factum  put  in  issue  only  the  plaintiff's  exe- 
cution of  the  deed-poll,  not  the  release  alleged  to  have  been  contained  in 
it.  The  plea  states  that  the  plaintiffs  executed  a  certain  deed,  and  that 
by  that  deed  they  released  Ooddard's  debt  to  them,  and  so  released  the 
defendant :  the  replication  merely  denies  that  they  executed  the  deed. 
Such  would  be  the  construction  of  Non  est  factum  as  a  plea,  by  the 
express  provisions  of  the  New  rules ;  and  the  same  construction  ought 
to  apply  to  a  subsequent  pleading.  The  plaintiffs  should  have  set  oat 
the  deed  on  oyer;  and,  if,  when  so  set  out,  it  did  not  in  legal  effect 
sustain  the  plea,  they  should  have  demurred  to  the  plea.  [Pattesoit,  J.— 
Surely  the  replication  puts  in  issue  the  execution  of  such  a  deed  as  the 
^.oq-|  pica  alleges,  namely,  *a  deed  releasing  Goddard,  and  also  the 
^  defendant.]  Secondly,  the  release  is  absolute,  notwithstanding 
the  proviso,  the  defendant  not  being  shown  to  be  a  consenting  party  to 
the  composition.  In  Eearsley  v.  Cole,  16  M.  k  W.  128,t  the  composi- 
tion deed  contained  only  a  covenant  not  to  sue,  and  not  a  release :  and, 
although  the  Court  say  they  do  not  mean  to  intimate  any  doubt  that  in 
such  a  case  a  reserve  of  remedies  against  the  surety,  even  without  his 
consent,  prevents  his  discharge,  that  was  extrajudicial ;  for  the  surety 
there  had  consented,  and  had  himself  executed  the  deed.  But  a  cre- 
ditor cannot  release  one  joint  and  several  debtor,  and  hold  another  liable 
by  a  reserve  of  remedies;  Cheetham  v.  Ward,  1  Bos.  k  P.  630,  Nichol- 
son V.  Revill,  4  A.  &  E.  676  (E.  C.  L.  R.  vol.  81).  Here,  the  deed- 
poll  was  an  absolute  release  of  Goddard ;  and  that  operated  as  a  release 
of  the  defendant,  the  co-maker  with  him  of  a  joint  and  several  promissory 
note,  notwithstanding  the  declaration  of  Goddard's  creditors  by  the  pro- 
viso, that  the  creditors  do  not  intend  it  to  operate  so. 

Then  the  defendant  is  entitled  to  the  verdict  on  the  third  issue ;  for 
the  only  matter  put  in  issue  by  the  replication  to  the  third  plea  is,  whe- 
ther the  agreement  of  composition  alleged  in  that  plea  was  in  fact  made; 
and  that  it  was  made  was  clearly  proved  by  the  deed.(() 

Car.  adv.  vuU. 

Patteson,  J.,  on  a  subsequent  day  in  this  term  (April  80th),  delivered 
the  judgment  of  the  Court. 

♦'vim      ^®  *^®  ^^  opinion  that  this  rule  for  a  nonsuit  must  *be  refused. 
^  The  plea  stated  a  release  executed  by  the  plaintiffs  to  one  God- 
dard, who  joined  in  the  note  on  which  the  action  was  brought,  wherebj 
the  defendant  was  released.      The  plaintiffs  replied  Non  est  factum, 

(a)  Before  Pattbson  and  Erlk,  Ja.    Colsridob,  J.,  had  left  the  Court. 

(6)  It  doee  not  appear  Hiat  any  ezpren  deoiiion  was  pronounoed  as  to  tills  poiaL 
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without  setting  out  the  deed  on  oyer.  It  is  clear  that  this  replitation 
pot  Id  issae,  not  only  the  execution  of  the  deed,  but  the  construction  of 
it  as  alleged  in  the  plea :  it  amounts  to  a  denial  that  the  plaintiff  exe- 
cuted a  deed  having  such  effect  as  there  stated.  Had  the  deed  been  set 
oat  on  oyer  it  would  have  been  otherwise ;  for  then  the  plea  would  have 
been  inconsistent  in  itself  if  the  deed  set  out  in  it  did  not  bear  the  con- 
Btroetion  put  on  it  by  the  other  part  of  the  plea,  and  so  the  objection 
would  be  raised  on  demurrer.  The  distinction  is  plain,  and  was  acted 
on  in  the  case  of  Trott  v.  Smith,  12  M.  &  W.  688, t(a)  in  the  Exchequer 
Chamber,  and  afterwards  in  this  Court  last  Hilary  term  in  the  case  of 
Bain  v.  Kirk.(ft)  Now  the  deed  contained  an  ^express  clause  that  r^rA^ 
the  release  to  Goddard  should  not  operate  to  discharge  any  one  ^ 
jointly  or  otherwise  liable  to  the  plaintiff  for  the  same  debts.  It  is 
plain,  therefore,  that  it  did  not  release  the  defendant.  The  reason  why 
a  release  to  one  debtor  releases  all  jointly  liable  is,  because,  unless  it 
was  held  to  do  so,  the  co-debtor,  after  paying  the  debt,  might  sue  him 
who  was  released  for  contribution,  and  so  in  effect  he  would  not  be  re- 
leased ;  but  that  reason  does  not  apply  where  the  debtor  released  agrees 
to  BQch  a  qualification  of  the  release  as  will  leave  him  liable  to  any 

fa)  R«T««mg  jadgment  of  the  Court  of  Exeheqner  in  Trott «.  Smith,  10  M.  A  W.  463. f 

(h)  Bain  v.  Kirk,  referred  to  in  the  text,  wm  an  Mtion  of  oovenMit  on  artioiefl  of  agreement 
UBODgst  the  members  of  a  family,  for  the  pnrpose  of  winding  np  the  affaira  of  their  deoeaaed 
hihiTf  whose  asseU  were  not  sufBoient  to  pay  in  full  the  legacies  he  had  left  The  plaintiff  was 
oce  of  the  children;  the  defendant  was  derisee  in  tmst;  and  the  real  question  in  dispute  was, 
vbether,  on  the  true  constraetion  of  the  agreement^  a  oorenant  on  the  part  of  the  defendant  to 
p*j  the  plaintiff  a  sum  of  2700/.  by  instalments  was  absolute,  or  dependent  upon  the  testator's 
Aswb  pronng  sufficient  to  pay  the  2700/. 

The  declaration  excused  profert  on  the  ground  that  the  deed  was  in  the  custody  of  the  defend- 
ut,  and  then  set  forth  with  a  testatum  existit  the  greater  part  of  the  deed,  and  assigned  as 
breach  the  non-payment  of  1000/.,  an  instalment  The  defendant  set  out  the  whole  deed  in  his 
CQstodj  in  hssc  Terba:  and  then  pleaded  Non  est  factum. 

Oa  the  trial,  before  Rolfs,  B.,  at  the  Liverpool  Spring  assises,  184S,  the  deed  was  proved  to 
bire  been  executed  by  the  defendant;  but  it  was  contended  that  on  the  true  construction  of  the 
▼hole  inftrument  the  ooTcnant  to  pay  the  money  was  dependent  on  sufficiency  of  assets,  and 
that  the  part  of  the  deed  set  out  in  the  declaration  showed  an  absolute  coTcnant;  and  the 
defendant  contended  that  this  was  a  Tarianee,  and  entitled  him  to  a  Terdict  on  Non  est  factum. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff. 

In  Easter  term,  1848,  Cowling  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  variance ; 
or.  io  ease  the  setting  forth  of  the  deed  as  above  stated  had  the  same  effect  as  if  it  were  set  forth 
0*  oyer,  to  arrest  the  judgment^  because  there  was  no  averment  of  the  sufficiency  of  assets, 
vbich  was  alleged  to  be  a  condition  precedent 

In  Hilary  term  (January  23d)  1849,  Atkerton  and  Needkam  showed  cause,  and  Cowling  supported 
the  ml*  After  the  argument  had  proceeded  some  length  it  was  suggested  by  The  Court  (Lord 
]>Bnf av,  0.  J.,  Pattkbon,  Colbridob,  and  WiOHTirAir,  Js.)  that,  as  there  was  a*  substantial 
qoe»tion  between  the  parties,  it  would  be  for  the  benefit  of  both  to  have  the  opinion  of  the  Court 
oa  the  eonstmction  of  the  deed.  Counsel  on  both  sides  assented :  and  it  was  agreed,  with  the 
approbation  of  the  Courty  that  the  parties  should  abide  the  decision  of  the  Court  on  the  true 
MQ^metion  of  the  deed,  without  any  regard  to  the  form  of  the  pleadings.  After  this  agreement 
the  argument  and  the  judgment  were  confined  to  the  construction  of  the  deed :  the  decision  was 
io  favour  of  the  plaintiff;  and  the  rule  was  discharged.  As  the  Court  expressed  no  opinion  on 
the  point  of  pleading  (though,  as  appears  from  the  statement  in  the  text,  they  were  prepared  to 
decide  it),  and  the  Judgment  given  turned  upon  the  special  terms  of  the  deed,  it  was  not  con- 
sidered necessary  to  report  the  case. 

(From  the  notes  of  0.  Blackburn,  Bsq.) 
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rights  of  the  co-debtor.     Neither  does  such  a  clause  qualifying  the 

^^o-i  release  ^operate  as  a  fraud  on  other  creditors ;  for,  as  it  appears 

-^  on  the  face  of  tl^e  deed,  all  who  execute  that  deed  are  aware  of  it 

and  agree  to  it.     We  are  clearly  of  opinion  that  the  verdict  was  right. 

Rule  refu8ed.(a) 

(a)  Beported  by  H.  DaTison,  Biq. 


COTiLINS,  Executrix  of  ROBERT  COLLINS,  v.  CROUCH,  surYiring 
Executor  of  JANE  FLAW.    April  20. 

Id  an  ■elloD  by  ezeeatrix  of  sMignor  of  a  lease  against  ezeentiix  of  assignee,  npon  a  eoTtiut 
by  assignee  to  perfonn  the  ooTcnants  in  tbe  lease,  and  indemnify  assignor  for  the  breich  of 
any  of  them,  defendant  pleaded  Plend  administravit,  and  at  the  trial  prored  that  the  eotire 
assets,  inclading  the  consideration  money  for  a  sale  by  him  of  the  lease  in  qaestion,  had,  b«foR 
the  breach  of  covenant  complained  of,  been  applied  to  the  payment  of  simple  contrMst  debt«. 

Held,  a  sufficient  defence ;  for  that  the  executor  was  not  bound  to  retain  the  proceeds  of  saeh  tale 
for  the  purpose  of  indemnifying  against  any  future  breach  of  ooTcnant.  Althoogh  some  of 
the  breaches  in  question  were  by  non-payment  of  renk 

CovsNAiTT.  The  declaration  set  out  a  lease,  dated  30th  October, 
1828,  by  William  Pike  to  Robert  Collins,  plaintiff's  testator,  of  a  boose, 
&c.,  for  twenty-one  years,  at  the  clear  yearly  rent  of  52/.  10«.,  to  be 
paid  quarterly.  The  lease  contained  the  usual  covenants  to  pay  rent, 
rates,  and  taxes,  to  repair,  and  to  paint.  The  declaration  then  set  oat 
an  indenture  of  30th  March,  1829,  between  Collins  of  the  one  part  and 
Jane  Flaw  of  the  other,  by  which  Collins  assigned  the  premises  to  Jane 
Flaw,  defendant's  testatrix,  for  the  remainder  of  the  term,  <«  subject 
nevertheless  to  the  payment  of  the  said  yearly  rent  or  sum  of  522.  lOi. 
reserved  by  the  said  indenture  of  lease,  and  to  the  observance  and  per- 
formance of  the  covenants,  clauses,  conditions,  provisoes,  and  agree- 
^_Q^  ments  therein  contained,  and  '''which,  from  and  after  the  2dth 
-^  day  of  the  said  month  of  March,  1829,  on  the  part  of  the  tenant, 
lessee,  or  assigns  thereof,  were  and  ought,  or  which  should  be,  to  be 
paid,  kept,  observed,  or  performed :  and  the  said  Jane  Flaw  did  by  tbe 
last-mentioned  indenture,  for  herself,  her  executors  or  administrators, 
covenant,  promise,  and  agree,  to  and  with  the  said  Robert  Collins,  his 
executors  or  administrators,  that  she,  the  sai4  Jane  Flaw,  her  exeontorB 
or  administrators,  should  and  would,  from  and  after  the  said  25th  day 
of  March,  a.  d.  1829,  aforesaid,  well  and  truly  pay,  satisfy,  and  discharge 
the  said  yearly  rent  of  52L  10«.,  so  reserved,  &c.,  and  to  stand  to,  abide 
by,  observe,  perform,  fulfil,  and  keep  all  and  every  the  covenants,"  4c., 
(( in  the  said  indenture  of  lease  contained,  and  which  on  the  part  of  the 
tenant,  lessee,  or  assignee  thereof,  were  and  ought  to  be  paid,  kept,  done, 
and  performed;  and  of  and  from  the  same,  and  all  costs,  charges, 
damages,  and  expenses,  to  be  incurred  by  reason  and  on  account  of  any 
breach,  default,  or  neglect  of,  or  in  payment,  observance,  or  performance 
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of,  the  same  respectively  as  aforesaid,  should  and  would  sare  Iiarmless 
and  keep  indemnified  the  said  Robert  Collins,  his  executors  and  admi- 
nistrators, and  his  or  their  lands  and  tenements,  goods,  chattels,  and 
effects  whatsoever."  The  declaration  then  stated  that,  after  entry  into 
possession  by  Jane  Flaw,  and  after  her  death  while  such  tenant,  certain 
arrears  of  rent  had  become  due,  and  certain  dilapidations  occurred ;  and 
that  plaintiff,  as  executrix  as  aforesaid,  had  been  compelled  to  pay  part 
of  the  arrears  of  rent,  the  costs  of  repair,  and  other  expenses,  to  Pike, 
the  landlord.  «  And  so,"  &c. :  breach :  that  defendant  «  hath  not  kept 
the  said  covenant  so  by  her  the  said  Jane  Flaw  made  as  aforesaid,  but 
*hath broken  the  same,"  &c.  Flea:  Fiend  administravit  Issue  r^f-^^^ 
thereon.  *- 

On  the  trial,  before  Lord  Dbitman,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  term,  it  appeared  that  defendant,  after  Jane  Flaw's 
death,  had  assigned  the  lease  to  a  Mr.  Lake  for  125/.  10«. ;  and  that  the 
entire  assets  in  the  defendant's  hands  had  been  exhausted  by  the  pay- 
ment of  a. simple  contract  debt  of  1002.  due  from  Jane  Flaw  to  the  plain- 
tiff (who  had  taken  proceedings  at  law  to  recover  it)  as  R.  Collinses 
ezeentriz,  and  of  the  funeral  and  other  expenses.  The  breaches  com- 
plained of,  and  which  the  plaintiff  had  been  compelled  to  pay  for,  had 
occurred  since  the  above-mentioned  payments  by  the  defendant :  some 
vere  by  non-payment  of  rent,  some  by  non-repair.  It  was  contended 
on  the  part  of  the  plaintiff  that  these  payments,  being  for  simple  contract 
debts,  fbmished  no  answer  to  the  present  claim,  which  was  founded  on 
a  specialty  debt ;  and  that  the  defendant  was  bound  to  apply  such  assets 
as  came  to  his  hands  to  the  payment,  in  the  first  pUce,  of  such  specialty 
debt,  of  which  it  was  proved  he  had  had  full  notice.  The  Lord  Chief 
Justice  directed  the  jury  to  find  a  verdict  for  the  defendant,  if  they  were 
of  opinion  that  the  assets  had  been  disposed  of  as  stated  by  him ;  and  a 
verdict  was  found  for  the  defendant. 

Watwn  now  moved  for  a  new  trial  on  the  ground  of  misdirection. 
The  defendant  is  liable  as  executor,  on  the  testatrix's  covenant  to  in- 
demnify, notwithstanding  that  he  may  have  disposed  of  all  the  assets  other- 
wise. It  is  contended,  on  the  part  of  the  defendant,  that  debts  arising 
from  breaches  of  the  covenants  in  the  deed  *of  assignment  do  not  r^r^^ 
rank  before  simple  contract  debts :  but  that  is  so,  at  all  events,  ^ 
only  where  the  breaches  of  covenant  have  occurred  before  the  death  of 
the  covenantor.  Here  the  covenant  to  pay  rent  has  been  broken  since 
the  death  of  the  covenantor,  and  since  the  sale  of  the  lease  by  her  exe- 
cutor. He  was,  therefore,  bound  to  retain  such  profits  as  came  to  his 
hands  by  the  sale  for  the  purpose  of  indemnifying  for  such  breaches,  and 
had  no  right  to  apply  them  in  the  first  instance  to  the  payment  of  simple 
contract  debts.  In  2  Williams  on  Executors,  1495,(a)  it  is  said,  «<  So, 
where  the  executor  is  charged  a«  executor^  in  an  action  of  covenant,  for 

(a)  4tli  ed. 

2E 


M5  COLLINS  V.  CROUCH.    E.  T.  1849. 


non-payment  of  rent  incurred  in  the  defendant's  own  time,  pUniadminii- 
travit  is  a  good  plea,  althougli  the  defendant  might  have  been  charged 
as  assignee  of  the  term."  ««Bat,"  it  is  added,(a)  «<  if  issue  be  joined  upon 
this  plea,  and  it  should  be  proved  that  the  executor  has  received  an; 
profit  from  the  land,  there  would,  it  should  seem,  be  a  verdict  against 
him :  for  he  could  not  legally  apply  the  profits  to  any  other  purpose  than 
.  payment  of  the  rent."  [Pattbson,  J. — "Profits"  there  seems  to  mean 
yearly  profits.]  It  is  not  necessary  that  the  profits  should  be  yearly: 
the  executor  is  bound  so  to  apply  any  profit  that  he  has  derived  from 
the  land.  In  the  present  case,  the  amount  of  money  received  by  him 
for  the  sale  of  the  lease  is  a  profit  of  that  kind :  and  so  would  a  premium 
be,  or  a  grassum,  supposing  he  had  underlet  at  a  peppercorn  rent.  In 
each  of  these  cases  he  would  have  received  a  profit  by  disposing  of  the 
interest  in  the  land ;  and  such  profit  he  is  bound  to  apply  to  the  payment 

*5461  ^^  ^®"**  ^^*^  ^'  *^^™*»  ^  ^™*  ^^'^i  referred  to  in  2  Williams 
-^  on  Executors,  878,(()  may  be  relied  on  for  the  defendant  Bat 
there  is  nothing  to  show  that  the  assets  in  that  case  included  profits  de- 
rived from  land.  [Erlb,  J. — Do  you  say  that  the  defeQdant  was  bound 
to  retain  the  profits  until  a  breach  of  covenant  occurred  ?]  It  is  not 
necessary  to  go  so  far  in  this  case,  as  to  breaches  of  every  kind :  there 
are  breaches  of  the  covenant  to  pay  rent,  as  well  as  of  the  covenant  to 
repair.  [Pattbson,  J. — Suppose  the  profits  exceed  the  rent  due ;  is  he 
to  retain  the  excess  ?  Erle,  J. — An  assignee  assigning  over  is  exone- 
rated ;  is  not  the  defendant  in  this  position  ?]  Here  there  is  a  distinct 
covenant  to  indemnify  for  breaches :  the  defendant  is  still  bound  by  that. 
Patteson,  J. — Th^re  will  be  no  rule  in  this  case.  The  action  is 
brought,  not  by  the  party  entitled  to  rent,  but  by  the  representative  of 
the  original  lessee  against  the  representative  of  the  assignee,  npon  a 
covenant  by  the  jASsignee,  not  to  pay  rent,  but  to  indemnify  for  all 
breaches  of  the  covenants  in  the  lease.  The  assets  had  been  applied 
before  the  breaches  complained  of :  and  the  only  question  is,  whether 
the  doctrine  which  has  been  quoted  from  Williams  on  Executors  appli^ 
to  the  present  case.  That  doctrine,  I  apprehend,  applies,  only  when  the 
action  is  brought  upon  a  covenant  to  pay  rent.  The  executor  is  there 
held  chargeable  only  when  he  is  in  a  position  to  be  sued  as  assignee, 
that  is,  when  he  is  in  the  receipt  of  the  rents  and  profits  of  the  land. 
The  defendant  here  had  parted  altogether  with  the  interest  in  the  land, 
^p;A^r^^  aud  had  applied  the  proceeds,  as  he  *was  entitled  to  do  even  up 
-'  to  one  day  before  an  actual  breach  of  covenant,  according  to 
Read  v.  Blunt,  5  Sim.  567.  There  is  no  authority  to  show  that  theex^ 
cutor  is  bound  to  retain  the  profits  for  the  purpose  of  satisfying  a  futore 
breach ;  still  less  can  that  be  maintained  where  the  assets  in  his  hands 
are  not  profits,  in  the  ordinary  sense,  but  the  value  of  the  land  which  U 

(a)  1496,  note  (j>).        ^^  (6)  See  note  (n)  there. 


18  ADOLPHUS  &  ELLIS.    N.  S.  547 

has  sold  away.    I  think  that  Bead  v.  Blunt  applies,  and  that  the  direc- 
tion of  the  Lord  Chief  Justice  was  right. 

Erle,  J.(a)— The  executor  has  applied  the  assets  in  payment  of  simple 
contract  debts,  and  cannot  be  considered  liable  for  not  retaining  them 
with  a  view  to  indemnify  for  some  future  breach  of  coyenant.  It  is  said 
tbt  there  is  an  exception  where  the  assets  consist  of  profits  arising  from 
the  land,  and  that  such  assets  ought  to  be  retained  for  the  payment  of 
rent,  where  there  is  a  covenant  to  pay  it.  That  exception,  however,  if 
it  exist,  does  not  apply  here :  the  covenants  broken  are  covenants  for 
the  purpose  of  indemnification,  not  to  pay  rent  to  the  covenantee :  and 
the  general  rule  applies.  Bule  refused. 

(a)  WioHTMANi  J.|  WM  absent  ' 
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Aeonnt  in  debt  itated  that  defendant  was  indebted  to  plaintiff  in  100^  «for  the  price  or  Talne 
of  certain  debts  then  due  from  direra  other  persons  to  the  plaintiff,  and  then  sold  and 
tnnsferred  by  the  plaintiff  to  the  defendant" 

Held,  on  motion  in  arrest  of  judgment  that  the  count  was  not  bad  for  want  of  more  special  aver- 
aenti:  for  that>  although  the  sale  of  debts  would  not  enable  the  transferee  to  sue  upon 
them  in  his  own  name^  yet  as  the  permission  to  sue  in  the  name  of  the  transferor  might  be 
the  nibject  of  an  agreement  which  would  create  a  debt,  such  debt  might  be  properly  sued 
for  in  a  common  indebitatus  count 

A  eoant  in  detinue  stated  that  plaintiff  deUvered  to  defendant  a  certain  bill  of  exchange  [of  the 
plaintiff,  to  wit  a  bill  of  exchange  bearing  date,  to  wit  ^o  20th  day  of  November,  a.  d.  1848, 
dnwn  by  the  plaintiff  upon  and  accepted  by  the  defen^nt]  for  [Uie  payment  to  the  plaintiff 
or  his  order  of  a  certain  sum,  to  wit]  85/.  [two  months  after  the  date  thereof],  of  great  value, 
to  wit,  of  the  value  of  1002.,  to  be  redelivered  by  defendant  to  plaintiff  on  request  Breach, 
that  defendant  did  not  redeliver  the  bill,  but  detained. 

Pt^tifi;  on  the  trial,  proved  that  a  bill  of  exchange  for  852.  was  in  the  defendant's  bands,  but 
did  not  prove  the  particular  description  as  laid.  The  Judge,  on  objection,  amended,  first  by 
itiiking  out  the  words  "  two  months  after  the  date  thereof,"  and  then,  on  further  objection,  all 
the  words  within  brackets. 

Held,  that  the  count  so  amended,  was  not  specially  demurrable  for  want  of  certainty  ,*  and  that 
the  amendment  was  warranted  by  stat  3  A  4  W.  4,  o.  43,  s.  23. 

Debt  and  detinue.  The  first  count  stated  that  defendant  heretofore, 
to  wit,  on,  &c.,  was  indebted  to  plaintiff  in  1002.  for  the  good-will  of  a 
certain  trade  or  business  theretofore  carried  on  by  plaintiff,  and  by  him 
then  sold,  relinquished,  and  given  up  to  and  in  favour  of  defendant  at 
his  request :  And  <<  for  the  price  or  value  of  certain  debts  then  due  and 
owing  from  divers  other  persons  to  the  plaintiff,  and  then  sold  and  trans- 
ferred by  the  plaintiff  to  the  defendant  at  his  request."  And  in  1002. 
on  an  account  stated.  .Breach,  non-payment.  Second  count:  «that 
the  plaintiff  heretofore,  to  wit,  on,"  &c.,  <<  delivered  to  the  defendant  a 
certain  bill  of  exchange  [of  the  plaintiff,  to  wit,  a  bill  of  exchange  bear- 
ing date,  to  wit,  the  20th  day  of  November,  A.  D.  1848,  drawn  by  the 
plaintiff  upon  and  accepted  by  the  defendant]  for  [the  payment  to  the 
plaintiff  or  his  order  of  a  certain  sum,  to  wit]  852.,  [two  months  after 
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the  date  thereof],  of  great  yalae,  to  wit,  of  the  value  of  1001,  to  be  i^ 
delivered  by  the  defendant  to  *the  plaintiff  when  the  defendant 
should  be  thereunto  requested/'  Breach,  that  defendant,  althougli 
requested,  did  not  deliver  the  said  bill  of  exchange  to  the  plaintiff,  but  the 
defendant  hath  wholly  neglected  and  refused  so  to  do,  and  hath  detained 
and  still  unjustly  detains  the  same  from  th6  plaintiff." 

Pleas:  1.  As  to  the  first  count,  Nunquam  indebitatus.  2.  As  to  the 
second  count,  Non  detinet.     Issues  thereon.    • 

On  the  trial,  before  Williams,  J.,  at  the  last  Spring  assizes  for  Som- 
ersetshire, it  appeared  that  the  plaintiff  had  agreed  verbally  with  the 
defendant  to  sell  him  the  good-will  and  outstanding  debts  of  the  plain- 
tiff's business  of  a  travelling  draper,  and  to  "show  up"  the  "round" 
and  the  debts  to  him.  A  shilling  had  been  given  to  bind  the  bargain. 
About  a  week  after  the  agreement,  the  plaintiff,  who  represented  him- 
self as  in  want  of  ready  money,  obtained  the  defendant's  acceptance  to 
the  bill  of  exchange  described  in  the  last  count  of  the  declaration.  The 
plaintiff  was  unable  to  get  the  bill  cashed ;  and  the  defendant,  having 
taken  it  out  of  plaintiff's  hand,  declined  having  anything  further  to  do 
in  the  matter  until  the  debts  were  shown  up,  and  refused  to  let  plain- 
tiff have  back  the  bill.  The  evidence  in  support  of  the  last  count  showed 
that  a  bill  of  some  kind  for  851.  was  in  the  hands  of  the  defendant,  but 
failed  to  establish  any  of  the  particulars  of  the  bill  as  described  in  the 
count.  It  was  objected,  for  the  defendant,  that  this  evidence  did  not 
support  the  count.  The  learned  Judge  was  of  the  same  opinion,  and 
amended  the  count  by  striking  out,  first,  the  words  "  two  months  after 
the  date  thereof,"  and  afterwards,  on  its  being  objected  that  the  count, 
as  then  amended,  had  not  been  proved,  all  the  words  within  brackets; 
^pfrn-i  so  that  the  bill  then  stood  '^'described  as  "  a  certain  bill  of  ez- 
-'  change  for  852."  The  amendnvsnts  were  objected  to,  on  the 
ground  that  the  count  as  altered,  was  demurrable :  and  leave  was  reserved 
to  move  to  enter  a  verdict  for  the  defendant.     Verdict  for  plaintiff. 

Orowder  now  moved  according  to  the  leave  reBerved.(a)— In  detinue, 
where  the  plaintiff  seeks  to  recover  the  specific  chattel,  great  certainty 
of  description  is  necessary ;  Co.  Lit.  286  b ;  note  (1)  to  Taylor  v.  Wells, 
2  Wms.  Saund.  74  b.  The  declaration  here,  as  amended,  ^ia  bad  on 
special  demurrer,  for  want  of  such  certainty ;  and,  therefore,  the  amend- 
ment should  not  have  been  made ;  Evans  v.  Powis,  1  Exch.  GOl.f  That 
case,  perhaps,  may  apply  only  to  a  pleading  made  generally  demurrable; 
but  in  Oakley  v.  Pritchard,(i)  the  Court  of  Exchequer  held  that  an 
amendment  which  makes  a  declaration  specially  demurrable  is  to  be 
disallowed  in  banc.  {Montagu  Smith  here  stated  that  he  was  counsel 
for  the  defendant  in  Oakley  v.  Pritchard,  and  at  the  trial  took  the  spe- 
cific objection  that  the  amendment  would  make  the  declaration  specially 

(a)  Before  Pattssoit  and  Brlb,  Js. 

{b)  Cited  in  Bury  v.  Blogg,  12  Q.  B.  877,  881  (E.  C.  L.  R.  toL  64). 
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demorrable :  bat  that,  in  the  present  case^  in  which  he  was  connsel  for 
the  plaintiff,  no  such  objection  was  made.)  The  nature  of  the  objection 
here  is  the  same  as  in  Oakley  v.  Pritchard ;  and  it  was  not  necessary  to 
point  out,  at  the  trial,  that  the  objection  was  one  which  must  have  been 
specially  assigned  for  cause  on  demurrer.  The  power  to  amend  plead- 
ings at  the  trial,  which  is  specially  given  by  statute  3  &  4  W.  4,  c.  42, 
8.  23,  should  be  exercised  once  for  all,  at  the  peril  of  the  party  r^ccc-i 
^desiring  amendment ;  it  was  not  intended  that  liberty  should  be  ^ 
given  to  make  successive  amendments  in  the  same  pleading,  on  objections 
to  prior  amendments. 

And,  further,  the  first  count  is  bad  in  arrest  of  judgment.  It  does 
not  show  an  agreement  for  the  sale  of  goods,  in  which  case  a  general 
count  might  have  been  good,  and  would  have  been  supported  at  the 
trial,  under  the  Statute  of  Frauds,  as  it  was  proved  that  a  shilling  had 
been  given  to  bind  the  bargain.  It  shows  an  agreement  for  the  sale  of 
debts ;  the  defendant  would  not  have  been  able  to  sue  for  those  debts 
in  his  own  name,  but  must  have  had  permission  to  sue  in  the  name  of 
the  plaintiff.  And  the  evidence  in  fact  showed  a  special  agreement  such 
as  onght  to  have  been  specially  set  out,  and  cannot  be  the  subject  of  an 
indebitatus  count  in  debt.  The  objection,  therefore,  might  have  been 
taken  also  as  for  a  variance.  Our.  adv,  vult. 

Pattesok,  J.,  on  a  subsequent  day  of  the  term  (May  8th),  delivered 
the  judgment  of  the  Court.  After  stating  the  nature  of  the  amend* 
ments,  his  Lordship  proceeded  as  follovrs. 

It  is  objected  that  these  amendments  ought  not  to  have  been  made, 
because  they  made  the  declaration  specially  demurrable :  the  question, 
therefore,  is,  whether  the  declaration,  so  amended,  is  specially  demur- 
rable. We  have  referred  to  numerous  authorities,  which  we  need  not 
enumerate,  but  especially  to  RoUe's  Abridgement,  DetimLe.{a)  We 
think  the  declaration  here  was  not  made  specially  demurrable,  but  that 
it  would  have  been  enough  simply  to  describe  the  bill  as  a  bill  of  r^^r eo 
exchange  "^for  so  many  pounds.  It  is  said  in  Bolle  that  detinue  ^ 
may  be  brought  for  money,  though  not  marked,  if  any  one  saw  it  deli- 
vered. Whether  that  be  quite  accurate  we  need  not  discuss.  It  is  also 
laid  down  that  detinue  may  be  brought  for  a  deed  without  giving  its 
date.(i)     This  ground  of  objection  therefore  fails. 

An  objection  also  is  made  to  the  count  in  debt,  which  is  for  the  price 
of  good-will  and  of  debts  owing  to  the  plaintiff,  and  sold  by  him  to  the 
defendant.  No  doubt  the  count  is  good,  so  far  as  the  good-will  goes. 
Bat  it  is  said  to  be  bad  as  to  the  price  of  the  debts.  We  think  it  is  not 
bad.    For  though  the  debts  could  not  be  so  transferred  as  to  entitle  the 

(a)  See  1  RoUe's  Abr.  606,  tit  Detinue  (A). 

(6)  Bee  2  Bae.  Abr.  663  (ed.  7),  Vettnw  (B) ;  2  Chitt  Plead.  428,  note  (e)  (ed.  7).  But  ^uatn 
M  to  the  anihorities  there  cited  for  thif  point 

VOL.  xm.— 42  2  B  2 
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transferee  to  sue  in  his  own  name,  he  might  sae  in  the  name  of  the 
plaintiff;  and  the  permission  to  do  so  might  be  the  .subject  of  an  agree- 
ment vhich  might  create  a  debt.  Bole  refused. 


WELCHMAN,  Administratrix  of  JOSEPH  WELCHMAN,  deceased, 
V.  JANE  STURGIS.    ApH  21. 

Where  money  belonging  to  an  intestate  at  the  time  of  his  death,  or  due  to  him  and  |»aid  in  after 
his  death,  or  proceeding  from  the  sale  of  his  effects  after  his  death,  has,  before  grant  of  adminis- 
tration, been  applied  by  a  stranger  to  the  payment  of  intestate's  debts  and  faneral  expenses, 
the  administrator  may  reoover  it  from  such  stranger  as  money  had  and  reoeived  to  his  nsess 
administrator ;  the  letters  of  administration  relating  baek,  for  that  purpose,  to  the  death  of  the 
intestate. 

The  rule  of  practice  requiring  that  an  appUeation  to  take  out  of  Court  money  deposited  in  lieu  of 
special  bail  should  be  made  before  issue  Joined,  is  not  altered  by  stat  1  A  2  Viet,  e,  110. 

Indebitatus  assumpsit  by  plaintiff  as  administratrix.  1st  count,  for 
money  had  and  received  to  her  use  as  administratrix.  2d  count,  on 
an  account  stated  with  her  as  administratrix.  Plea :  Non  assumpsit 
,^..Q-i  On  the  trial,  before  Platt,  B.,  at  the  last  ^Monmouthshire 
^  Spring  assizes,  it  appeared  that  the  defendant  had  lived  as  house- 
keeper with  the  intestate  since  his  separation  from  his  wife,  the  present 
plaintiff,  and  had,  after  his  death  in  May,  1848,  and  before  the  taking 
out  of  letters  of  administration  by  the  plaintiff  in  June  of  the  same* 
year,  applied,  in  payment  of  the  funeral  and  other  expenses,  the  cash 
that  Was  in  the  house  at  the  time  of  intestate's  death,  as  well  as  divers 
sums  of  money  arising  from  the  sale  of  his  effects,  and  also  certain  cash 
payments  made  to  defendant  after  intestate's  death  by  parties  indebted 
to  him.  For  the  recovery  of  this  money  the  present  action  was  brought. 
The  defendant's  counsel  contended  that  the  plaintiff  could  not  recover 
in  this  action,  inasmuch  as  the  money  claimed  had  been  received  by  the 
defendant,  and  paid  away  by  her,  before  the  grant  of  administration  to 
the  plaintiff,  and  the  property  of  the  intestate  did  not  vest  in  plaintiff 
before  such  grant.  The  learned  Judge  overruled  the  objection :  and  a 
verdict  was  found  for  the  plaintiff  on  the  first  count,  and  for  the  defend- 
ant on  the  second. 

Keating^  for  the  defendant,  now  moved  for  a  new  trial  on  the  ground 
of  misdirection. — An  administrator  cannot  sue  for  money  had  and  re- 
ceived against  a  stranger  who  has  received  money  due  to  the  estate 
before  letters  of  administration  granted.  Till  lately  it  was  doubted  how 
far  letters  of  administration  related  back.  It  was  laid  down  in  WooUej 
V.  Clark,  5  B.  &  Aid.  744  (E.  C.  L.  R.  vol.  7),  that  the  estate  of  an 
intestate  vests  in  an  administrator  only  from  the  date  of  the  grant  of 
administration ;  whereas  in  an  executor  it  vests  from  the  time  of  the 
death.     But  in  Tharpe  v.  Stallwood,  5  M.  &  G.  760  (E.  G.  L.  B.  vol. 
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44),  it  was  held  that  an  ^administrator  might  maintain  trespass  r^^rj 
for  acts  done  between  the  death  of  the  intestate  and  the  grant  ^ 
of  the  letters.  The  question  then  arose,  in  Foster  v.  Bates,  12  M.  & 
W.  226,t  whether  an  administrator  could  sue  for  a  breach  of  contract 
committed  under  similar  circumstances ;  and  the  Court  of  Exchequer 
there  held  that  he  was  entitled  to  sue  a  vendee  for  goods  sold  and  deli- 
vered by  a  stranger  before  administration  granted ;  but  that  decision 
was  distinctly  based  upon  the  ground  that  the  stranger,  the  vendor,  had 
professed  to  sell  as  agent  for  the  legal  representative  of  the  intestate, 
whoever  that  representative  might  be,  and  that  the  administrator  could 
consequently  affirm  the  vendor's  agency.  Here  the  defendant  has  dealt 
with  the  goods  as  by  her  own  authority ;  and  there  is  not  that  privity 
between  her  and  the  plaintiff  which  is  necessary  to  support  an  action 
for  money  had  and  received.  [Pattkson,  J. — ^Woolley  v.  Clark  is  not 
an  express  decision  as  regards  an  administrator ;  the  point  there  decided 
was  how  far  back  an  executor's  right  of  action  related.  In  Comyns*s 
Digest  (a)  it  is  laid  down  that  the  property  is  vested  by  relation  in  the 
administrator  from  the  death  of  the  intestate.  There  is  also  an  Irish 
case  to  the  same  effect,  reported  in  Alcock  &  Napier.(i)]  The  question 
here  is,  in  reality,  whether,  assuming  that  letters  of  administration 
relate  back  for  some  purposes,  the  administratrix  can  affirm  the  act  of 
a  stranger  dealing  with  the  goods  of  the  intestate  as  her  own. 

♦Patteson,  J. — I  think  we  should  allow  of  no  doubt  that  the  r^icRcr 
administratrix  in  this  case  is  entitled  by  relation  to  sue  the  de-  ^ 
fendant  for  money  had  and  received  to  her  use.  There  are  express 
decisions  to  show  that  she  could  have  sued  in  trespass  or  trover,  for  a 
trespass  or  a  tortious  convei^sion  of  the  same  date.  Now,  as  regards  the 
money  produced  by  the  sale  of  the  effects,  there  having  been  no  affirm- 
ance of  such  sale  by  the  plaintiff,  she  is  in  a  position  to  bring  an  action 
of  trover :  she  may  also  waive  the  tort,  and  bring  an  action  on  contract. 
With  respect  to  the  money  due  to  the  intestate,  and  received  by  the 
defendant,  it  is  true  that  no  privity  existed  between  her  and  the  plaintiff; 
but,  as  such  money  is  due  to  the  administratrix  by  relation,  she  may 
affirm  the  receiving,  and  sue  for  the  money  as  had  and  received  to  her 
use.  In  Foster  v.  Bates,  12  M.  &  W.  226,t  the  Court  said :  <«  There  is 
no  occasion  to  have  recourse  to  the  doctrine,  that  one  may  waive  a  tort 
and  recover  on  a  contract :"  but  in  the  present  case  that  doctrine  must 
be  applied ;  and,  the  letters  of  administration  relating  back,  the  admin- 
istratrix may  elect  to  treat  the  money  as  received  to  her  use.    . 

Erle,  J. — ^With  respect  to  the  goods  sold  by  the  defendant,  the  case 
of  Fyson  v.  Chambers,  9  M.  &  W.  460,t  is  another  authority  to  show  that 
the  plaintiff  has  a  right  to  sue :  and  I  do  not  think  that  any  distinction 

(a)  See  Com  Dig.  Adm%ni§trat%on  (B  10). 

(A)  See  Lessee  of  Patten  o.  Patten,  Alo.  A  N.  493,  where  it  was  held  that  the  demise,  in  eject, 
ment  by  an  administrator,  might  be  laid  on  a  day  between  the  death  and  the  grant  of  adminis- 
tration.   See  also  1  Williams  on  Ezeoutors,  628,  and  note  (n)  ibid.  (4th  ed.). 
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can  be  drawn,  as  regards  the  relation  back  of  the  letters  of  adminis- 
tration, between  goods  and  money  specifically  belonging  to  the  intestate, 
or  dae  to  him,  at  the  time  of  his  death.  Bole  refused. 

^- .^.^       *The  following  incidental  point  in  this  case  was  decided  during 
-'  the  last  term. 

Pearsofij  in  Hilary  term,  1849,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  sum  of  1452.  2$.  2(1.,  deposited  in  the  hands  of 
the  sheriff  of  the  city  of  Bristol  by  the  defendant  for  debt  and  costs  on 
her  arrest  in  this  cause,  in  lieu  of  bail,  and  since  brought  into  Court  by 
the  sheriff,  and  also  the  further  sum  of  lOL  deposited  to  answer  further 
costs,  should  not  be  paid  out  of  Court  to  the  defendant,  she  having  per- 
fected bail  and  since  rendered ;  or  why  the  defendant  should  not  be  dis- 
charged out  of  the  custody  of  the  said  sheriff.  It  appeared  from  the 
affidavit  on  which  the  rule  was  obtained  that  issue  had  already  been 
joined.  The  defendant  on  her  arrest  had  deposited  the  several  sums 
mentioned  in  the  rule. 

J.  Chray  now  showed  cause. — The  application  is  too  late.  By  sect 
3  of  Stat.  7  &  8  G.  4,  c.  71,  it  should  have  been  made  before  issue  joined ; 
Ferrall  v.  Alexander,  1  Dowl.  P.  C.  132.  The  practice  is  not  altered 
by  Stat.  1  &;  2  Vict.  c.  110 ;  for  sect.  4  expressly  provides  that  the 
deposit  of  money  on  arrest  is  to  be  made  <<  according  to  the  present 
practice  of  the  said  superior  courts ;  and  all  subsequent  proceedings  as 
to  the  putting  in  and  perfecting  special  bail,  or  of  making  deposit  and 
payment  of  money  into  Court  instead  of  putting  in  and  perfecting  special 
bail,  shall  be  according  to  the  like  practice  of  the  said  superior  courts, 
or  as  near  thereto  as  the  circumstances  of  the  case  will  admit."  The 
^ren-^  '^'defendant's  rule,  therefore,  as  to  that  part  of  it  which  claims  to 
-'  have  the  deposit  money  paid  out  of  court,  must  be  discharged ; 
as  to  the  residue,  the  rule  is  not  opposed.  [Patteson,  J. — In  Morris 
V.  Shepherd,  2  Jurist,  1069,(a)  also,  it  was  decided  that  the  application 
is  too  late  after  issue  joined.] 

Pearaanj  contrlL. — The  practice  as  proceedings  after  arrest  on  mesne 
process  has  necessarily  been  altered  in  some  respects  by  stat  1  k 
2  Vict.  c.  110.  The  arrest  has  ceased  to  be  process  in  the  cause; 
Ireland  v.  Berry,  5  Q.  B.  551  (E.  G.  L.  R.  vol.  48) ;  and  the  putting  in 
and  perfecting  bail  is  no  longer  a  proceeding  in  the  cause.  There  is 
therefore  no  reason  now  why  such  an  application  should  not  be  made 
after  issue  joined;  and  in  Geach  v.  Coppin,  3  Dowl.  P.  C.  74,  78, 
LiTTLEDALB,  J.,  appears  to  qualify  his  judgment  in  Ferrall  v.  Alexander, 
1  Dowl.  P.  G.  132 ;  for  he  intimates  that,  as  a  prisoner  might  bail  his 
person  out  of  custody  at  any  time  before  execution,  so,  under  stat.  7  & 
8  0.  4,  c.  71,  he  should  have  the  same  time  allowed  for  bailing  liis 
money  out. 

Lord  Denman,  C.  J. — I  think  that  the  provisions  of  stat.  **  &  8  G 

(o)  Exchequer,  MiolL  T.  1838, 
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4,  e.  71,  8«  3,  should  have  been  followed,  and  that  this  application  is 
too  late. 

Patteson,  J. — Stat.  1  &;  2  Viet.  c.  110,  has  made  no  difference.  The 
capias  is  now  collateral,  certainly,  to  the  ordinary  proceedings  in  the 
cause ;  bnt  the  sabstitution  of  special  bail  for  the  deposit  motiey  was 
ilways  collateral  to  such  proceedings.  It  is  only  by  the  earlier  statutes 
that  the  deposit  money  could  be  paid ;  it  must  '''still  be  paid  on  r^r  eo 
the  terms  of  the  same  statutes ;  for  the  old  practice  is  expressly  ^ 
preserved  by  stat.  1  &  2  Vict.  c.  110,  s.  4. 

CoLBRiDQB  and  WiQHTMAN,  Js.,  Concurred. 

Rule  discharged.(a) 

(a)  Beported,  from  p.  656,  by  H.  Dayiaon,  Exq. 

An  adminlfltrator  maj  maintain  trvspasi  for  goodi  received,  whieh  had  belonged  to  the  de- 
an injury  to  personal  property,  oommiUed  alter  ceased,  although  some  doubt  hai  been  expressed 
the  death  of  the  intestate,  and  before  adminis-  iviiether,  in  such  case,  the  ezeentor  de  §on  tort 
tntion  granted.  Hntchins  «.  Adams,  3  GreenL  may  not  be  liable  for  goods  remaining  in  hii 
2M.  An  administrator,  in  his  representatiTe  custody.  Weelcs  «.  Gibbs,  9  Mass.  74.  An 
character,  may  maintun  an  action  as  bearer,  on  executor  th  ton  tori  defendant  in  trover  may 
a  note  payable  to  the  intestate  or  bearer,  give  evidence  of  debts  of  the  decedent,  paid  by 
although  such  note  was  not  delivered  nntU  after  himself.  Saam  v.  Saam,  4  Watts,  432.  Persons 
the  death  of  the  intestate.  Baxter  v.  Buck,  10  liable  as  executors  in  their  own  wrong  are  not 
Venn.  548.  liable  to  account  to  the  next  of  kin,  but  to  the 

It  seems  to  be  clearly  settled  that  an  exeeu-  executor  or  administrator  of  the  deceased,  duly 

tor  (it  MM  tort  may  discharge  himself  even  appointed. ,  Muir  v.  Trustees,  Ac,  8  Barb.  Ch. 

againit  the  demand  of  the  rightful  administra-  Rep.  477 
tor,  by  proving  debte  paid  to  the  amount  of  the 


COX  V.  BEID  and  Another.    Apnl  28. 

Te  an  action  of  trespass  for  assault  and  fUse  imprisonment,  defendants  pleaded  Not  guilty 
bj  Btetnte),  relying  on  the  Game  Act,  1  A  2  W.  4,  c.  32,  s.  81.  The  Judge  left  it  to  the  Jury  to 
say  whether  or  not  the  defendanU  believed  they  were  acting  in  pursuance  of  the  atatnte,  and,  if 
tOf  whether  they  had  reasonable  grounds  for  so  believing.  The  jury  found  that  the  defendanta 
thought  they  were  acting  in  pursuance  of  the  stetute.  The  Judge  then  directed  a  nonsuit, 
for  want  of  a  month's  notice  of  action,  according  to  sect.  47. 

Held,  that  the  question  of  reasonable  or  not  reasonable  belief  in  this  case  was  a  question  simply 
whether  there  was  such  bona  fides  as  entitled  the  defendants  to  notice  of  action,  and  that  the 
ease  was  properly  left  to  the  jury.  And  that  the  defendants  were  entitled  to  notice,  whether 
the  trespass  was  actually  justifiable  under  the  statute  or  not 

Trespass  for  assault  and  false  imprisonment.  Plea :  Not  guilty  (by 
statute).  Issue  thereon.  On  the  trial,  before  Parke,  B.,  at  the  last 
Surrey  assizes,  it  appeared  that  tlie  defendant  Reid,  who  rented  the 
shooting  over  some  land  in  Surrey,  discovered  the  plaintiff  shooting  on 
the  land,  and  warned  him  off.  The  plaintiff  handed  to  Reid  his  game 
certificate,  when  asked  for  his  address,  but  refused  to  give  up  bis  gun  or 
to  quit  the  premises ;  and  Reid,  with  the  assistance  of  the  other  defend- 
ant, his  gamekeeper,  took  away  plaintiff's  gun,  removed  him  by  force 
off  the  land  into  a  lane,  and  detained  him  there,  for  a  short  time,  till  a 
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policeman  arrived.  Ultimately,  however,  the  plaintiff  was  not  given  in 
charge ;  Jbut  he  was  summoned  for  the  trespass,  and  convicted.  The 
learned  Jndge  left  it  to  the  jury  to  say  whether  or  not  the  defendants, 
at  the  time  of  the  alleged  assault  and  imprisonment,  acted  under  the 
belief  that  they  had  authority  under  the  provisions  of  stat.  1  &  2 
'^'W.  4,  c.  82,  8.  81,  and,  if  so,  whether  they  had  reasonable 
grounds  for  so  believing.  The  jury  found  that  the  defendants 
had  no  right  to  take  away  the  gun,  but  that  defendants  thought  they 
were  acting  in  pursuance  of  the  statute ;  and  the  Judge  then  directed  a 
nonsuit,  on  the  ground  that  the  plaintiff  had  not  given  a  month's  notice 
of  trial  in  compliance  with  sect.  47  of  the  act. 

Pearson  now  moved  (a)  for  a  new  trial  on  the  ground  of  misdirection. 
— First,  the  finding  of  the  jury  was  one  not  within  their  province.  Tbe 
Judge  left  it  to  them  to  say  whether  or  not  the  defendants  thought  on 
reasonable  grounds  that  they  were  acting  under  the  statute :  the  jury 
found  that  they  did  so  think.  Now  the  question  of  reasonable  or  not 
reasonable  belief  is  purely  a  question  of  law,  which  it  is  for  the  Court  to 
determine ;  the  jury  can  decide  only  whether  the  facts  supposed  to  be 
the  ground  of  belief  existed,  and  operated  on  the  defendant's  mind; 
Panton  v.  Williams,  2  Q.  B.  169  (E.  C.  L.  R.  vol.  42).  Secondly,  the  sta- 
tute  is  intended  to  protect  defendants  only  where  the  acts  complained  of 
take  place  on  their  land.  Here  the  imprisonment  took  place  off  the 
property  of  the  defendant  Reid,  and  did  not  commence  till  the  plaintiff 
had  been  removed  thence ;  and,  therefore,  the  defendants  could  not  giro 
the  statute  as  a  justification  of  that  part  of  the  tort,  or  as  a  ground 
for  claiming  a  month's  notice  of  trial  in  respect  of  it.  As  to  that  part, 
therefore,  they  were  liable  in  trespass;  Lament  v.  Southall,  5  M.  &  W. 
416.t  Moreover,  it  does  not  appear  that  the  assault  and  imprisonment 
were  properly  acts  done  <«  in  pursuance"  of  the  statute  ){b)  Hopkins  v. 
*^fim  Crowe,  4  A.  &  E.  774  (E.  C.  L.  B.  vol.  81),  Edge  v.  *Parker,  8  B. 
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&  C.  697  (E.  C.  L.  R.  vol.  15),  Hughes  v.  Buckland,  15  M.  4 


W.  346,t  Kine  v.  Evershed,  10  Q.  B.  145  (E.  C.  L.  R.  vol.  69),  are 
authorities  as  to  the  application  of  clauses  like  the  present.  [Colb- 
RIDGE,  J.,  mentioned  Elliott  v.  Allen,  1  Com.  B.  18  (E.  G.  L%  R.  vol. 
50),  Butler  v.  Ford,  1  C.  &  M.  662,t  3  Tyr.  677,  and  Weller  v.  Toke, 
9  East,  364.((;)]  [Pearson  also  contended  that  the  evidence  did  not  sup- 
port the  verdict.)  Our.  adv.  vtdt. 

Pattbson,  J.,  on  a  subsequent  day  of  the  term  (April  80th),  delivered 
the  judgment  of  the  Court. 

In  this  case  the  learned  Judge  left  it  to  the  jury,  whether  the  defend- 
ants acted  on  the  belief  that  they  had  authority  under  stat.  1  &  2  W.  4,  c 
32,  and  whether  they  had  reasonable  grounds  for  their  belief.    We  think 

(a)  Before  PArrsaoK,  Erlb,  and  CoLBBmaB,  Ji. 

{b)  See  1  A  2  W.  4,  0.  32,  s.  47. 

(e)  See  eases  ooUeoted  in  Stamp  v.  Sweetland,  8  Q.  B  18,  note  A  (B.  C.  L.  B.  toI.  55). 
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that  he  was  right  in  so  leaving  the  question,  an9er  the  circumstances  of 
this  case.  It  is  not  a  question  of  reasonable  or  probable  cause,  so  as  to 
be  within  the  decisions  that  the  Court  and  not  the  jury  was  to  decidci 
bat  a  simple  question  of  bona  fides  so  as  to  entitle  the  defendants  to 
notice  of  action. 

The  learned  Judge  is  satisfied  with  the  verdict ;  and  the  rule  must  be 
refused.  Rule  refused. 


ETNSHAM  Case.    April  23. 
Reported,  12  Q.  B.  898,  note  (a)  (E.  C.  L.  B.  vol.  64). 


The  QUEEN  v.  The  Inhabitants  of  ST.  PANCBAS.    April  25. 
Reported,  12  Q.  B.  298,  note  (E.  C.  L.  B.  vol.  64). 


♦The  QUEEN  v.  The  Justices  of  GLAMOBGANSHIBE.    r*c^i 

April  26.  t  ^^^ 

8UL  8  A  9  Vict  e.  126,  •.  62,  enftote  that,  where  a  panper  lanatio  is  removed  to  an  asylum,  Ae., 
sad  an  order  made  for  payment  of  the  expenses  of  his  maintenance  by  the  parish  in  which 
he  is  adjudged  to  be  settled,  the  parties  appealing  or  defending  an  appeal  against  snob  order 
shall  have  the  same  rights,  and  be  subject  to  the  same  obligations,  as  in  the  case  of  an  appeal 
against  a  warrant  of  removaL 

Hdd  that,  under  this  section,  it  is  neoessary,  sinee  stat  11  A  12  Vict  o.  81,  for  the  appellant 
to  give  notice  of  i4>peal  within  the  time  prescribed  by  sect  9  of  the  latter  statute. 

Pashlet,  in  the  last  term,  obtained  a  rule  nisi  for  a  mandamus  to 
the  justices  of  the  peace  for  Glamorganshire,  to  enter  continuances  and 
hear  the  appeal  of  the  overseers  of  the  hamlet  of  Pyle,  in  the  parish  of 
Ogle  and  Kenfig,  in  Glamorganshire,  against  an  order  of  two  of  the 
said  justices,  dated  6th  October  last,  adjudging  the  place  of  the  last  legal 
settlement  of  Edwin  Bichards,  a  pauper  lunatic,  to  be  in  Pyle,  and 
ordering  the  said  overseers  to  pay  to  the  overseers  of  the  parish  of  Cow- 
bridge,  in  the  said  county,  and  to  the  proprietor  of  a  certain  licensed 
house,  certain  sums  of  money  in  respect  of  the  past  and  future  lodging, 
maintenance,  medicine,  clothing,  and  care  of  the  said  E.  B.  during  his 
confinement  in  the  said  house.  From  the  aflSdavits  on  which  the  rule 
was  obtained  it  appeared  that,  on  7th  October,  1848,  the  overseers  of 
Pyle  were  served  with  an  order,  dated  6th  October,  1848,  under  the 
hands  and  seals  of  two  justices  of  Glamorganshire.  It  recited  a  pre- 
vious order  of  one  justice  of  the  same  county,  dated  80th  April,  1847, 
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made  according  to  stat.  8  &  9  Vict.  c.  126,  schedule  (E.)  No.  1.  This 
order  of  30th  April  was  addressed  to  Robert  Valentine  Leach,  the  pro- 
prietor of  a  licensed  house  for  the  reception  of  lunatics,  and  (reciting 
that,  after  perfofmance  of  the  proper  preliminaries,  the  justice  was 
^e^q-^  satisfied  that  one  Edwin  Richards  was  a  lunatic  and  a  proper 

^  person  *to  be  confined)  directed  Leach  to  receive  Richards  as  a 
patient  into  his  said  house.  Subjoined  to  the  order  was  a  statement  of 
the  relieving  oflScer  of  the  Bridgend  and  Gowbridge  Union,  in  the  said 
county,  within  which  the  parish  of  Gowbridge,  to  which  Richards  was 
chargeable  and  from  which  he  was  to  be  sent,  was  situate;  and  an 
apothecary's  certificate  was  also  annexed,  according  to  the  form  of  the 
said  schedule  No.  1.  The  order  of  6th  October,  1848,  further  recited 
that  Richards  was,  on  80th  April,  1847,  removed,  and  received  into  the 
said  licensed  house,  and  had  from  thence  been,  and  still  was,  there  con- 
fined, and  maintained  at  the  expense  of  Gowbridge,  in  pursuance  of  the 
order  of  80th  April,  1847,  at  the  time  of  which  order  there  was  not,  dot 
had  there  since  been,  any  lunatic  asylum  belonging  to  the  county :  and 
that,  at  the  time  of  making  the  last-mentioned  order,  the  settlement  of 
Richards  was  not  ascertained.  The  order  of  6th  October,  1848,  then 
stated  that  the  justices  signing  it  did  now  proceed  to  inquire  into  the 
settlement,  and,  upon  satisfactory  evidence,  &c.,  did  thereby  adjudge  the 
settlement  to  be  in  the  hamlet  of  Pyle,  within  the  said  Union.  The 
order  further  stated  that  it  was  proved  that  the  moneys  paid  by  Cow- 
bridge  to  R.  y.  Leach  for  the  lodging,  &c.,  of  Richards,  incurred  within 
twelve  calendar  months  previous  to  the  date  of  the  order  of  6th  October, 
1848,  amounted  to  802. 15s.  6(1.,  which  sum  the  justices  thereby  ordered 
the  overseers  of  Pyle  to  pay  to  the  overseers  of  Cowbtidge ;  and  thej 
further  ordered  the  overseers  of  Pyle  to  pay,  from  the  date  of  that  order, 
12«.  weekly,  which  appeared  to  the  justices  a  reasonable  charge  for  the 
future  lodging,  &c.,  of  Richards. 
*^R^1      ^^^  aflSdavits  further  stated  that  the  money  had  ^been  de- 

-^  manded  by  the  overseers  of  Gowbridge  from  the  overseers  of 
Pyle  on  20th  November,  1848.  That  the  Michaelmas  quarter  sessions 
for  Glamorganshire  were  holden  on  17th  October,  1848 ;  and  that  the 
next  practicable  session  for  appealing,  after  the  service  on  7th  October, 
1848,  was  therefore  the  session  holden  on  2d  January,  1849.  That 
application  was  made  by  counsel  at  the  January  sessions  to  enter  and 
respite  an  appeal  against  the  order  of  6th  October,  1848 ;  which  appli- 
cation was  opposed  by  counsel  on  behalf  of  Gowbridge,  on  the  ground 
that  there  had  been  time  to  serve  grounds  of  appeal  and  notice  of  trial 
for  those  sessions,  and  that  notice  of  appeal  had  not  been  given.  That 
the  chairman  considered  the  then  sessions  to  be  the  next  practicable 
sessions,  but  also  considered  that  there  had  been  time  to  give  notice  of 
trial  for  such  sessions :  and  the  Gourt,  on  that  ground,  refused  to  enter 
and  respite  the  appeal. 
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The  affidavits  in  answer  stated  the  formal  services  of  the  notice  of 
cliargeability,  and  particalars  of  settlement,  on  7th  October,  1848,  and 
a  personal  demand  of  the  money  on  the  same  day;  also  th.  personal 
demand  on  20th  November,  1848,  and  a  promise  made  on  that  day,  by 
the  overseers  of  Pyle,  to  pay  on  22d  November ;  and  several  further 
applications  to  them  by  letter.  Tliat,  on  19th  October,  1848,  und  again 
on  the  23d  of  the  same  month,  the  attorneys  for  Pyle  applied  to  the 
clerk  of  the  justices  for  copies  of  the  depositions  on  which  the  order 
adjudicating  the  settlement  was  made ;  which  depositions  were  sent  on 
the  25th  of  the  same  month :  that,  at  the  January  sessions,  1849,  the 
counsel  for  Pyle  admitted  that  no  notice  of  appeal  had  been  given,  but 
argued  that  it  was  a  case  for  the  discretion  of  the  *  Court :  and  r#cf  4 
the  chairman  said  that,  as  it  was  put  to  their  discretion,  they  ^ 
thought  notice  ought  to  have  been  given,  and  therefore  refused  the  appli- 
cation. 

Arehbold  now  showed  cause. — First,  sect.  9  of  stat.  11  &  12  Vict,  c* 
31,(a)  is  applicable  to  proceedings  under  the  acts  relating  to  pauper 
lunatics ;  and  therefore,  as  notice  of  appeal  had  not  been  given  within 
the  time  required  by  that  statute,  the  sessions  were  right  in  refusing  to 
hear  the  appeal.  It  will  be  said  that  the  statute,  in  terms,  relates  to 
the  removal  of  ordinary  paupers :  but  sect.  62  of  stat.  8  &  9  Yict.  c. 
126,  enacts  that  persons  bringing  or  defending  an  appeal  against  the 
order  for  payment  of  expenses  and  maintenance  of  a  pauper  lunatic 
who  has  been  removed  « shall  have  all  the  same  powers,  rights,  and 
privileges,  and  be  subject  to  the  same  obligations,  in  all  respects  as  in 
the  case  of  an  appeal  against  a  warrant  of  removal."  It  is  true  that 
stat.  11  &  12  Vict.  c.  31,  is  a  later  act  than  stat.  8  &  9  Vict.  c.  126 :  but 
the  meaning  of  the  prior  enactment  is  that  the  system  of  appeals  against 
removals,  as  it  did  or  might  exist  for  the  time  being,  should  always  be 
applicable  to  appeals  against  the  removal  of  pauper  lunatics.  The  lan- 
gaage  is  quite  unrestricted.  The  decisions  on  stat.  9  G.  4,  c.  40,  s.  54, 
may  perhaps  be  relied  on ;  such  as  Regina  v.  Justices  of  West  Riding, 
10  Q.  B.  763  (E.  C.  L.  R.  vol.  69).  {Pashley,  contrfl,  intimated  that 
he  should  not  insist  upon  these.) 

Next,  even  supposing  the  law  to  be  as  before  stat.  11  &  12  Viet.  e. 
31,  the  sessions  were  not  bound  to  Center  and  respite  the  appeal,  r«r /.^ 
but  had  a  discretion.  (On  this  point  he  referred  to  stat.  18  &;  ^ 
14  C.  2,  c.  12,  s.  2,  stat.  8  &  9  W.  8,  c.  30,  s.  6,  Rex  v.  The  Justices 
of  the  West  Riding  of  York,  4  M.  &  S.  827,  Rex  v.  The  Justices  of 
Monmouthshire,  3  Dowl.  P.  C.  306.) 

PasUey  and  Benson,  contrd.. — ^First,  it  may  be  that  the  formal  objec- 
tions which  now,  by  stat.  11  &  12  Vict.  c.  31,  cannot  be  raised  against 
ordinary  removals  of  paupers,  cannot  be  raised  against  orders  made  in 

(a)  -  To  amend  the  proeedare  in  reapeot  of  orden  for  (he  remoral  of  (he  poor/'  '*  and  appeala 
thereftom." 

VOL.  xin.— 48  2  F 
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the  case  of  lunatic  paupers :  but  the  removals  of  lunatic  puapers  were 
not  origioall J  subject  to  such  objections :  at  any  rate  it  could  not  be 
worth  while  to  raise  them,  since  an  order  of  removal  might  be  made  at 
any  time,  by  sect.  58  of  stat.  8  &  9  Vict.  c.  126,  and,  by  sect.  62,  an 
order  might  be  made  for  any  expenses  incurred  within  twelve  months  of 
the  making  of  the  order.  No  direct  appeal  against  the  order  of  remo?al 
is  given  by  that  statute ;  only  the  order  to  pay  the  expenses  may,  by 
sect.  62,  be  appealed  against  <<  in  like  manner  as  if  the  same  were  a 
warrant  of  removal."  The  adjudication  of  settlement  and  the  order  to 
pay  the  expenses  do  not,  under  that  statute,  even  together,  constitute 
an  order  of  removal :  if  the  lunatic  became  sane,  he  would  be  free  to  go 
where  he  pleased ;  and,  if  he  afterwards  became  chargeable  as  an  ordi- 
nary pauper,  there  must  be  the  ordinary  proceeding  to  remove  him. 
An  adjudication  under  sect.  58  would  be  evidence,  but  no  more.  Many 
difficulties  would  arise  from  incorporating  stat.  11  &  12  Vict.  c.  31,iridi 
Stat.  8  &  9  Vict.  c.  126.  There  is  no  <«  parish  to  which  the  removal  is 
by  such  order  directed  to  be  made;"  so  that  *sect.  8  of  stat.  11 
&  12  Vict.  c.  31,  which  alone  provides  for  sending  the  examina- 
tions, cannot  be  carried  out.  How  is  sect.  9,  as  to  notice  of  cbarg^ 
ability,  to  be  applied  ?  '  No  such  notice  wasVequired  at  all  under  stat 

8  &  9  Vict.  c.  126.  How  can  it  be  signed  by  the  majority  of  the  over- 
seers ?  What  is  the  meaning  of  <<  grounds  of  removal"  in  such  a  case? 
The  settlement  is  not  the  ground  of  the  removal  here :  the  lunatic 
pauper  is  removed  to  the  asylum  under  the  provisions  of  the  48th  and 
following  sections  of  stat.  8  &  9  Vict.  c.  126;  then  the  settlement  is 
inquired  into.  [CoLERiDOB,  J. — You  might  make  the  same  objection 
with  reference  to  many  of  the  provisions  respecting  removals  which  ex- 
isted at  the  time  of  the  passing  of  stat.  8  &  9  Vict.  c.  126,  as,  for  instance, 
access  to  the  pauper,  lender  stat.  4  &  5  W.  4,  c.  76,  s.  80,  to  examine 
him  touching  his  settlement.]     It  is  true  that  the  provision  in  stat  8  k 

9  Vict.  c.  126,  s.  62,  is  hard  to  apply,  upon  any  construction :  but  tbe 
difficulties  would  be  much  increased  by  attempting  to  apply  it  to  later 
enactments.  In  Regina  v.  Justices  of  West  Biding,  10  Q.  B.  773, 4 
(E.  C.  L.  B.  vol.  59),  the  Court  said:  « Whether  the  legislature  in  those 
three  statutes  passed  in  the  present  reign"  (1  &  2  Vict.  c.  14,  s.  2,  3  i 
4  Vict.  c.  64,  s.  5,  8  &  9  Vict.  c.  126,  s.  62),  "fully  adverted  to  the 
terms  of  the  79th  section  in  question"  (of  stat.  4  &  5  W.  4,  c.  76), 
<«  being  in  a  great  measure  inapplicable  to  orders  fbr  the  maintenance 
of  lunatic  paupers  or  not,  may  be  doubtful ;  the  language  used  in  them 
does  incorporate  the  section  so  far  as  it  is  applicable,  and  must  have  its 
legitimate  effect ;  but  we  are  not  therefore  obliged  to  incorporate  the 
*^R71  *^^^^^^°  ^^^^  ^  former  act,  the  language  of  which  does  not  compel 

-'  us  to  do  so."  In  Begina  v.  Justices  of  Middlesex,  5  D.  &  L.  9« 
WiOHTMAN,  J.,  expressed  a  doubt  whether,  in  the  case  of  a  lunatic 
pauper,  it  was  necessary,  under  stat.  8  &;  9  Vict.  c.  126,  s.  62,  tc  send 
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notice  of  chargeabilitj,  as  directed  by  stat.  4  &  5  W.  4,  c.  76,  s.  79,  the 
reason  of  the  latter  enactment  failing  in  Buch  case :  and  this  does  seem 
nugatory.  [Patteson,  J. — ^Before  stat.  11  &  12  Vict.  c.  31,  the  parish 
to  be  charged  by  the  adjudication  had  a  right  to  see  the  examinations ; 
now  sect.  1  pots  an  end  to  the  previous  enactments  on  that  head.  If, 
therefore,  the  new  provisions  under  stat.  11  &  12  Vict.  c.  81,  are  inap- 
plicable to  appeals  under  stat.  8  &  9  Vict.  c.  126,  it  does  not  appear 
how  the  parish  is  now  to  get  at  the  examinations  at  all.]  Although 
sect  1  of  stat.  11  &  12  Vict.  c.  31,  repeals,  to  that  extent,  sect.  79  of 
Btat.  5  &  6  W.  4,  c.  76,  it  does  not  repeal  sect.  62  of  stat.  8  &  9  Vict. 
c.  126,  which  incorporates  the  then  existing  enactments  of  stat.  4  &  5  W. 
4,  c.  76 :  those  enactments  are  therefore  still  binding,  though  the  clause 
which  originally  enacted  them  be  repealed.  It  is  as  if  the  clause  of  one 
act  had  been  inserted  bodily  in  the  other  act.  [Patteson,  J. — There 
was  such  a  case  here,  I  think.]  Begina  v.  Stock,  8  A.  &;  E.  405  (£.  C. 
L.  R.  vol.  85),  Regina  v.  Arkwright,  12  Q.  B.  960  (E.  C.  L.  R.  vol.  64), 
Begina  v.  Merionethshire,  6  Q.  B.  348  (E.  C.  L.  R.  vol.  51),  Regina  v. 
Brecon,  15  Q.  B.  813  (E.  C.  L.  R.  vol.  69),  seem  to  be  applicable. 
The  preamble  of  stat.  11  &  12  Vict.  c.  81,  s.  1,  shows  that  the  act  is 
directed  merely  to  the  case  of  removal  of  paupers  to  their  parishes.  It 
ifl  clear,  therefore,  that  the  <<  orders  of  removal"  spoken  of  in  sect  9 
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are  orders  for  such  *removal.  And  this  view  is  confirmed  by  the 
language  of  sect.  10.  Stat.  3  &  4  Vict.  c.  54,  ss.  4,  5,  provides 
for  trying  appeals  against  the  adjudication  of  the  settlement  of  insane 
paupers  « in  the  same  manner  as  appeals  against  orders  of  removal  are 
now  heard  and  determined :"  yet  it  does  not  impose  the  sending  of  the 
examinations,  though  under  the  hiter  statute,  8  &  9  Vict.  c.  126,  exami- 
nations must  be  sent ;  Regina  v.  Justices  of  Middlesex,  5  D.  &;  L.  9 ; 
which  case  also  decides  that  the  appeal  under  the  act  last  mentioned 
puts  the  settlement  in  issue ;  and  this  was  also  held  by  Erlb,  J.,  in 
Ex  parte  Monkleigh,  5  D.  &  L.  404.  Yet  it  is  by  no  means  clear  that 
the  examinations  taken  on  the  adjudication  of  a  settlement  must  be  sent ; 
though  the  two  cases  last  mentioned  show  that  the  examinations  on  an 
order  of  maintenance  must.  [Patteson,  J. — I  think  it  must  have  been 
intended  that  both  should  be  sent,  inasmuch  as  the  appeal  against  the 
order  of  maintenance  is,  in  effect,  an  appeal  against  the  adjudication  of 
settlement.]  That  may  be  a  correct  view ;  the  point  will  probably  not 
arise,  as  the  adjudication  of  settlement  and  the  order  of  maintenance  may 
be  made  by  a  single  instrument.  [Erle,  J. — Stat.  9  Ann.  c.  20,  s.  2, 
enacts  that,  upon  a  return  to  a  mandamus,  such  proceedings  shall  be 
had  as  might  have  been  had  in  an  action  on  the  case  for  a  false  return : 
would  not  any  regulations  respecting  the  action  on  the  case,  though 
subsequent  to  that  act,  be  nevertheless  applicable  to  such  pleadings 
on  mandamus  ?]  That  point  does  not  appear  to  have  been  directly 
decided. 
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*^fiQl  N®x^>  if  ^^^  notice  was  in  time,  the  Sessions  were  *boiind  tc 
-'  enter  the  appeal.  (On  this  point  they  referred  to  Regina  v.  jos- 
tices  of  London,  9  Q.  B.  41  (E.  G.  L.  B.  vol.  58),  and  Regina  v.  Justices 
of  Surrey,  3  Dowl.  &  L.  342.)  Our.  adv.  vuU. 

Patteson,  J.,  in  this  term  (May  5th),  delivered  the  judgment  of  the 
Court. 

In  this  case  the  question  is,  whether  stat.  11  &  12  Vict.  c.  31,  applies 
to  appeals  against  orders  for  the  maintenance  of  pauper  lunatics :  and 
it  arises  upon  these  facts. 

The  rules  of  procedure  upon  appeals  against  orders  of  removal  had 
been  established  by  many  statutes  and  decisions  between  stat.  13  &  14 
Car.  2,  c.  12,  and  stat.  8  &  9  Vict.  c.  126,  and  formed  a  well  known 
body  of  law  for  adjudicating  on  the  settlement  of  paupers,  and  some  minor 
matters  connected  therewith.  By  stat.  8  &  9  Vict.  c.  126,  provisions 
were  made  for  adjudicating  on  the  settlement  of  pauper  lunatics,  and 
ordering  maintenance ;  and  an  appeal  was  created ;  and,  inasmuch  as 
the  settlement  and  some  minor  matters  connected  therewith  would  be 
for  adjudication,  the  procedure  on  appeals  against  orders  of  remoTal 
was  adopted,  and  the  appellant  was  to  appeal  against  an  order  for  main- 
tenance, in  the  same  manner  as  if  the  same  were  a  warrant  of  removal. 
It  was  not  the  adoption  of  one  statute,  or  of  one  rule  of  practice,  bni 
a  whole  form  of  procedure,  consisting  of  various  stages  from  the  origin 
of  a  suit  to  the  execution  of  the  judgment  therein. 

It  was  obvious  that  the  proceedings  on  the  two  classes  of  appeals 
*^7ni  ^^^'^  ^^^  ^^  exactly  identical;  but  *the  purposes  of  both  classes 
-*  were  so  analogous  that  no  difficulty  was  foreseen  in  applying  the 
law  according  to  that  analogy.  Afterwards  it  was  considered  by  the 
legislature  that  several  defects  existed  in  this  procedure,  as  well  in  re- 
spect of  examinations  as  otherwise ;  and  the  statute  *in  question  was 
passed  for  the  amendment  thereof.  And,  as  the  provisions  relate  in 
terms  only  to  the  procedure  on  appeals  against  orders  of  removal,  it 
has  been  contended  that  they  do  not  extend  to  appeals  against  orders 
of  maintenance  in  the  case  of  lunatics.  But  we  have  come  to  a  con- 
trary conclusion. 

The  legislature,  when  enacting  stat.  11  &  12  Vict.  c.  31,  must  be 
taken  to  have  been^  aware  that  appeals  against  orders  for  maintenance 
were  required  by  law  to  be  conducted  in  the  same  manner  as  appeals 
against  orders  of  removal.  Then,  that  law  remaining  unaltered,  and 
the  procedure  upon  appeals  against  orders  of  removal  being  amended, 
it  seems  to  follow  that  proceedings  upon  appeals  against  orders  of  main- 
tenance should  be  conducted  in  the  amended  manner.  Whether  the 
words  in  stat.  8  &  9  Vict.  c.  126,  which  we  have  cited,  and  on  which  the 
argument  turns,  be  restrained  to  the  law  as  it  existed  when  the  statate 
passed,  or  be  held  to  adapt  themselves  to  such  changes  as  may  from 
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time  to  time  be  made,  it  is  admitted  that  in  neither  case  can  they  be 
carried  out  in  literal  fulness.  No  one  contends  that  the  procedure  on 
appeals  against  orders  of  removal,  as  it  existed  when  the  statute  passed, 
,  could  be  carried  out  in  every  particular  in  regard  to  orders  for  the  main- 
tenance of  lunatics.  This  consideration  seems  to  open  the  door  for  a 
more  liberal  construction,  and  to  the  considering  the  enactment  merely 
as  a  provision  that  the  procedure  should  always  adapt  itself  to 


*tliat  which  prevails  in  regard  to  appeals  against  orders  of  re- 
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moTal,  as  that  may  be  from  time  to  time  modified.  Convenience  cer- 
tainly points  to  this.  To  whatever  extent  the  imperfections  which  may 
be  removed  as  to  the  one  were  felt  in  the  other,  they  will  be  removed ; 
and,  in  two  matters  certainly  very  cognate  to  each  other,  uniformity  of 
practice  will  prevail.  We  are  furnished,  too,  with  a  very  applicable 
analogy,  suggested  from  the  Bench  in  the  argument,  in  the  ordinary  case 
of  a  common  law  action  given  by  statute  to  a  party  grieved :  whatever 
changes  subsequent  statutes  may  create  in  the  mode  of  proceeding  in 
that  form  of  action,  no  one  can  doubt  but  that  they  must  be  followed, 
whenever  a  party  shall  subsequently  use  the  form  in  the  exercise  of  his 
statutory  remedy. 

The  decisions  in  Regina  r.  Brecon,  15  Q.  B.  818  (E.  C.  L.  R.  vol. 
69),  and  Regina  v.  Merionethshire,  6  Q.  B.  343  (E.  C.  L.  R.  vol.  51), 
stand  upon  the  construction  of  the  statutes  there  in  question,  and  have 
no  analogy  to  the  present  question. 

This  rule  must,  therefore,  be  discharged  with  costs. 

Rule  discharged  with  costs. (a) 

(o)  Aftenrardfl,  in  the  lame  day,  the  Court  (PAmaoir,  Wiohtm an,  mad  Erlb,  Ji.)  uked 
Artkboid  whether  he  had  appeared  for  the  Jasticea  or  for  the  respondent  parish ;  and,  upon  his 
uswering  that  he  did  not  know  on  behalf  of  which  he  was  instmcted,  the  Court  said  that,  as 
betveen  party  and  party,  the  ease  was  a  fkir  one  to  be  discussed,  and  no  costs  should  be  given; 
bnt  tha^  if  the  joatioef  had  appeared,  they  ought  to  hare  ooets. 


*HUNTLEY,  Clerk,  v.  RUSSELL  and  Another,  Executors  of  p^.-^ 
the  will  of  GRANT,  Clerk,  deceased]  ^ 

The  executors  of  a  rector  are  not  liable  to  an  action  on  the  case  in  the  nature  of  waste,  for 
pdlHog  down  a  building  on  the  rectory,  and  substituting  another  in  a  different  part,  unless 
tile  value  of  the  estate  be  thereby  impaired,  the  burthens  upon  it  increased,  or  the  evidence  of 
title  impaired.  Not^  therefore,  if  the  rector  suffers  a  farm  building  ac^oining  the  rectory 
boose  to  go  to  decay,  and  in  the  mean  time  erects  a  better  building  for  the  same  purpose, 
&  mile  from  the  house,  but  in  a  situation  more  convenient  for  the  farming  business,  as  carried 
OD  at  and  from  the  time  of  the  substitution :  Although  no  faculty  or  license  be  obtained  for 
the  alteration. 

A  cottage  or  farm  building  placed  upon  the  soil  of  a  rectory  or  vicarage  but  not  fixed  into  the 
ground,  and  intended  at  the  time  of  the  erection  to  be  removable  at  will,  may  be  removed 
without  incurring  liability  for  waste  or  dilapidation,  although  posts  on  which  it  stands  have, 
by  the  weight  of  the  building,  become  imbedded  in  the  ground  to  the  depth  of  a  foot 

A  graTel  pit  on  the  soil  of  a  rectory  was  opened  and  kept  open  by  orders  of  magistrates  under 
stats.  13  a.  3,  c  78,  s.  29,  and  5  A  6  W.  4,  o.  50,  s.  H  for  the  repair  of  the  highways  :  the  soU 
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wu  not  sloped  down  or  fiHed  up  according  to  sect  81  of  the  former  or  sect  55  V  the  letter 
act;  nor  wee  any  step  taken  during  the  incumbenoj  to  enforce  thie  duty  upon  the  eureyon: 
and  the  excavation  was  increased  from  one  rood  to  four  acres  in  width.  While  the  pit  ma  so 
kept  open,  some  gravel  was  also  dug  from  it  by  the  reotor^e  lesMe  of  the  soil,  and  sold  to 
private  persons,  without  sloping  or  0Uing  up  the  cavities. 

Held,  in  an  action  against  the  executors  of  the  rector  for  dilapidations,  that  the  making,  or  con- 
tinuance of  the  excavations  for  repair  of  the  highways  was  not  charge^e  upon  the  rector 
or  his  representatives  as  an  act  of  waste. 

That  the  defendants  might  allege  the  compulsory  act  of  the  magistrates  and  surveyors  under  a 
general  plea  that  no  waste  was  committed  by  the  testator,  or  in  his  time  with  his  permiiaoiL 
And 

That  the  omission  to  slope  or  fill  up  the  excavations,  or  to  enforce  this  duty  on  the  sorveyon, 
did  not  operate  retrospectively  so  as  to  make  the  digging  of  the  soil  an  act  of  waste  done  or 
suffered  by  the  rector,  and  to  support  issues  on  the  plaintiff's  part  aiBrming  that  the  rector 
wasted  the  soil,  and  permitted  it  to  be  wasted,  by  exoavating,  Ac,  without  filling  up,  Ae. 

Qumrt,  whether  the  executors  could  be  charged  in  any  form  for  the  rector's  omission  to  slope  or 
fill  up  the  excavations,  or  oblige  the  surveyors  to  do  so.    But, 

Held,  that  the  digging  up  and  sale  to  private  persons  of  gravel  from  the  pits  opened  imder 
order  of  the  magistrates,  and  improperly  kept  open  by  the  surveyors  ae  above  stated,  was. 
as  far  as  it  went,  equivalent  to  an  original  opening  by  the  rector;  and  was  a  waste  for  wlui-b 
the  executors  were  liable  in  an  action  on  the  case  for  dilapidations. 

Case.  The  first  count  of  the  declaration  recited  the  cnstom  of  Eng- 
land as  to  reparations  of  chancels,  and  of  the  houses,  buildings,  and 
tenements  of  rectories,  and  the  liability  of  executors  on  default  by  the 
rector ;  and  recited  further  that  Johnson  Grant,  the  testator,  was  rector 
of  the  rectory  and  the  parish  church  of  St.  Mary  Binbrook,  Lincolnshire, 
♦^7^1  ^^^'  ^  ^^^^  ^rector,  was  seised  as  of  fee,  in  right  of  his  said 
-'  church,  of  the  chancel,  and  of  a  rectory  house,  barns,  stables, 
and  other  buildings,  lands,  hereditaments,  and  premises  belonging  to 
the  said  rectory :  and  that  he,  being  so  seised,  died.  That  plaintiff 
afterwards,  viz.,  on  5th  April,  1845,  was  presented,  admitted,  instituted, 
and  inducted  into  the  said  rectory,  &c.,  and  thereby  became  and  was, 
and  still  is,  rector,  &c.,  and  the  next  successor  of  the  testator.  The 
count  then  averred  that,  at  the  time  of  testator's  death,  the  said  chan- 
cel and  the  said  rectory  house,  barns,  stables,  and  buildings,  &c.,  were, 
and  still  are,  out  of  repair  and  dilapidated,  ruinous,  &c.,  and  were  so 
left  by  testator  at  the  time  of  his  death.  And  that  testator,  in  his  life- 
time and  while  he  was  rector,  pulled  down,  damaged,  destroyed,  and 
removed  divers  of  tl^e  said  buildings  belonging  to  the  said  rectorj, 
standing  and  beidg  on  the  said  land,  and  wholly  neglected  and  omitted 
to  sustain,  repair,  or  rebuild  the  same  or  any  part  thereof,  and  the  same 
were  not  nor  was  any  part  thereof  sustained,  repaired,  or  rebuilt  bv 
testator  in  his  lifetime,  nor  has  the  same  or  any  part  thereof  been  sas- 
tained,  &c.,  by  defendants  since  testator's  death.  That  the  money  suffi- 
cient for  the  necessary  repair,  &c.,  and  rebuilding,  &c.,  will  amount  to 
a  large  sum,  to  wit,  &c.  Of  all  which  premises  defendants,  executors, 
&c.,  after  plaintiff  was  presented,  &c.,  to  wit,  on,  &c.,  had  -notice,  and 
were  then  requested  to  pay  the  said  sum,  but  did  not,  although  thej  bad 
BufiScient  of  the  goods,  &c.,  of  testator  in  their  hands  to  bo  adminis- 
tered. 

The  2d  count  charged  (after  recitals  as  before)  that,  at  the  time  of 
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testator's  death,  divers,  to  wit,  four  acres  of  the  lands  of  and  belonging 
to  the  said  rectory  were  wasted,  spoiled,  deteriorated,  rendered  useless, 
and  ^destroyed,  by  means  of  waste  and  spoil  committed  therein  r^f-'jA 
bj  the  testator  as  such  rector,  whilst  he  was  such  rector,  to  wit,  ^ 
OD,  &e.,  and  on  divers  other  days,  &c.,  in  and  by  his  wrongfully  and 
contrary  to  the  said  custom  digging,  excavating,  and  making  therein,  on 
the  several  days,  &;c.,  divers  large  holes,  pits,  and  excavations,  to  wit, 
one  hundred  holes,  &;c.,  respectively  of  great  width,  &c.  (stating  dimen- 
sions), and  continuing  the  'said  holes,  pits,  &c.,  continually  until  and  at 
the  time  of  his  death,  and  digging,  excavating,  and  getting  on  those  days 
from  and  out  of  the  said  holes,  pits,  &c.,  divers  large  quantities  of  stone, 
chalk,  gravel,  earth,  and  soil  of  and  belonging  to  the  said  lands,  and 
carrying  the  same  away  and  selling  and  disposing  thereof  to  his  own 
use  for  other  and  different  purposes  than  for  erecting,  repairing,  amend- 
ing, or  improving  the  church,  chancel,  messuages,  buildings,  fences,  or 
lands  of  and  belonging  to  the  said  rectory,  or  any  of  them  or  any  part 
or  parcel  of  the  said  rectory,  and  that  without  in  any  manner  filling  up, 
sloping  down,  or  levelling,  or  causing  to  be  filled  up,  sloped  down,  or 
evelled,  the  said  holes,  pits,  &c.,  or  any  of  them  or  any  part  thereof, 
^nd  without  in  any  manner  restoring  or  causing  to  be  restored  the  said 
four  acres  of  land  so  spoiled  and  wasted  in  manner  aforesaid  or  any  part 
thereof,  or  in  any  manner  rendering  the  same  or  any  part  thereof  fit  for 
cultivation  or  use.     There  was  a  second  averment  that  four  other  acres 
of  and  belonging  to  the  rectory  had  been  wasted,  Ac,  by  means  of  wuste, 
&c.,  committed  therein,  while  testator  was  rector,  by  divers  persons  by 
his  sufferance  and  permission  whilst  he  was  rector,  to  wit,  on  the  several 
days,  &c.,  in  and  by  wrongfully  and  contrary  to  the  custom  digging  holes, 
pits,  &c.,  and  continuing  the  same,  &c.,  and  digging,  &c.,  *gravel,  r^frn- 
&c.,  therefrom,  and  selling  and  disposing,  &c.,  for  other  purposes,  *- 
kc.y  and  that  without  filling  up  or  sloping  down,  &c.  (as  in  the  first  aver- 
ment of  waste  in  this  count).     There  was  a  third  averment  of  waste  by 
the  testator  4n  continuing  holes  and  excavations  which  had  wrongfully, 
&c.,  been  made'by  himself  and  other  persons,  without  filling  up  or  sloping 
down,  &o.,  the  same,  or  restoring  the  land  or  rendering  it  fit  for  cultiva- 
tion.    Allegation,  as  in  the  first  count,  of  the  sum  necessary  to  restore, 
&c.,  notice  and  request  to  defendants,  and  default  by  them. 

The  3d  count  recited  the  custom  of  England  that  vicars  should  sustain, 
repair,  and  rebuild  when  necessary  the  houses,  buildings,  and  tenements 
of  their  vicarages,  and  leave  the  same  so  sustained,  &c.,  to  their  succes- 
sors, and  the  liability  of  their  executors  on  their  default ;  and  it  recited 
further  that  the  testator  was  vicar  of  the  parish  of  St.  Gabriel's  Binbrook 
in  the  county  aforesaid,  and,  as  such  vicar,  was  seised,  in  right  of  the 
said  vicarage,  of  a  messuage  called  the  vicarage  house,  and  of  certain 
outhouses  and  gardens,  cottages  and  buildings,  lands  and  tenements,  all 
belonging  to  the  said  vicarage :  that  he  died,  and  plaintiff  afterwards, 
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viz.  on  7th  May,  1845,  was  admitted,  collated,  and  inducted  into  the 
vicarage  and  became  the  next  succedsor.  The  count  then  averred  that, 
at  the  time  of  testator's  death,  the  said  vicarage  house  and  the  said  oat- 
houses,  and  the  fences,  &c.,  were  and  still  are  out  of  repair  and  greatly 
dilapidated,  &c.,  for  want  of  repair,  and  were  so  left  bj  testator  at  the 
time  of  his  death :  and  that  testator,  while  vicar,  pulled  down,  damaged, 
destroyed,  and  removed  divers  of  the  said  buildings  belonging  to  the  said 
vicarage,  standing  and  being  on  the  last-mentioned  land,  and  wholly 
'*'\7f{l  ^^S^^^^^^  and  omitted  to  '^'sustain,  repair,  and  rebuild  the  same  or 
-'  any  part  thereof;  and  the  same  were  not,  nor  was  any  part  there- 
of, sustained,  repaired,  or  rdbuilt  by  testator  in  his  lifetime  or  by  defend- 
ants since.  Averments,  as  before,  as  to  the  sum  necessary  for  repair, 
&c.,  notice  to  defendants,  and  default  by  them. 

To  plaintiff's  damage  of  15002. 

Pleas.  1.  As  to  the  2d  count,  so  far  as  it  relates  to  the  fonr  acres  in 
the  declaration  first  mentioned :  That  the  said  lands  were  not,  nor  was 
any  of  them,  or  any  part  thereof,  wasted,  spoiled,  deteriorated,  rendered 
useless,  or  destroyed,  by  means  of  waste  and  spoil  committed  therein  by 
the  said  testator  whilst  he  was  such  rector,  in  manner  and  form,  &c. 
Conclusion  to  the  country.  2.  As  to  so  much  of  the  2d  count  as  relates 
to  the  four  acres  in  the  declaration  secondly  mentioned :  That,  at  the 
time  of  testator's  death,  the  said  four  acres  of  the  lands  in  the  declaration 
secondly  mentioned  were  not,  nor  was  any  of  them  or  any  part  thereof, 
wasted,  spoiled,  deteriorated,  rendered  useless,  or  destroyed,  by  means  of 
waste  and  spoil  committed  therein  whilst  testator  was  such  rector,  in 
manner  and  form,  &c.  Conclusion  to  the  country.  8.  As  to  so  much 
of  the  2d  count  as  relates  to  the  four  acres  in  the  declaration  last  men- 
tioned, a  traverse  in  the  same  words  as  that  in  the  2d  plea.  Conclusion 
to  the  country.     Issues  were  joined  on  these  pleas. 

4.  As  to  the  residue  of  the  declaration  the  defendant  brought  200L 
into  Court,  averring  that  plaintiff  had  not  sustained  damages  to  any 
greater  amount.     Verification. 

Replication,  Damages  ultra.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Lincolnshire  Spring  assizes, 
^----.  1847,  the  facts  relevant  to  the  first  and  *third  counts  appeared 
-'  as  in  the  following  statement,  which  is  taken  from  the  judgment 
of  the  Court  on  the  after-mentioned  motion. 

"  The  premises  belonging  to  the  rectory  consisted  of  a  house,  a  stable, 
barn,  cowhouse,  and  cartshed,  and  four  acres  of  land  adjoining,  and  of 
one  hundred  acres  of  land  about  a  mile  and  a  half  distant  from  the 
house,  on  which  there  was  a  barn  and  a  lean-to,  the  latter  being  oat  of 
repair. 

''  On  the  vicarage  premises  there  was  a  cottage  and  barn  out  of  repair. 
The  lean-to,  the  cottage,  and  the  barn  on  the  vicarage  premises,  were 
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erected  so  as  to  be  capable  of  being  removed ;  not  fixed  to  the  freehold, 
bat  resting  on  the  ground  or  rock,  or  on  baj  8tones.(a) 

<'Tiie  barn  on  the  hundred  acres  was  built  by  the  late  incumbent(() 
at  an  expense  of  200/.,  and  much  larger  and  more  convenient  for  the 
land  than  the  old  barn  near  the  rectory.  That  old  barn,  and  the  stable, 
cowhoase,  and  cartshed  had  fallen  down,  and  the  late  incumbent,  partly 
with  the  old  materials,  had  built  a  stable  as  good  as  the  old  one,  but  no 
barn,  cowhouse,  or  cartshed ;  and  he  had  in  the  latter  part  of  his  life 
eoD?erted  the  stable  into  a  washhouse. 

*<<The  chancel  of  the  church  was  out  of  repair ;  and  as  to  the  r^^fjo 
fences  there  was  contradictory  evidence.  ^ 

*<The  plaintiiF's  surveyor  estimated  the  whole  dilapidations  at  2242., 
which  mcluded  40/.  required  to  replace  all  the  old  buildings  adjoining 
the  house ;  also  5/.  and  upwards  in  respect  of  the  lean-to,  cottage,  and 
barn,  which  were  said  to  be  capable  of  being  removed. 

**The  learned  Judge  told  the  jury  that  as  the  old  barn  fell  down,  the 
incumbent  was  not  bound  to  erect  another  on  precisely  the  same  spot ; 
and  that,  if  they  were  satisfied  that  the  barn  which  he  did  erect  on  the 
hundred  acres  was  more  convenient  for  the  farm,((?)  they  ought  not  to 
allow  the  iOL  charged  for  replacing  the  old  buildings :  but  that,  as  a 
5t»ble  was  requisite  adjoining  the  house,  they  ought  to  allow  such  sum 
as  was  necessary  to  turn  the  washhouse  back  into  a  stable,  which  was 
proved  to  be  202.     The  efiect  of  this  direction  was  to  reduce  the  dilapi- 
dations to  2042.     He  further  told  them  that,  if  they  were  satisfied  that 
the  lean-to  and  the  cottage  and  barn  on  the  vicarage  premises  were  not 
fixed  to  the  freehold,  they  ought  to  disallow  the  52.  charged  in  respect 
to  them ;  which  would  reduce  the  dilapidations  below  the  2002.  paid  into 
Court,  even  if  they  believed  the  evidence  of  the  plaintiff  as  to  the  fences. 
<<  The  jury  found  that  the  2002.  quite  covered  all  the  dilapidations." 
The  facts  applicable  to  the  issues  on  the  second  count  were  these.     A 
gravel  pit  had  been  opened  many  ♦years  back  on  the  rectory  r^c^q 
land.    The  case  as  to  this  was  stated,  in  the  judgment  already  '- 
referred  to,  as  follows.    ^*The  evidence  shows  that  the  gravel  pit  existed 
before  the  incumbency  of  the  late  Mr.  Grant,  the  defendant's  testator ; 
but  it  was  much  smaller  than  at  the  time  of  his  death,  being  only  about 
a  rood  in  extent  at  the  former  time  and  four  acres  at  the  latter.     Some 

(a)  They  appeared  to  be  of  the  kind  known  in  that  part  of  the  oountry  as  **  tenant-right" 
buildings,  which  the  tenant  was  considered  to  have  a  right  to  remove  when  erected  by  him. 
One  of  these  buildings  stood  partly  upon  posts,  which  had  sunk  not  quite  a  foot  into  the  ground ; 
and  it  was  therefore  contended  that  the  building  had  become  affixed  to  the  rectory.  Parke,  B., 
laid  that,  if  the  intention  of  the  party  erecting  these  posts  was  merely  to  prop  up  the  building, 
and  not  to  let  them  into  the  ground  (as  to  which  there  was  some  evidence,  and  which  question 
be  left  to  the  Jury),  the  sinking  described  would  not,  in  his  opinion,  make  the  building  a  fixture. 

(6)  In  1828.  The  farm  buildings  at  the  rectory  were  aUowed  to  remain  for  some  years  after- 
wards, and  feU  by  natural  decay. 

(c)  It  appeared  that,  at  the  time  when  the  new  bam  was  erected,  the  farm  business  was 
carried  on  at  a  greater  distance  from  the  rectory-house  than  it  formerly  had  been. 
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doubt  appeared  on  the  evidence,  whether  it  was  opened  originally  by  the 
surveyors  of  highway8,(a)  or  by  the  then  incumbent ;  but  the  jury  found 
that  it  was  by  the  former."  Some  endeavours  had  been  made  doring 
Mr.  Grant's  incumbency  to. have  the  pit  stopped:  but  the  magistrates, 
by  continued  orders,  kept  it  open  for  the  service  of  the  highways;  and 
it  then  became  a  general  sale  pit,  gravel  being  obtained  from  it  for  the 
highways  both  of  Binbrook  and  of  other  parishes.  A  small  portion  was 
also  sold  by  a  lessee  of  the  testator  during  the  incumbency  for  the  use 
of  gardens.  The  ground  excavated  for  these  purposes  had  never  been 
filled  up  or  sloped  down.(()  The  learned  Judge  observed,  in  the  course 
of  the  cause,  that  the  rector  might  have  been  wrong  in  not  requiring 
such  a  compensation  from  the  surveyors  as  would  enable  him  to  restore 
the  land  to  a  proper  state,  or  in  not  compelling  them,  by  enforcement 
of  penalties,  to  do  it  themselves;  but  that  it  was  questionable  whether 
such  a  default  in  the  rector  could  be  charged  as  waste.  And,  in  summing 
np  the  case,  he  observed :  <«  If  the  surveyors  of  the  highways  got  the 
gravel  by  the  magistrates'  orders,  as  to  some  extent  they  did,  and  if  the 
surveyors  of  adjoining  *districts  had  the  sanction  of  the  msgia- 
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trates  for  their  getting  the  gravel,  I  cannot  think  it  is  waste  in 


the  rector  :  it  is  a  proceeding  in  invitum :  the  act  of  parliament  obliges 
him  to  let  the  surveyor  take  from  the  soil  the  material  for  the  highways; 
and,  if  the  surveyor  had  it  in.  that  way,  it  could  not  be  waste,  and  he 
would  incur  no  liability:  it  must  have  been  on  some  other  ground; 
that,  if  he  receive  a  compensation  from  the  surveyor  of  the  highways  for 
taking  the  gravel,  that  compensation  must  be  supposed  to  include  in  it 
the  expense  of  restoring  the  soil,  and  then  he  is  bound  to  restore  it :  it 
must  be  on  some  ground  of  liability  of  that  sort,  and  not  that  he  had 
committed  waste. "(c)  His  Lordship  then  left  it  to  the  jury  to  say 
whether  or  not  the  pit  had  been  originally  opened  by  the  surveyors  for 
the  use  of  the  highways ;  and,  upon  their  finding  in  the  affirmative,  as 
above  stated,  he  directed  a  verdict  for  the  defendants  on  the  issues  upon 
the  second  count,  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
on  these  issues  for  1202.,  the  estimated  expense  of  sloping  down  the  whole 
of  the  ground  excavated  during  the  incumbency,  or  52.,  the  estimated 
expense  of  sloping  down  so  much  only  as  had  been  excavated  for  private 
purposes,  and  not  for  the  highways.  The  jury  agreeing  in  these  estimates, 
a  verdict  was  found  for  the  defendants  on  all  the  issues,  with  leave  to 
move  as  above  stated  on  the  issues  upon  the  second  count. 

Whitehursty  in  the  ensuing  term,  obtained  a  rule  to  show  cause  why  a 
new  trial  should  not  be  had  on  the  ground  of  misdirection,  or  a  verdict 
entered  for  the  plaintiff  according  to  the  leave  reserved.     The  grounds 

(a)  See  fitaU.  13  O.  3,  c.  78,  s.  20,  5  A  6  W.  4,  o.  50,  8.  54. 
(6)  See  stats.  13  O.  3,  o.  78,  s.  31,  5  A  S  W.  4,  c.  59,  8.  55. 
(e)  From  a  fihort-hand  note  of  the  triaL 
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^of  motion  will  appear  eufficienUy  by  the  argument  on  showing  r^cco-i 
cause.    In  Trinity  term,  1848,(a)  ^ 

Humfrey  and  Peacock  showed  cause. — ^First:  The  second  count  is 
grounded  on  a  charge  of  waste ;  but  an  action  at  law  for  waste  is  not 
maintainable  by  the  successor  of  an  incumbent  against  his  executors ; 
Com.  Dig.  Wast  (C  8),  (C  5),  Mr.  Hovenden's  note  (15)  to  2  Bla.  Com. 
281  (Bd.  1829),  22  Vin.  Abr.  468,  tit.  WagU  (0),  pi.  5,  6,  7.  The 
remedy  would  be  by  prohibition  or  injunction  against  the  rector  himself 
during  his  life ;  Knight  v.  Mosely,  Ambl.  176.  But,  further,  the  grarel 
pit  having  been  opened  before  the  testator's  incumbency,  his  working, 
or  permitting  it  to  be  worked,  was  not  waste.  Lord  Harbwicre  said, 
in  Knight  v.  Mosely,  that  a  parson,  though  he  <«  cann6t  commit  waste, 
nor  open  mines,"  ^«may  work  those  already  opened."  In  the  Countess 
of  Rutland's  case,  1  Lev.  107,  cited  in  22  Vin.  Abr.  484,  tit.  Waste  (A), 
pi.  5,  and  8  Bac.  Abr.  891,  tit.  Waste  (D),  7th  ed.,  it  is  even  said  that 
the  parson  is  not  liable  for  waste  if  he  opens  mines  in  his  glebe.  Mines 
already  open  may  be  worked  by  a  tenant  for  life ;  8  Bac.  Abr.  885,  tit. 
Waste  (C)  8 ;  Co.  Litt.  68  b.(6)  Then,  the  excavations  being  legiti- 
mately made,  whether  for  the  rector's  own  purposes,  or  under  compul- 
sion of  a  magistrate's  order,  there  was  no  law  compelling  the  rector, 
more  than  his  successor,  to  fill  up  or  slope  off  the  pit.  It  will,  however, 
be  contended  that,  if  the  '''acts  described  as  waste  were  justifia-  r^c^ron 
ble,  the  matter  should  have  been  specially  pleaded ;  and  reference  '- 
will  be  made  to  Simmons  v.  Norton,  7  Bing.  640  (E.  C.  L.  R.  vol.  20), 
(cited  in  note  (6)  to  Greene  v.  Cole,  2  Wms.  Saund.  238,  6th  ed.).  But 
in  Simmons  v.  Norton  the  action  was,  in  form,  waste,  and  Nul  wast  was 
pleaded :  and  it  was  held  that,  the  acts  being  such  as  primfi  facie  were 
waste  (ploughing  up  ancient  meadow  and  cutting  down  timber),  the  de- 
fence, that  they  were  done  for  the  benefit  of  the  estate  and  according 
to  the  custom  of  the  country,  was  inadmissible  without  a  special  plea. 
Here  the  defendants  do  not  offer  an  excuse,  but  deny  any  act  of  waste. 
In  an  action  on  the  case.  Not  guilty  puts  the  act  itself  in  issue :  Nul 
wast,  in  a  writ  of  waste,  has  the  same  effect.  Here,  the  allegations 
being  that  the  testator  committed  and  permitted  waste,  the  plea  that  the 
lands  were  not  wasted  by  the  testator,  or  while  he  was  rector,  .&c.,  is 
equivalent  to  those  just  mentioned ;  and  is  supported  by  showing  that 
no  act  was  done  which  would  be  waste  in  a  tenant  for  life,  or  would 
subject  an  incumbent  to  the  restraints  or  penalties  mentioned  in  2  Burn, 
Eoc.  L.  152,  tit.  Dilapidations,  The  direction  of  Parke,  B.,  was  cor- 
rect as  to  the  premises  mentioned  in  the  1st  and  3d  counts.  It  was  a 
'sufficient  answer  that  the  rector  had  laid  out  money  beyond  the  value 

(a)  Msy  30th,  before  Lord  Dbnmak,  C.  J.,  Pattesov,  Colbridob,  and  Erlb,  Js.,  and  June 
6th,  before  the  same  Judges. 

The  oase  was  called  on,  and  Humfrty  partlj  heard,  in  HUary  Tacation,  February  Ist,  1848; 
before  Lord  I)  bum  ax,  C.  J.,  Colbbidob  and  Erlb,  Ji.    , 

(6)  See  Co.  Litt  64  b. 
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of  the  old  buildings  in  erecting  new,  which,  though  farther  from  the 
rectory,  were  more  convenient  for  the  occupation  of  the  farm  in  its  then 
circumstances.  The  argument  on  the  other  side  must  go  to  the  extent 
that  the  rector  was  bound  to  rebuild  on  precisely  the  same  spot.  [Lord 
Denman,  G.  J. — ^It  might  then  be  answered  that  the  rector  could  have 
i^f-Qo-]  ^^  house  to  live  in  while  the  rectory  was  *rebuilding.]  If  the 
-'  obligation  were  as  alleged,  the  question  here  would  be  one  of 
damages  only ;  a^id  the  damages  could  not  exceed  a  farthing.  As  to 
the  building  which  was  said  to  be  a  fixture,  the  Judge  left  the  question 
properly  to  the  jury ;  and  it  was  for  them. 

WTdtehurstj  WUhnore^  and  Mellor^  contrS,. — The  objection,  that  the 
action  does  not  lie,  is  not  within  the  scope  of  this  motion :  it  is  on  the 
record,  and,  assuming  that  it  were  borne  out  by  the  authorities,  is  ground 
of  error.  The  placita  from  Yiner's  Abridgment,  cited  on  this  point, 
apply  to  the  action  by  writ  of  waste ;  the  same  placita  are  in  2  Roll. 
Abr.  824,  tit.  Wait  (D),  1.  46-50,  and  are  those  referred  to  in  Com. 
Dig.  Wmt  (0  3).  In  Degge,  Parson's  Counsellor,  94,  it  is  laid  down 
(citing  many  authorities)  that  <<  the  successor  may  upon  the  custom  of 
England  have  a  special  action  upon  the  case  against  the  dilapidator,  his 
executors  or  administrators. "(a)  Then,  as  to  the  proper  grounds  of 
motion.  The  order  of  magistrates  does  not  justify  the  taking  gravel 
for  other  purposes  than  that  of  repairing  highways ;  nor  the  omitting  to 
slope  or  fill  up  the  excavations  made  for  that  purpose.  Enlarging  a 
gravel  pit  is  not  like  working  a  mine :  it  is  carrying  away  the  surface 
of  the  land.  [Coleridqb,  J. — The  working  of  a  mine  covers  the  sur- 
face with  refuse,  and  so  far  destroys  it.]  If  the  injury  went  as  far  as 
destruction  of  the  inheritance  there  would  be  the  same  objection  as  here. 
In  anything  which  may  prejudice  his  successor,  a  parson  is  under  the 
same  restraint  as  a  tenant  for  life ;  Co.  Litt.  341  a.  If  he  may  get 
gravel  from  pits  already  open,  it  does  not  follow  that,  in  doing  so,  he 
♦'^ftdl  ™*y  *destroy  the  glebe.  In  Wilson  v.  Bragg,  8  Bac.  Abr.  428, 
^  tit.  Wa^te  (0),  the  getting  peat  by  tenant  in  dower  was  justified 
on  the  ground  that  persons  taking  it  <«do  not  carry  away  the  soil,  for 
they  dig  oiF  the  turf,  then  take  away  the  peat,  and  lay  the  t^rf  down 
again:"  but  it  was  said  <« tenant  for  life  can  no  more  dig  peat  to  sell 
than  cut  down  timber  to  sell.**  In  Bishop  of  London  v.  Web,  1  P.  Wms. 
527,  lessee  without  impeachment  of  waste  agreed  with  brickmakers  that 
they  might  carry  away  the  soil  to  the  depth  of  six  feet,  so  many  acres 
per  year ;  and  an  injunction  was  granted,  because  it  was  destroying  the 
field  as  against  the  Bishop,  who  had  the  reversion  in  fee,  to  the  ruin  of 
the  inheritance  of  the  church.  Liford's  Case,  11  Rep.  46  b,  49  b,  and 
an  Anonymous  (2  Bulst.  279)  case  in  2  Bulstrode,  are  also  authorities 
on  this  subject.  No  sufiScient  answer  has  been  given  to  the  charge  of 
not  properly  sloping  and  filling  up  the  excavations :  performance  of  this 

(a)  Bee  Maam  v.  Lambert,  12  Q.  B.  705,  799-801  (E.  C.  L.  R.  toL  94). 
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dutj  might  have  been  enforced  upon  the  surveyor  of  highways,  or  com- 
pensation exacted,  by  the  testator,  under  stat.  5  &  6  W.  4,  c.  50,  s.  55 ; 
and,  if  he  neglected  it,  his  executors  are  liable.  A  similar  view  was 
acted  upon  by  this  Court  in  Bird  v.  Relph,  2  A.  &  E.  778,  781,  2  (E. 
C.  L.  R.  vol.  29),  as  to  fences  which  a  vicar  was  bound  to  repair,  but 
which  were  to  be  suflSciently  made  in  the  first  instance  by  commissioners 
of  6ncIo8ure.(a) 

*A8  to  the  Ist  and  3d  counts.  The  rector  or  vicar  is  bound  r^if-or 
to  keep  up  and  restore  the  buildings  as  they  originally  were.  ^ 
Batlet,  J.,  delivering  the  judgment  of  this  Court  in  Wise  v.  Metcalfe, 
10  B.  k  C.  299,  816  (E.  C.  L.  R.  vol.  21),  said :  «  Upon  the  whole,  we 
are  of  opinion  the  incumbent  was  bound  to  maintain  the  parsonage," 
"and  also  the  chancel,  and  to  keep  them  in  good  and  substantial  repair, 
restoring  and  rebuilding,  when  necessary,  according  to  the  original  form, 
without  addition  or  modern  improvement."  [Erle,  J. — That  would 
prevent  any  improvement  at  all.  The  incumbent  would  be  bound  to 
keep  the  buildings  as  they  had  been  at  the  remotest  time  past.]  It  is 
said  in  Co.  Litt.  58  a,  that,  «<  If  the  tenant  build  a  new  house,  it  is  waste.'* 
Great  injury  might  be  done  under  pretext  of  improvement.  A  wealthy 
rector  might  make  additions  which  would  be  ruinous  to  his  successor. 
<*  The  pulling  down  or  destroying  in  any  manner  any  of  the  houses  or 
buildings  belonging  to  a  spiritual  living,"  «  orsuffering  them  to  run  into 
ruin  or  decay,"  is  in  itself  a  dilapidation;  Degge,  p.  89:  Godolph.  Re- 
pert.  178,  2d  ed.,  is  to  the  same  effect.  If  the  incumbent  wishes  to 
remove  buildings  and  substitute  others  for  the  sake  of  improvement,  he 
should  at  all  events  obtain  permission  from  the  ordinary ;  and  such  is 
the  practice.  In  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71,  a  spe- 
cific clause  (sect.  87)  was  deemed  necessary  to  allow  a  tithe  owner  to 
pull  down  bams  and  other  buildings  which  had  been  rendered  useless 
bj  a  commutation.  Cole  v.  Green,  1  Lev.  809,(5)  shows  that,  without 
proper  authority,  the  substituting  new  and  different  buildings  for  old 
ones  is  waste,  though  the  rental  be  improved.  *[Erlb,  J. — There  r^eo/* 
the  identity  of  the  property  was  lost,  and  the  evidence  of  the  ^ 
landlord's  right  destroyed.]  To  pull  down  a  mill  worked  by  men  and 
turn  it  intd  a  horse-mill,  or  to  convert  a  corn-mill  into  a  fulling-mill,  has 
been  held  waste ;  The  City  of  London  v.  Qreyme,  Cro.  Jac.  182.  These 
rulings,  and  similar  ones,  are  cited  in  Com.  Dig.  Waat  (D  2),  where  it 
is  said  to  be  waste  if  the  house  be  rebuilt  larger  to  the  lessor's  prejudice, 
or  if  the  mill  be  made  a  horse-mill,  though  for  the  lessor's  advantage. 

(a)  It  wu  urged,  on  this  part  of  the  CMe^.aa  to  the  oompiil80i7  ezoaratioiis,  thai  no  written 
order  of  josticea  for  this  work  had  been  given  in  eridenoo.  It  was  answered  that  stat  13  G.  8,  c. 
78,  B.  29,  did  not  require  snch  order:  but  reference  was  made,  on  the  part  of  the  plaintiff,  to  stat 
5  A  6  W.  4,  e.  54,  ss.  51  to  54.  It  was  also  suggested  in  answer  to  the  objection,  that  it  had 
not  been  properly  brought  to  the  notice  of  Parks,  B.,  at  nisi  prios.  The  decision  of  the  Court 
en  the  other  points  made  it  unnecessary  to  determine  this. 

(b)  Greene  «.  Cole,  3  Saund.  228. 

20 


586  HUNTLEY  *.  RUSSELL.    E.  T.  1849. 

I 

The  farm  here  might  have  been  benefited;  but.  the  question  whicl* 
should  have  gone  to  the*  jury  was  whether  or  not  the  rectory  had  bwp 
improved.  The  Court  cannot  pronounce  what  the  damages  would  hare 
been  if  the  case  had  been  rightly  left  to  the  jury.  There  was  not, 
properly,  a  substitution.  After  the  erection  of  the  bam,  the  farm  build- 
ings at  the  rectory  remained  standing  for  some  years.  It  was  then  the 
incumbent's  duty  to  keep  all  the  buildings  up. 

As  to  the  vicarage  buildings ;  the  evidence  showed  that  they  were 
annexed,  to  the  freehold.  If  they  had  actually  become  so,  the  intention 
with  which  they  were  erected  could  make  no  difference.  It  was  not 
necessary  that  the  foundations  should  have  been  fixed  to  their  place  with 
mortar,  if  they  stood  firmly  on  the  stones.  The  posts  were  imbedded  in 
the  ground ;  whether  they  were  so  originally  or  had  sunk  in  by  the 
weight  of  the  building,  is  immaterial. 

With  respect  to  the  pleadings :  it  was  not  open  to  the  defendants,  on 
their  pleas  to  the  second  count,  to  allege  the  order  of  magistrates  for 
taking  gravel,  and  the  acts  consequent  upon  it.  They  deny,  in  effect, 
*'>R71  ^^^^  **^y  *^*  ^^  waste  was  committed.  Simmons  v.  Norton,  7 
'  J  Bing.  640  (E.  C.  L.  R.  vol.  20),  shows  that,  if  an  act  primfi  facie 
bearing  that  character  was  done,  the  circumstances  relied  upon  as  legal- 
izing the  act  should  have  been  specially  pleaded.  In  Com.  Dig.  Pleader 
(3  0  7),  there  cited,  it  is  said  that  a  defendant  may  plead  Nui  wad 
«( in  all  cases  where  there  is  no  waste ;  as  if  destruction  happens  by  tem- 
pest, lightning,  enemies,  &c.  But  it  is  no  plea  where  the  defendant  has 
matter  of  justification  or  excuse."  As  to  the  issues  on  the  first  and 
third  counts,  the  defendants,  having  paid  money  into  Court,  could  not 
assert  that  the  acts  done  were  not  waste  but  tended  to  improvement 
[Patteson,  J. — The  evidence  to  that  effect  might  operate  in  reduction 
of  any  damages  beyond  the  amount  paid  in.]  The  judge  ought  to  hare 
warned  the  jury  that  its  operation  was  so  limited.        Cur.  adv.  vutt. 

Patteson,  J.,  in  this  term  (May  4th),  delivered  the  judgment  of  the 
Court. 

The  first  count  in  this  declaration  is  in  the  usual  form  for  dilapida- 
tions in  respect  to  the  rectory  of  Binbrook.  The  third  count  is  a  simHar 
one  in  respect  to  the  vicarage  of  Binbrook.  The  defendants  as  to  both 
counts  pleaded  payment  into  Court  of  2002. ;  and  the  plaintiff  replied 
damages  ultrft.  The  second  count  is  in  the  nature  of  waste  for  digging 
gravel  pits,  and  not  levelling  the  ground  afterwards.  To  this  count  the 
defendants  pleaded  No  waste.  At  the  trial,  the  material  facts  upon  the 
first  and  third  counts  appeared  to  be  as  follows.  (His  Lordship  then  stated 
the  leading  facts,  the  directions  of  the  learned  Judge  upon  them,  and  the 
*f^kfn  ^^^^^^'  ^^®  detail  *of  these,  in  the  words  of  the  judgment,  is 
-'  given  antS,  pp.  577,  578.)  The  supposed  misdirection  related 
to  the  two  sums  of  402.  and  52. 

Now  it  is  to  be  observed  that  the  questions  arose,  not  on  any  counts 
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eburging  waste,  but  on  the  ordinary  counts  for  not  repairing,  stating, 
however,  that  the  deceased  incumbent  had  removed  buildings  and  had 
not  rebuilt  them.     If  the  strict  doctrine  as  to  waste  is  to  be  applied  to 
tbese  counts,  the  pulling  down  a  barn  and  building  another,  even  on  the 
same  farm  and  on  a  more  convenient  site,  at  the  distance  of  a  mile  and 
a  half,  might  be  considered  waste  as  destroying  the  evidence  of  identity. 
That  doctrine  has  been  laid  down  in  the  cases  of  particular  tenants  doing 
acts  which  are  prejudicial  to  the  inheritance.     The  incumbent  of  a  rec- 
tory is  not  precisely  in  the  situation  of  a  particular  tenant,  because  there 
is  no  person  who  has  the  inheritance  in  reversion ;  but,  the  fee  simple 
of  the  glebe  being  in  abeyance,  the  incumbent  is  in  truth  but  tenant  for 
life ;  and  he  or  his  executors  are  no  doubt  liable  for  any  waste  com- 
mitted.   But,  to  constitute*  waste  there  must  be  either,  first,  a  diminish- 
ing of  the  value  of  the  estate,  or,  secondly,  an  increasing  the  burthen 
opon  it,  or,  thirdly,  an  impairing  the  evidence  of  title ;  Doe  d.  Grubb  v. 
Lord  Burlington,  5  B.  &  Ad.  507,  517  (E.  C.  L.  R.  vol.  27).(a)     Much 
more  must  one  of  these  three  requisites  exist  in  an  action  on  the  case  for 
dilapidations.     Now  in   this  case  none  of  the  three  requisites  exists. 
The  new  barn  on  the  hundred  acres  is  more  convenient  and  beneficial  to 
the  estate;  and  the  evidence  of  title  could  in  no  way  be  affected  by  taking 
down  a  bam  adjoining  the  house,  that  house  being  still  standing.     It 
*was  urged  that  a  faculty  or  license  from  the  Bishop  was  neces-  r^cf-nq 
sary.    It  would  be  desirable  and  proper  that  such  license  should  '- 
always  be  obtained ;  but  we  do  not  find  any  rule  of  law  which  makes  it 
necessary.     We  think,  therefore,  that  the  learned  Judge  did  not  misdi- 
rect the  jury  as  to  the  first  count.    Neitlier  did  he  as  to  the  third  count ; 
for  buildings  not  fixed  to  the  freehold  might  certainly  be  removed.     It 
follows  that  the  rule  nisi  for  a  new  trial  must  be  discharged. 

We  come  now  to  the  questions  arising  on  the  second  count.  (His 
Lordship  then  stated  the  evidence  and  finding  as  to  the  gravel  pit ;  see 
p.  579,  antd.  Having  mentioned  the  finding  of  the  jury  that  the  gravel 
pit  was  opened  by  the  surveyors,  his  Lordship  proceeded.)  This  being 
found,  the  defendants  are  certainly  not  liable  for  the  original  opening, 
or  for  the  taking  of  such  gravel  as  was  used  for  the  highways,  unless 
they  have  shut  themselves  out  from  this  defence  by  not  pleading  that 
matter  specially,  instead  of  merely  pleading  No  waste.  In  order  to 
show  that  they  have  so  shut  themselves  out,  the  plaintiff  relied  on  the 
case  of  Simmons  v.  Norton,  7  Bing.  640  (E.  C.  L.  R.  vol.  20).  That  case 
is,  however,  distinguishable  from  the  present.  There  the  act  done  which 
constituted  waste  was  the  voluntary  act  of  the  defendant  himself,  and 
the  defence  attempted  to  be  set  up  was  a  justification  of  the  act  which 
WIS  in  itself  prim&  facie  waste,  under  an  alleged  custom  of  the  country. 
Here  the  defence  b  that  the  act  was  done  by  others  in  the  execution  of 

fa)  See  Doe  dem.  Lord  Egremont  v.  Stephens,  6  Q.  B.  208,  223,  227  (E.  0.  L.  R.  vol.  51). 
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a  public  duty  and  was  not  prim&  facie  waste,  which  might,  therefore, 
like  the  act  of  God,  be  given  in  evidence  on  the  issue  of  No  waste. 
♦^Qni       *^^^  ^^  ^^^  further  contended  by  the  plaintiff  that  an  omission 

-*  on  the  part  of  the  late  incumbent  to  slope  down  the  ground  from 
which  the  gravel  was  taken  rendered  the  act  of  the  surveyors  waste  done 
by  him,  and  that,  such  omission  being  stated  in  the  third  count,  the 
plaintiff  was  entitled  to  a  verdict  on  the  issue  of  No  waste,  and  to 
damages  to  the  extent  of  such  sum  as  was  necessary  to  slope  down  and 
put  the  ground  into  a  state  capable  of  cultivation ;  and  those  damages 
were  assessed  at  120^  :  and  accordingly  the  rule  nisi  is  to  enter  a  verdict 
for  that  amount.  The  statute  13  G.  3,  c.  78,  s.  31,  provides  that  the 
surveyors  shall  slope  down  the  ground,  and  subjects  them  to  penalties 
for  not  doing  so,  to  be  laid  out  in  sloping  down  the  ground ;  and  no 
doubt  the  incumbent  ought  to  have  compelled  them  to  do  so ;  but  we 
think  it  impossible  to  say  that  their  omission,  and  his  omission,  in  this 
respect,  can  have  such  retrospective  effect  as  to  render  the  taking  of  the 
gravel  waste  committed  by  him ;  and  of  course  it  cannot  entitle  the 
plaintiff  to  a  verdict  on  the  issue  of  No  waste.  We  do  not  mean  to  hold 
out  that  any  action  could  be  maintained  in  any  shape  against  the  present 
defendants  for  this  omission.  Such  omission  would  seem  rather  to  be 
in  the  nature  of  a  misfeasance  in  the  management  and  cultivation  of  the 
estate,  for  which  this  Court  has  already  held,  in  the  case  of  Bird  v. 
Belph,  4  B.  &  Ad.  826  (E.  0.  L.  R.  vol.  24),  that  an  action  will  not  lie 
against  the  executors  of  a  deceased  incumbent.  It  is  however  unneces- 
sary to  determine  this  point  positively  on  the  present  occasion. 

It  remains  only  to  be  considered  whether  a  verdict  ought  to  be  entered 
♦'^Qn  ^^^  ^''  ^^  ^^^  second  count,  in  ♦respect  of  the  value,  found  by 

■'  the  jury,  of  the  gravel  taken  for  other  purposes  than  the  high- 
ways ;  indeed  sold  generally  by  the  late  incumbent.  Now,  if  the  gravel 
pits  in  question  had,  before  the  incumbency  of  Mr.  Grant,  been  opened 
and  used  for  getting  gravel  for  sale  generally,  we  should  incline  to  the 
opinion  of  Lord  Hardwicke,  -  in  Knight  v.  Mosly,  Ambler,  176,  that 
Mr.  Grant  had  not  committed  waste  by  continuing  so  to  use  them. 
But,  when  it  is  found  by  the  jury  that  the  pits  were  opened  by  surveyors 
of  the  highways  for  public  purposes,  and  the  evidence  shows  that  Mr. 
Grant's  lessee  dug  gravel  from  them  and  sold  it  generally  for  the  first 
time,  we  think  such  digging  and  sale  was  equivalent  to  opening  the  pits 
for  that  purpose,  and  was  an  act  of  waste.  The  public  necessity  required 
the  opening  pits  in  the  place  in  question ;  but  the  proper  use  of  them 
was  limited  by  that  necessity.  They  ought  also  to  have  been  sloped 
down  after  every  exercise  of  the  public  right :  and  the  incumbent  or  his 
lessee  was  not  entitled  to  take  advantage  either  of  the  opening  whidi 
arose  from  that  public  necessity,  or  of  the  continuing  open  which  arose 
from  the  omission  of  a  public  duty,  and  to  say  that. the  pits  thereby 
became  open  for  all  purposes. 
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To  the  extent,  therefore,  of  entering  a  verdict  for  the  plaintiff  for  5^ 
on  the  second  count,  we  think  that  the  present  rale  must  be  absolute  ; 
and  discharged  as  to  the  rest.  Rule  accordingly. 


I 


*The  QUEEN  v.  WILLIAM  ADAM  HULTON,  Esquire, 
Treasurer  of  the  Coonty  Palatine  of  LANCASTER. 


[*592 


The  borough  of  MAoohester,  which  WM  inoorporated  hy  charter  in  Octoher,  1838,  and  has  a 
lepante  eommissioii  of  the  peace  and  grant  of  quarter  seMions,  ia  aitoate  locally  within  the 
Mucheater  diTiaion,  one  of  seTcral  into  which  the  county  palatine  of  Lancaster  is  dirided,  and 
in  and  for  each  of  which,  including  the  Manchester  division,  petty  sessions  are  held.  An  order 
wu  made  at  special  sessions  for  the  borough,  under  stat  1  A  2  W.  4,  c.  41,  a.  13,  reqairing- 
the  eoonty  treasurer  to  pay  for  the  serrices  of  special  constables  called  out  and  appointed  (in 
Aogast)  by  justices  of  the  borough  under  the  same  act,  and  for  the  staves,  Ac.  On  mandamus 
to  pay,  and  return  thereto.  Held,  no  answer  that  the  constables  were  called  out  within  the 
Msoehester  division,  and  that  the  order  was  not  made  by  justices  for  the  division. 

^Ut  5  A  6  W.  4,  0.  76,  s.  83,  empowering  borough  justices  to  appoint  special  constables  once  a 
year,  snd  to  pay  them  out  of  the  borough  fund,  does  not  supersede  the  general  authority  given 
to  Justices  of  any  town,  Ac,  by  stat  1  A  3  W.  4,  o.  41,  s.  1,  to  appoint  special  constables  on 
information  that  a  riot  may  be  apprehended. 

A  borough  newly  incorporated  under  stat  5  A  6  W.  4,  c  76,  is  (in  respect  of  its  liabilities  under 
wets.  114, 117)  a  town  "  contributory  to  the  public  rate  for"  the  "  county"  within  stat  1  A 
2  W.  4,  c.  41,  a.  13 ;  and  its  justices  therefore  may  order  the  county  treasurer  to  pay  the  recom- 
pense, and  costs  of  the  staves,  Ac,  of  special  constables  appointed  by  them  under  the  latter  act 

Mandamus.  The  writ,  directed  to  the  above-named  treasurer,  recited : 
That  the  borough  of  Manchester  was  incorporated  by  Bojal  charter  on 
23(1  October,  1888 ;  and  that,  on  7th  February  then  next,  a  separate 
commission  of  the  peace,  and,  on  1st  April  then  next,  a  separate  Court 
of  Quarter  Sessions  was  granted  to  it.  That,  before  such  grant  of 
incorporation,  the  whole  of  the  district  which  now  forms  the  said 
boroQgh  contributed  to  the  county  rate  of  the  County  Palatine  of 
LaDcaster  as  fully  and  in  the  same  proportion  as  any  other  part  of 
the  same  county ;  and  that,  since  such  grants  of  incorporation,  separate 
commission,  and  separate  Court  of  Quarter  Sessions,  the  said  borough 
hath  continued  to  contdbute,  and  is  still  liable  to  contribute,  to  the  said 
county  rate  for  and  in  respect  of  all  sums  thereout  expended,  other  than 
for  the  costs  arising  out  of  the  prosecution,  maintenance,  punishment, 
^conveyance,  and  transport  of  offenders  committed  for  trial  in  the  r^^r qq 
said  county  palatine,  and  costs  arising  out  of  coroners'  inquests ;  *- 
and,  among  other  expenses,  the  said  borough  were  charged  by  defend- 
aat,  as  treasurer  of  the  said  county  palatine,  and  were  required  and  were 
liable  to  pay  to  the  county  rate  of  the  said  county,  their  portion  of  the 
Sams  expended  in  the  autumn  of  1842  for  the  allowances  made  to  special 
constables  appointed  for  certain  parts  of  the  said  county  palatine  (not 
including  the  said  borough)  during  and  by  reason  of  certain  serious  riots 
which  took  place  about  that  time  in  the  manufacturing  districts  of  the 
said  county.     That,  the  said  riots  having  extended  also  to  the  said 
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borough  of  Manchester,  and  no  inhabitants  of  the  said  borough  having, 
in  October  tiext  before  the  said  riots,  been  appointed,  by  precept,  fee, 
of  two  or  more  justices  having  jurisdiction  within  the  borough,  to  act  as 
special  constables  within  the  same  according  to  stat.  5  &  6  W.  4,  c.  76, 
and  there  not  being  at  the  time  of  such  riots  any  special  constable  ap- 
pointed according  to  the  said  act,  and  it  being  made  to  appear  to  twc 
justices  of  the  said  borough  on  10th  August,  1842,  upon  the  oath  of  a 
credible  witness,  that  a  large  concourse  of  persons  had  assembled  in  the 
streets  of  the  said  borough  in  a  riotous  and  disorderly  manner,  and  that 
tumults  and  riots  might  reasonably  be  apprehended  in  the  said  borough, 
the  said  justices,  being  of  opinion  that  the  ordinary  officers  then  already 
appointed  for  preserving  the  peace  of  the  said  borough  were  not  sufficient 
for  the  preservation  of  the  peace,  &c.,  within  the  said  borough,  did 
then,  under  and  by  virtue  of  an  act,  ic,  (1  &  2  W,  4,  c.  41),  being 
«( An  act  for  amending  the  laws  relative  to  the  appointment  of  special 
♦f'QdT  *constables,  and  for  the  better  preservation  of  the  peace,"  dnly 

-'  nominate  and  appoint  a  certain  number  of  persons  to  act  as  special 
constables  within  the  said  borough,  of  which  nomination,  &c.,  and  of  the 
circumstances  which  rendered  the  same  expedient  and  necessary,  notices, 
&c.  (averring  notice  to  the  Secretary  of  State  and  Lord  Lieutenant); 
and  the  said  special  constables,  being  so  appointed,  were,  after  being 
duly  sworn,  called  out  and  employed,  &;c.,  during  the  greater  part  of 
August  and  September,  1842 :  That,  after  such  appointnaent,  &c.,  and 
employment,  &c.,  viz.,  on  8th  February,  1343,  the  justices  of  the  peace 
of  and  for  the  said  borough,  at  a  special  session  then  holden  in  and  for 
the  said  borough  for  this  purpose,  did  make  their  certain  order  upon  d^ 
fendant,  and  to  him  directed  as  treasurer  of  the  said  county  palatine, 
for  the  reasonable  allowances  to  the  said  special  constables,  so  called  oat, 
employed,  &c.,  within  the  limits  of  the  said  borough  as  aforesaid,  for 
their  trouble,  loss  of  time  and  expenses,  and  also  for  payment  of  the 
expenses  incurred  in  providing  such  constables  with  staves  and  other 
necessary  articles  ;  and  by  which  said  order,  after  reciting  the  nomina- 
tion, &c.,  of  the  said  special  constables,  and  their  services  as  aforesaid, 
and  after  reciting,  &c.  (finding  by  the  justices  that  2434/.  16s.  lOd.  was 
a  reasonable  allowance  for  the  services,  &c.,  and  that  the  expenses  of 
providing  staves,  &;c.,  amounted  to  the  further  sum  of  5942.  7f.  Id.),  the 
justices  so  assembled  at  the  special  sessions  aforesaid  did  order  defend- 
ant as  such  treasurer  as  aforesaid  to  pay  the  said  several  sums  of,  &c., 
respectively  into  the  hands  of  Bichard  Beswick  of  Manchester,  superin- 
tendent of  police,  to  be  respectively  applied,  &c.  (in  payment  to  the 
^.   ...  special  constables  and  discharge  of  *the  said  expenses,  &c.)   That 

-'  the  order  was  duly  presented  to  defendant  as  treasurer,  and  pay- 
ment demanded,  but  he  did  not  pay.  The  writ,  therefore,  ordered  him  to 
obey  the  order  of  justices,  and  pay  Bichard  Beswick  the  said  se?eral 
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snms,  to  be  bj  him  applied  according  to  the  order,  or  show  cause  to  tho 
contrary. 

Return.    1.  <<  I  humbly  return/'  &c. :  «  That,  long  before,  and  until 
and  at  the  time  of,  the  grant  of  incorporation  mentioned  in  this  writ,  the 
coanty  of  Lancaster  was  divided  into  certain  divisions  for  the  purpose 
of  holding  petty  sessions  of  the  justices  of  the  peace  in  and  for  the  said 
county,  one  of  which  divisions  was  called  and  was  the  Manchester  divi- 
sion: And  that  in  each  of  such  divisions  petty  sessions  of  the  justices 
of  the  peace  in  and  for  the  said  county  were  held  as  occasion  required 
for  the  same  division ;  and,  particularly,  that  such  petty  sessions  were, 
long  before  and  until,*'  &c.  (as  above),  «held  as  occasion  required  in. 
and  for  the  said  Manchester  division :  And  that  the  whole  of  the  district 
F   which  forms  the  borough  of  Manchester  was,  during  all  such  time,  com- 
prised in  the  said  Manchester  division,  and  still  is  comprised  therein : 
And  that  the  said  Manchester  division,  during  all  the  time  aforesaid, 
and  ever  since,  consisted  of  and  comprised,  not  only  the  whole  of  the 
district  which  now  forms  the  borough  of  Manchester,  but  also  divers 
other  townships  and  places  not  comprised  in  the  same  district  which  now 
forms  the  borough  of  Manchester:  And  that  no  change  was,  at  the  time 
of  the  said  grant  of  incorporation,  or  ever  since  has  been,  made  in  the 
limits  or  extent  of  the  said  Manchester  division  by  order  of  quarter 
sessions  or  otherwise;  but  that  the  said  '^'Manchester  division  r^nqr^ 
hath  ever  since  the  said  grant  of  incorporation  been,  and  was  at  ^ 
the  time  of  making  the  supposed  order  in  this  writ  mentioned,  and  still 
is,  one  of  the  divisions  into  which  the  said  county  of  Lancaster  hath  been 
and  is  divided  for  the  purpose  of  holding  such  petty  sessions ;  and  such 
petty  sessions  have,  ever  since  the  said  grant  of  incorporation,  been,  and 
still  are,  held  in  and  for  the  said  Manchester  division  as  occasion  hath 
required  or  doth  require :  And  that  the  said  Manchester  division  was 
the  division  within  which  the  special  constables  mentioned  in  the  said 
writ  were  called  out  to  serve  upon  the  occasion  in  this  writ  mentioned  : 
And  that  the  order  to  me  directed  as  within  mentioned  was  not  made  at 
A  special  session  held  for  that  purpose  in  and  for  the  said  Manchester 
division  or  by  the  justices  of  the  peace  acting  for  the  same  division  or 
the  major  part  of  them  at  any  such  special  sessions  last  aforesaid.     And 
therefore  I  have  not  paid/'  &c. 

There  were  a  second,  third  and  fourth  and  sixth  return,  all  raising 
the  same  point,  and  not  requiring  further  notice ;  and  a  return,  fifthly  : 
That  one  of  the  justices  of  the  borough  by  whom  the  order  on  defendant 
was  made  as  in  the  writ  mentioned,  viz.,  W.  R.  Callender,  was  not  at 
the  time  of  making  the  same  a  justice  of  the  peace  for  the  county  of 
Lancaster. 

Return.  7.  That  the  said  borough  was  incorporated  under  and  in 
pursuance  of  the  provisions  of  a  certain  statute  made,  &c.  (7  W.  4  &  1 
V'ict.  c.  78),  intituled  «  An  act  to  amend  an 'act  for  the  regulation  of 
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municipal  corporations  in  England  and  Wales/'  and  that  the  said  special 
constables  nominated  and  appointed  to  act  within  the  said  borough  of 
Manchester,  as  in  the  said  writ  mentioned,  were  not  nor  were  nor  was 
^rxk'T-\  *^y  ^^  either  *of  them  nominated  or  appointed  under  or  by  rir- 
^  tue  of  the  provisions  of  the  statute  made,  &c.  (5  4;  6  W.  4,  c  76), 
'<  for  the  regulation  of  municipal  corporations,"  &c. ;  and  therefore,  &a 

8.  As  in  return  7,  that  the  borough  was  incorporated  under  stat  7 
W.  4  &  1  Vict.  c.  78 :  And  that,  from  and  since  the  said  grant  of  the 
said  separate  Court  of  Quarter  Sessions,  the  said  borough,  and  the  mes- 
suages, lands,  tenements,  &c.,  situate  within  the  said  borough,  ha?e  not, 
nor  have  any  or  either  of  them  or  any  part  thereof,  been  assessed  to  or 
in  any  county  rate  of  the  said  county  of  Lancaster,  or  of  any  dirision 
thereof,  but  the  same  and  each  and  every  of  them  have  and  hath  been  from 
thence  hitherto,  and  still  are  and  is,  wholly  free  and  discharged  from  con- 
tributing, and  have  and  hath  not  contributed,  to  any  county  rate  or  any 
county  fund,  or  to  any  rate  or  assessment  or  fund  of  any  kind  of  and 
for  the  said  county  or  any  division  thereof,  otherwise  than  is  provided 
for  and  in  case  and  in  respect  of  boroughs  having  respectively  grants  of 
separate  Courts  of  Quarter  Sessions  of  the  peace  in  that  behalf  in  and 
by  a  certain  statute,- &c.  (5  &  6  W.  4,  c.  76) :  And  further,  that,  long 
before  the  time  of  its  being  made  to  appear  to  the  said  two  justices  of 
the  said  borough  on  the  said  10th  August  as  in  the  said  writ  aforesaid 
to  wit,  from  and  immediately  after  the  said  grant  of  the  said  Court  of 
Quarter  Sessions  and  thence  to  the  issuing  the  said  writ  of  mandamus, 
the  council  of  the  said  borough  have  from  time  to  time,  under  and  bv 
virtue  of  the  powers,  &;c.,  of  and  contained  in  the  said  charter  of  incor- 
poration and  Stat.  5  &  6  W.  4,  c.  76,  ordered  a  borough  rate  in  the 
nature  of  a  county  rate  to  be  made  within  and  for  the  said  borough; 
j^-Q^,  and  the  said  borough  has  from  time  to  *time,  long  before  the 
-*  time  of  its  being  made  to  appear,  &;c.  (as  above),  and  long  before 
the  month  of  October  next  preceding  the  said  time  of  its  being  so  made 
to  appear,  &;c.,  in  pursuance  and  consequence  of  such  orders,  raised  such 
rates  so  ordered :  And,  further,  that  the  said  special  constables  urere 
nominated  and  appointed  as  in  the  said  writ  mentioned  long  after  the 
said  grant  of  the  said  Court  of  Quarter  Sessions,  to  wit,  on  the  said  da; 
and  year  in  the  said  writ  mentioned :  and  that  the  said  special  constables 
were  nominated  and  appointed  as  in  the  said  writ  mentioned  in  pretended 
pursuance  of  the  powers  and  provisions  contained  in  the  statute  made, 
&c.  (1  &  2  W.  4,  c.  41),  and  not  otherwise ;  and  that  the  said  justices 
therein  mentioned  as  having  made  the  said  order  were  not  justices  for 
the  said  county  or  any  division  thereof.     And  therefore,  &c. 

Demurrer  to  the  first  return,  on  the  grounds:  That  it  is  not  therein 
denied  that  the  borough  of  Manchester  was,  at  the  time  of  the  making 
of  the  order  upon  defendant,  contributory  to  the  county  rate  of  the 
said  county  of  Lancaster ;  and,  the  said  borough  being  a  town  within 
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the  meaning  of  statute  1  &  2  William  4,  c.  41,  s.  13,  the  said  order 
apon  defendant  as  treasurer  of  the  said  county  musti  in  pursuance  of 
the  said  section,  have  heen  made  by  the  justices  of  the  borough  and  not 
by  the  justices  of  any  other  division  of  the  county :  That  it  is  not  stated 
in  the  return  that  the  justices  acting  in  and  for  the  said  division  of 
Maochester  have  any  power  or  authority  whatsoever  as  such  justices 
irithin  the  borough :  That,  although  it  is  stated  in  the  return  that  petty 
sessions  are  holden  for  the  said  Manchester  division,  it  is  not  therein 
stated  that  special  sessions,  at  which  such  an  order  upon  defendant  as 


[♦599 


in  the  writ  and  '^'return  mentioned  could  legally  be  made,  are 
ever,  or  can  be,  holden  in  or  for  the  said  Manchester  division : 
and  that  it  is  not  stated  in  the  return  that  the  special  constables  therein 
mentioned,  or  any  of  them,  were  called  out  for  any  part  of  the  said 
supposed  Manchester  division  which  was  not  situate  within  the  said 


The  2d,  3d,  4th,  and  6th  returns  wore  also  specially  demurred  to :  i^nd 
there  was  a  demurrer  to  the  5th  return,  because  it  did  not  state  any 
reason  why  it  was  necessary  that  the  said  W.  R.  Callender  ought  to  be 
a  justice  of  the  peace  for  the  county. 

Demarrer  to  the  7th  return :  because  the  matters  returned  contain  no 
answer  to  the  writ,  nor  do  they  state  any  reason  why  defendant  should 
not  obey  the  same.  To  the  8th  return,  stating  the  same  reasons,  and 
that  the  return  is  multifarious,  &c. 

Joinder. 

The  demurrer  was  argued  in  last  Michaelmas  vacation,  (a) 

Martin^  for  the  Crown. — ^As  to  the  first  return :  the  borough  justices 
were  the  proper  magistrates  to  call  out  the  special  constables  and  to  make 
the  subsequent  order,  it  being  enacted  by  stat.  1  &  2  W.  4,  c.  41,  s.  1, 
that,  (» in  all  cases  where  it  shall  be  made  to  appear  to  any  two  or  more 
justices  of  the  peace  of  any  county,  riding,  or  division,  having  a  separate 
commission  of  the  peace,  or  to  any  two  or  more  justices  of  the  peace  of 
anj  liberty,  franchise,  city,  or  town  in  England  or  Wales,  upon  the  oath 
of  any  credible  witness,  that  any  tumult,  riot,  or  felony  has  taken  place 
or  may  be  *reasonably  apprehended  in  any  parish,  township,  or  rii.QQQ 
place  situate  within  the  division  or  limits  for  which  the  said  re-  ^ 
spective  justices  usually  act,"  and  they  shall  be  of  opinion  that  the 
ordinary  officers,  &c.,  are  not  sufficient,  «  such  justices,  or  any  two  or 
more  justices  acting  for  the  same  division  or  limits,"  may  nominate  and 
appoint  special  constables,(6)  administering  to  them  an  oath,  which  is  set 

(a)  December  4th,  184S.    Before  PAtTBSOir,  Colkridgb,  WiOHTMAiry  and  Erlk,  Ja. 

'M  "  Soch  justices,  or  any  two  or  more  jaHtices  acting  for  the  same  division  or  limits,  are 
berebj  aathorized  to  nominate  and  appoint,  by  precept  in  writing  under  their  hands,  so  many  as 
tbey  tbaU  think  fit  of  the  householders  or  other  persons  (not  legally  exempt  firom  serving  the 
office  of  constable)  residing  in  such  parish,  township,  or  place  as  aforesaid,  or  in  the  neighbour- 
Wl  thereof,  to  act  as  special  constables,  for  such  time  and  in  such  manner  as  to  the  said  Jasticei 
respectively  shaU  seem  fit  and  necessary,  for  the  preservation  of  the  public  peace,'*  Ac,  **  in  such 
Fuish,  township,  or  place." 
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out  in  the  act.  Sect.  13  provides  for  payment  to  such  special  constables, 
and  the  expenses  connected  with  them,  by  order  of  <<  the  justices  of  the 
peace  acting  for  the  division  or  limits  within  which  any  such  special 
constables  shall  have  been  called  out  to  serve;"  and  enacts  that  <<  the  said 
justices  so  ordering,  if  justices  for  any  county,  riding,  or  division  haviDg 
a  separate  commission  of  the  peace,  or  if  justices  for  any  liberty,  fran- 
chise, city,  or  town  which  shall  be  contributory  to  the  public  rate  for 
any  county,  riding,  or  division,  shall  make  every  order  for  the  pajnnent 
of  such  allowances  and  expenses  upon  the  treasurer  of  such  county,  riding, 
or  division,  who  is  hereby  required  to  pay  the  same  out  of  any  public 
money  which  shall  then  be  in  his  hands ;"  «<  and  where  the  justices'*  in 
special  session  <«  are  justices  for  any  liberty,  franchise,  city,  or  town 
which  is  not  contributory  to  the  public  rate  for  any  county,  riding,  or 
division,  but  which  raises  a  rate  or  other  similar  fund  in  the  nature  of  a 
"^^011  ^^^^^7  ruXe^  in  ^every  such  case  the  said  last-mentioned  justices 

^  shall  make  every  order  for  the  payment  of  such  allowances  and 
expenses  as  aforesaid  upon  the  treasurer  or  other  ofScer  having  the  col- 
lection or  disbursement  of  such  last-mentioned  rate  or  fund,  who  shall 
forthwith  pay  every  such  order  out  of  such  rate  or  fund."  Now  the 
Manchester  division  is  not  a  division  of  the  county,  having  a  separate 
commission  of  the  peace ;  this  appears  clearly  from  Regina  v.  Council  of 
Manchester,  9  Q.  B.  458  (E.  C.  L.  R.  vol.  68) :  if  therefore,  the  borough 
is  contributory  to  the  public  rate  for  the  county  (as  will  be  shown  in  the 
sequel  of  the  argument),  the  present  order  was  rightly  made  upon  the 
county  treasurer,  and  the  first  six  returns  are  unsupported.  The  ques- 
tions then  arise,  secondly,  upon  the  7th  return,  whether  stat  1  &  2  W. 
4,  c.  41,  s.  1,  is  so  far  superseded  by  stat  6  &  6  W.  4,  c.  76,  s.  83,(fl) 
that  the  special  constables  mentioned  in  this  mandamus  must  be  deemed 
♦6021  *^       ®  ^®®^  apppinted  under  *the  latter  clause ;  the  consequence 

^  being  that  their  remuneration  ought  to  come  out  of  the  boroagh 
fund ;  though  it  is  then  to  be  observed  that  the  clause  makes  no  provision 
for  the  expense  of  staves  and  other  necessary  articles :  And  tfairdlj, 
upon  the  8th  return,  whether  Manchester  is  or  is  not,  within  the  meaning 
of  Stat.  1  &  2  W%  4,  c.  41,  s.  13,  a  town  «<  contributory  to  the  public  rate 

(a)  Stat  5  A  6  W.  4,  c.  76,  s.  83,  enacts :  "  That  any  two  or  mora  of  the  justiees  of  the  p^-f 
having  jurisdiction  within  any  borough  ara  hereby  anthorised  and  required  in  the  m««*^  *'^ 
October  in  every  year  to  nominate  and  appoint  by  precept  in  writing,  under  their  hands,  w  dstt 
as  they  shall  think  fit  of  the  inhabitants  of  such  borough  (not  legally  exempt  from  serrin;  tl« 
office  of  constable),  to  act  as  special  constables  within  such  borough  whensoerer  they  sball  '•* 
required  by  the  warrant  of  any  of  the  justices  of  the  peace  having  jurisdiction  withio  bki 
borough  so  to  act,  and  not  otherwise;  and  every  such  warrant  shall  recite  that  in  the  opini "D  »^ 
the  justice  granting  the  same  the  ordinary  police  force  of  the  borough  is  insufficient  at  that  uib<» 
to  maintain  the  peace  of  the  borough ;  and  every  person  so  appointed  a  specia]  constable  ^^i^ 
take  the  oath  set  forth  in  the  act  passed,"  Ac.  (1  A  2  W.  4,  c.  41,  s.  1),  '<  and  shaU  hsr«  ^* 
powers  and  immunities  and  btt  liable  to  the  duties  and  penalties  enacted  by  the  said  la$t-mr3» 
tioned  act;  and  every  person  so  appointed  a  special  constable  shall  receive,  out  of  th«  boraa;li 
fund,  for  every  day  during  which  he  shaU  be  called  out  to  act  as  such,  the  sum  of  3«.  6<f.,aDd  c« 
more." 
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for"  the  "  county."  (The  discussion  of  these  points  in  the  judgment  of 
the  Court  makes  a  further  report  of  the  argument  for  the  Crown  un- 
necessary.) ^ 

Cowling^  for  the  defendant,  left  the  first  point  to  the  decision  of  the 
Coort  without  argument.  As  to  the  other  points :  It  cannot,  indeed,  be 
contended  that  sect.  1  of  stat.  1  &  2  W.  4,  c.  41,  is  repealed  by  stat.  5 
&  6  W.  4,  c.  76 ;  but  the  material  question  is  whether  sect.  13  of  the 
former  statute  is  not,  for  the  present  purpose,  superseded  by  sect.  83  of 
the  later  one,  and  included  under  the  general  repeal  of  inconsistent  acts 
m  sect.  1  of  that  statute.  A  newly  created  borough,  at  least,  is  not 
"contributory  to  the  public  rate"  for  the  "county,"  within  the  meaning 
of  sect.  13.  Such  a  borough  cannot  have  a  borough  fund,  and  must, 
therefore,  raise  a  rate  of  its  own  "in  the  nature  of  a  county  rate. "(a) 
Formerly  no  place  paid  to  the  county  rate  without  being  assessed  to  it : 
the  language  of  stat.  12  G.  2,  c.  29,  shows  that  this  was  assumed  by 
the  legislature  of  that  time.(5)  Under  stat.  5  &  6  W.  4,  c.  76,  s.  112, 
a  borough  having  a  separate  Court  of  Quarter  Sessions  is  expressly  ex- 
empted from  assessment.     [Coleridge,  J. — The  words  "  otherwise  than 


is  ^hereinafter  provided"  make  against  your  argument.]     The 
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general  tenor  of  the  language  in  this  clause  and  in  sects.  83  and 
92  agrees  with  it.  In  stat.  1  &  2  W.  4,  c.  41,  s.  13,  the  facts  that  a 
place  "  is  not  contributory  to  the  public  rate  for  any  county,  riding,  or 
division,  but"  that  it  "raises  a  rate  or  other  similar  fund  in^the  nature 
of  a  county  rate,"  are  put  in  contradistinction  to  each  other.  Sects. 
113, 114,  117  of  stat.  5  &  6  W.  4,  0.  76,  make  boroughs  liable  to  the 
county  for  costs  of  prosecutions  and  for  a  proportion  of  certain  other 
expenses;  but  they  are  not  assessed  for  these,  only  charged  in  the 
county  treasurer's  accounts;  and  such' charges  are  retrospective,  where- 
as a  county  rate  is  assessed  prospectively.  Sects.  83  and  92  expressly 
warrant  the  application  of  a  borough  rate  to  the  purpose  now  in  ques- 
tion ;  and  the  former  clause  seems  intended  to  prevent  borough  justices 
from  saddling  the  county  with  the  expense  of  constables  whom  the  county 
justices  do  not  call  out.  The  omission  to  provide  for  the  expense  of 
staves  is  not  important  enough  to  sustain  a  contrary  argument.  That 
charge  may^  be  impliedly  comprehended  in  the  provisions  of  sect.  83 ;  or 
may  be  one  of  the  expenses  "  necessarily  incurred  in  carrying  into  effect 
the  provisions"  of  the  act :  sect.  92,  stat.  1  &  2  W.  4,  c.  41,  s.  1,  does 
not  really  give  any  more  extensive  power  than  is  conferred  by  sect.  83 
of  the  later  act :  the  provision  in  this  latter  for  calling  out  special  con- 
stables in  a  borouglf  is  limited  in  terms  to  the  month  of  October ;  but  it 
would  be  construed  as  directory  only  if  necessity  arose  for  calling  out 
more  at  a  different  time  of  Jhe  year.  Rex  v.  The  Mayor  of  Norwich,  1 
B.  i  Ad.  310  (E.  C.  L.  R.  vol.  20),  affords  an  instance  of  such  a  con- 
struction. 

(a)  Stat.  5  A  6  W.  4,  0.  76,  s.  02. 

(6)  Oowling  referred  parttoulurly  to  secti.  1  and  5. 
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♦fiOdl       *-3far^m  was  heard  in  reply.  Cfur.  adv.  vuU, 

■'      Patteson,  J.,  in  this  term  (May  5th),  delivered  the  judgment 
of  the  Court. 

The  question  raised  by  the  seventh  and  eighth  returns  to  this  writ  of 
mandamus  is,  whether  the  borough  of  Manchester,  at  the  time  when  an 
order  was  made  on  the  county  treasurer  for  payment  of  the  expenses  of 
special  constables,  was  contributory  to  the  public  rate  for  the  county  of 
Lancaster,  within  the  meaning  of  stat.  1  &  2  W.  4,  c.  41,  s.  13.  It  ia 
clear  that  the  town  of  Manchester,  before  it  was  incorporated  and  had  a 
grant  from  the  Crown  of  a  separate  court  of  quarter  sessions,  was  con- 
tributory to  the  county  rate.  The  mode  of  imposing  that  rate  was  by 
assessment  of  the  different  messuages,  &c.,  within  the  town,  in  the  ordi- 
nary way.  But,  upon  the  grant  of  the  separate  court  of  sessions,  the 
borough  of  Manchester,  then  recently  incorporated,  came  within  the  opera- 
tion of  the  112th  section  of  stat.  5  &  6  W.  4,  c.  76.  That  section  pro- 
hibits the  assessment  to  the  county  rate  of  any  messuages,  &c.,  within  the 
borough;  and  enacts  that  «<  every  part  of  every  such  borough  shall  thence- 
forward be  wholly  free  and  discharged  from  contributing,  otherwise  than 
is  hereinafter  provided^  to  any  rate  or  assessment  of  any  kind  of  and  for 
the  county."  The  113th  section  then  provides,  in  effect,  that,  where 
prisoners  are  sent  for  trial  at  the  assizes  for  offences  committed  in  the 
borough,  the  order  for  payment  of  the  expenses  of  prosecutors  and  wit- 
nesses shall  be  made,  not  on  the  county  treasurer,  but  on  the  treasurer  of 
the  borough.  The  114th  section  enacts  that  the  treasurer  of  the  county 
shall,  not  more  than  twice  in  a  year,  send  to  the  council  of  the  borough 
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'•'an  account  of  all  costs  arising  out  of  the  prosecution,  mainte- 


nance, and  punishment,  conveyance  and  transport  of  all  offenders 
committed  for  trial  at  the  assizes  for  such  county  from  any  borough  in 
which  a  separate  court  of  quarter  sessions  shall  be  holden,  and  shall 
make  order  on  the  council  for  payment,  who  shall  order  payment  oat 
of  the  borough  fund.  Then  the  117th  section  provides  that  the  trea- 
surer of  the  county  shall  keep  an  account  of  all  sums  received  <«  in  aid 
or  on  account  of  the  county^ratey"  and  of  *«the  sum"  (in  the  singular 
number^  of  money  expended  out  of  the  county  rate  for  purposes  other 
than  the  prosecution,  &c.,  of  offenders  committed  for  trial  in  sach 
county,  and  shall  send  a  copy  not  more  than  twice  a  year  to  the  councO 
of  every  borough  in  the  county  hiaving  a  separate  court  of  sessions,  and 
which  before  the  passing  of  stat.  2  &  8  W.  4,  c.  64  (for  fixing  the 
boundaries  of  boroughs),  was  chargeable  with  or  lii^le  to  contribute  to 
the  county  rate;  and  shall  make  an  order  on  the  council  for  payment 
of  such  proportion  of  such  sum  (in  the  singular  number)  as  would  have 
been  chargeable,  "  aft^r  deducting  all  sums  6f  money  received  in  aid  of 
(not  on  account  of)  the  county  rate  as  aforesaid,  if  this  act  had  not 
passed,  on  such  borough :  and  that  order  is  to  be  satisfied  out  of  the 
borough  fund.     The  deduction  intended  by  this  section  is  perhaps  not 
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very  clearly  expressed ;  but  it  is  not  material  to  ascertain  precisely  what 
it  18.  The  meaning  of  the  legislature  is  plain :  That,  whereas  the 
borough  formerly  contributed  to  the  coilnty  rate,  and  messuages,  &c., 
were  assessed  to  it,  such  assessment,  after  the  grant  of  a  separate  court 
of  sessions,  shall  no  longer  take  place :  the  borough  shall  pay  all  the 
costs  in  regard  to  prisoners  committed  from  *the  borough  for  trial 


at  the  assizes,  and  shall  have  nothing  to  do  with  the  costs  in  re- 


[*606 


gard  to  all  other  prisoners  tried  there ;  but,  as  to  all  other  expenses 
payable  out  of  the  county  rate,  the  borough  shall  contribute  its  just 
qoota  in  a  gross  sum  under  the  order  of  the  treasurer  of  the  county, 
which  sum  shall  be  taken  from  the  borough  fund :  so  that  the  costs  of 
the  prisoners  from  the  borough,  and  from  other  parts  of  the  county,  are 
not  blended ;  but  as  to  all  other  matters  the  borough  is  contributory  to 
the  county  rate  in  substance  as  it  was  before,  though  in  a  distinct  form. 
It  is  also  to  be  observed  that  the  borough  fund  is  not  a  rate  in  the  nature 
of  a  county  rate,  though,  if  that  fund  be  deficient,  such  a  rate  may  be 
made  to  supply  the  deficiency. 

We  are  therefore  of  opinion  that  the  borough  of  Manchester  is  con- 
tributory to  the  county  rate.  But  it  is  contended  not  to  be  so  within 
the  meaning  of  stat.  1  &  2  W.  4,  c.  41,  s.  13,  with  regard  to  the  expenses 
of  special  constables  appointed  under  that  act,  because  of  the  provisions 
in  Stat.  e5  &  6  W.  4,  c.  76,  regarding  special  constables. 

The  Sf^  section  of  that  act  makes  it  imperative  on  borough  magis- 
trates, in  the  month  of  October,  to  appoint  so  many  persons  as  they 
shall  think  fit  to  act  as  special  constables  when  required  by  warrant  of 
a  justice  ;  and  they  are  to  receive  3«.  6d.  but  of  the  borough  fund  for 
every  day  during  which  they  shall  be  called  out  to  act.  If  the  persons 
for  whose  remuneration  the  order  in  dispute  was  made  had  been  special 
constables  so  appointed  under  that  83d  section,  no  doubt  they  mu^t  have 
been  paid  out  of  the  borough  fund ;  but  it  is  distinctly  stated  in  the  writ 
of  mandamus  that  they  *were  not,  but  that  they  were  appointed  r^^nr^fj 
under  the  statute  1  &  2  W.  4,  c.  41,  and  that  no  appointment  ^ 
was  made  under  the  83d  section  of  stat.  5  &  6  W.  4,  c.  76.  It  was, 
however,  argued  that,  even  if  any  appointment  had  been  made  under  the 
83d  section,  still  it  would  be  competent  for  the  magistrates  to  make  an 
additional  appointment  if  circumstances  required  it,  and  that  the 
additional  special  constables  must  be  paid  under  that  section  ;  and  much 
more  that,  if  the  annual  appointment  was  omitted,  and  no  special  con- 
stables were  appointed  until  circumstances  required  their  services,  they 
must  be  so  paid,  for  that  the  legislature  in  passing  stat.  5  &  6  W.  4,  c. 
76,  must  have  intended  to  repeal  stat.  1  &  2  W.  4,  c.  41,  as  regards 
special  constables  in  boroughs,  or  must  be  taken  legislatively  to  have 
declared  that  the  statute  1  &  2  W.  4,  c.  41,  would  not  apply  to  boroughs 
at  all :  for  the  83d  section  in  question  is  not  limited  to  boroughs  having 
a  grant  of  a  separate  court  of  sessions. 
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We  cannot  agree  to  this  argument.  The  legislature  has  plainly 
directed  how  special  constables  appointed  annually  in  the  ordinary  way 
upon  the  chance  of  their  services  being  wanted,  are  to  be  paid  if  called 
out.  But  the  case  may  be  very  different  with  regard  to  special  consta- 
bles appointed  in  an  extraordinary  way,  on  a  sudden  emergency,  under 
the  provisions  of  stat.  1  &;  2  W.  4,  c.  41 ;  and  the  legislature  may  have 
intended  to  leave  their  remuneration  to  depend  on  that  statute  only.  At 
all  events  we  cannot  find  any  other  which  authorizes  their  remuneration 
at  all ;  and  we  do  not  think  that  the  omission  of  the  borough  magistrates 
to  do  their  duty  in  making  the  annual  appointment  alters  the  case.  It 
is  stated  in  the  writ  of  mandamus,  and  not  denied  by  the  return,  that 
^f)0H1  ^^^  borough  of  Manchester  has  *been  charged  towards  the 
^  expenses  of  special  constables  appointed  for  other  parts  of  the 
county,  at  the  same  time  as  those  as  to  whose  remuneration  the  order  in 
question  was  made.  Whether  this  is  actually  the  fact  is  not  material ; 
but,  according  to  the  view  we  have  taken  of  the  extent  to  which  the 
borough  is  contributory  to  the  county  rate,  we  do  not  see  how  it  could 
be  otherwise  than  that  the  borough  should  be  so  charged ;  which  is  an 
•  additional  reason  why  the  expenses  in  question  should  also  be  paid  out 
of  the  county  rate.  '^ 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  T^h  and  8th 
returns  are  insufficient,  and  that  judgment  must  be  given  on  the  demurrers 
to  them  for  the  prosecutors. 

The  other  returns  were  admitted  to  be  bad.  And,  therefore,  the 
judgment  will  be  general  for  the  prosecutors. 

Judgment  for  the  Crown. 


BARNARD  GREGORY,  and  MARGARET,  his  Wife,  Administratrix, 
Ac,  of  JOHN  THOMPSON,  deceased,  Vrith  will  annexed,  v.  DUFF. 
AprU  26. 

PeclaratioD,  in  debt,  for  rent  reserved  on  a  lease,  stated  that  B.  and  L.,  before  and  at  the  tisM 
of  the  demise  thereinofter  mentioned,  were  possessed  of  certain  premises,  and  that,  by  a  lesM 
made  between  B.  and  L.,  of  one  part,  and  D.  of  another  part,  B.  A  L.  demised  the  premiflee  to 
D. ;  the  reversion  was  traced  to  plaintiff;  and  it  was  alleged  that  D/s  interest  became  vested 

'  in  defendant.  The  defendant,  in  separate  pleas,  traversed  the  possession  of  B.  and  L.  mode 
•c  form&,  and  that  the  deed  was  the  deed  of  D.  It  appeared,  at  the  trial,  that  L.  had  di«d 
before  the  execution  of  the  lease.  The  Judge  amended  the  declaration  by  striking  L.'s  name 
oat  of  the  record. 

Held,  that  such  amendment  was  within  sect.  23  of  stat.  8  1;  4  W.  4,  o.  42,  as  to  the  issnes  arising 
on  both  pleas. 

Debt.     The  first  count  of  the  declaration  alleged  that  John  Beaa- 

champ  and  Henry  Laundj,  before  and  at  the  time  of  the  demise  after 

*fiOQl  ™®^'^o^^®^>  ^®f^  *lawfully  possessed  of  certain  premises  for  the 

^  rebidue  of  a  term  of  fifty-seven  years ;  and,  being  so  possessed, 
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to  wit,  on  24th  October,  1848,  by  an  indenture  then  made  between 
Edward  Moggridge  of  the  first  part,  the  said  John  Beauchamp  and 
Henry  Laundy  of  the  second  part,  Robert  Oxley  of  the  third  part,  and 
James  Vincent  Dyke  of  the  fourth  part,  <<  the  said  John  Beauchamp 
and  Henry  Laundy  did  demise  and  lease  untcT  the  said  James  Vincent 
Dyke"  the  said  premises,  for  a  term  of  ten  years,  paying  to  Beauchamp 
and  Laundy,  their  executors,  &c.,  the  yearly  rent  of  742.  The  count 
then  recited  a  covenant  in  the  lease,  by  Dyke,  with  Beauchamp  and 
Laupdy,  for  payment  by  Dyke,  his  executors,  &c.,  of  the  rent  to  Beau- 
champ and  Laundy,  their  executors,  &c. ;  Dyke's  entry  into  possession  ; 
the  death  of  Laundy  afterwards,  leaving  Beauchamp  surviving;  and 
that,  Dyke  being  so  possessed  of  the  term,  and  Beauchamp  so  possessed 
of  the  reversion,  to  wit,  on,  &;c.,  by  indenture  between  Beauchamp  of 
the  first  part,  certain  other  persons  of  the  second,  third,  and  fourth 
parts  respectively,  and  John  Thompson  (the  intestate)  of  the  fifth  part, 
Beauchamp  assigned  the  reversion  to  Thompson,  who  became  posse^^sed 
thereof:  and  that  afterwards,  to  wit,  on  80th  September,  1842,  nil  the 
estate,  interest,  &;c.,  of  Dyke  in  the  premises  legally  came  to  and  vested 
in  defendant  by  assignment  thereof;  whereupon  the  defendant  entered 
into  and  upon  the  demised  premises,  and  became  possessed  thereof,  and 
coDtinued  so  possessed  till  25th  December,  1847.  That,  after  Thomp- 
son became  possessed  as  aforesaid,  and  after  the  assignment  to  defend- 
ant as  aforesaid,  and  during  the  term,  to  wit,  on  the  day  and  year  last 
aforesaid,  a  large,  &c.,  to  wit,  388Z.  10«.,  of  the  rent,  for  5^  years  of 
the  term,  ending  (to  wit)  on  the  day  and  year  last  *aforesaid,  p^/»-./% 
became  and  was  due  to  the  said  Barnard  Gregory,  and  Margaret,  *- 
his  wife,  as  administratrix :  whereby  an  action,  &c.  There  waa  also  a 
count  on  an  account  stated,  on  which  nothing  turned. 

Plea  3.  To  1st  count :  That  Beauchamp  and  Laundy  were  not  law- 
fully possessed  of  the  said  premises,  &c.,  in  manner  and  form,  &c.  Issue 
thereon. 

Plea  4.  To  1st  count :  That  the  supposed  indenture,  in  the  1st  count 
mentioned,  is  not  the  deed  of  the  said  J.  V.  Dyke.  Issue  thereon. 
(There  were  other  issues,  not  now  material.) 

On  the  trial,  before  Coleridge,  J.,  at  Westminster,  during  the  present 
lerm,  it  appeared  that  Laundy  had  died  before  the  execution  of  the  lease 
of  1828.  It  was  contended  that  the  defendant  was  therefore  entitled  to 
a  verdict  on  the  3d  and  4th  issues. 

On  the  application  of  counsel  for  the  plaintiffs,  the  learned  Judge 
amended,  by  striking  out  Laundy's  name  from  the  record.  Verdict  for 
plaintifis,  on  the  issues  above  mentioned ;  leave  being  reserved  to  move 
to  enter  a  verdict  for  defendant. 

Lmh  now  moved  accordingly. — The  learnedVudge  had  no  authority  to 
make  the  amendment.  The  power  of  amending  the  record  at  the  trial, 
given  to  any  Court  of  record  or  judge  at  nisi  prius  by  stat.  3  &  4  W.  4, 
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c.  42,  is  confined,  by  sect.  23,  to  variances  between  proof  and  recital  of 
any  <«  contmct,  custom,  prescription,  name,  or  other  matter,  in  any  par- 
ticular or  p  1 1  liculars  in  the  judgment  of  such  court  or  judge  not  material 
to  the  merits  of  the  case."  «<  Other  matter"  must  mean  only  matter 
ejusdem  generis.  Here  there  is  an  amendment  as  to  a  material  fact. 
^g--^  [Erlb,  J. — Is  not  a  demise  *a  contract?]  That  may  perhaps 
suggest  an  answer  to  the  objection,  so  far  as  respects  the  fourth 
plea :  but  the  variance  insisted  upon  under  the  third  plea  is  upon  the 
statement  of  possession.  [Colebjdge,  J. — Gayler  v.  Farrant,  4  New 
Ca.  286,  was  relied  upon  at  the  trial  in  support  of  the  amendment  The 
words  used  in  sect.  23  of  stat.  8  &;  4  W.  4,  c.  42,  show  that  the  power 
of  amendment  under  that  statute  was  meant  to  have  a  wider  range  than 
that  under  stat.  9  Geo.  4,  c.  16.]  No  doubt,  by  stat.  3  &  4  W.  4,  c, 
42,  the  power  of  amendment  is  no  longer  confined  to  writings.  [Erie, 
J. — The  power  of  amendment  was  considered  to  warrant  the  subsequent 
restriction  in  the  number  of  counts.(a)]  In  Gayler  v.  Farrant  the  action 
was  replevin ;  and  the  variance  there  amended  .was  a  variance  as  to  the 
nature  of  the  holding  by  the  tenant;  that  was  clearly  within  the  statute, 
as  being  a  variance  touching  a  contract. 

Patteson,  J. — The  amendment  seems  to  have  been  properly  made. 
It  is  conceded  that  the  variance  in  the  statement  of  the  demise  is  a 
variance  in  the  statement  of  a  contract,  and  is  therefore  within  sect.  23 
of  stat.  3  &  4  W.  4,  ct  42.  But  the  interest  in  the  party  demising  was 
a  necessary  averment  in  the  declaration ;  and  it  would  have  been  absurd 
to  amend  the  variance  as  to  the  demise  without  at  the  same  time  amend- 
ing the  variance  as  to  the  previous  possession.  We  ought  to  make  this 
amendment,  if  the  words  of  the  statute  enable  us:  and  the  words,  <(any" 
(<  matter"  <«  not  material  to  *the  merits  of  the  case,"  are  quite 


*612] 


large  enough  to  wjirrant  both  amendments. 


Erle  and  Colsridoe,  Js.,  concurred.  Rule  refused. 

(a)  In  Reg.  Oen.  HiL  4  W.  4.    First  Genertl  Rules  and  RegnlAtions,  6,  5  B.  Jk  Ad.  iL  (£.  C. 
L.  R.  ToL  27). 


The  QUEEN  v.  The  Inhabitants  of  PRIOR'S  HARDWICK. 

Apra  28, 

Reported,  12  Q.  B.  168  (E.  C.  L.  R.  vol.  64). 


The  QUEEN  v.  The  Inhabitants  of  GOOLE. 
Reported,  12  Q.  B.  172  (E.  C.  L.  R.  vol.  64). 
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The  QUEEN  v.  The  Inhabitants  of  EALING. 
Beported,  12  Q.  B.  178,  note  (a)  (E.  G.  L.  B.  vol.  64). 


*In  the  Matter  of  JOHN  CRAWFORD.    AprS  80.      [*618 

fhmhU,  that  a  writ  of  habeu  eorpni  ad  snbjloiendam  ruu  to  the  Isle  of  Man ;  at  any  rate  since 
Stat  5  G.  3,  e.  26,  by  which  the  island  is  vested  unalienably  in  the  king  and  his  suooessors. 
If  it  does  so  run,  it  is  on  the  oommon  law  principle,  and  not  by  stat  31  0.  S,  c.  2 ;  nor,  where 
the  applicant  is  under  committal  for  contempt^  by  stai.  66  G.  3,  c.  100. 

Assaming  that  it  runs : 

I.  Where  the  Court  of  Chancery  (which  is  a  oourt  of  record)  of  the  island  has  committed  a  party 
for  contempt  in  publishing,  out  of  Court,  a  newspaper,  considered  by  the  Court  to  be  defama- 
tory of  its  proceedings,  this  Court  will  not  interfere  by  habeas  corpus. 

1  Although,  by  the  English  law,  a  commitment  for  contempt  in  publishing  libellous  matter  of 
a  Court  is  in  the  nature  of  punishment,  and  should  be  for  a  time  certain,  yet  when  the  Court 
of  Chancery  of  the  Isle  of  Man  had  committed,  as  abore, "  until  further  order,"  and  it  appeared 
by  affidarit  that  this  was  consistent  with  the  practice  of  that  Court,  the  Court  of  Queen's  Bench 
refused  to  interfere  by  habeas  corpus. 

S.  Where  it  appears,  from  the  statement  of  the  party  committed,  and  firom  the  general  course 
of  the  proceeding,  that  the  eomnfitment  is  the  act  of  the  Court  of  Chancery  of  the  island,  this 
Court  will  not  interfere  by  habeas  corpus  on  the  ground  that  the  written  warrant  of  commitment 
does  not  purport  in  terms  to  be  the  act  of  the  Court,  and  is  signed  only  by  a  person  who 
appears  by  affidayit  to  be  the  Lieutenant-Governor,  but  is  not  expressly  stated,  in  the  warrant 
or  affidavit,  to  be  a  constituent  part  of  the  Court 

A  HABEAS  CORPUS  having  issued,  directed  to  the  keeper  of  Her  Ma- 
jesty's gaol  at  Castle  Bnshen,  in  the  Isle  of  Man,  and  his  deputy,  com- 
manding him  to  have  the  body  of  John  Crawford  before  this  Court,  at 
Westminster,  to  undergo  and  receive,  &c..  Peacock,  in  this  term,  ob- 
tained a  rule  calling  upon  the  prosecutor  to  show  cause  why  the  writ 
should  not  be  quashed,  on  the  ground  that  the  same  had  issued  impro- 
vidently.     The  following  facts  appeared  upon  aflBdavit. 

On  March  7th,  1849,  Patteson,  J.,  issued  a  summons,  calling  upon 
the  Honourable  Charles  Hope,  Lieutenant-Governor  of  the  Isle  of  Man, 
and  upon  the  keeper  of  the  gaol,  to  show  cause  at  chambers  on  the  21st 
and  22d  March,  why  the  writ  should  not  issue.  The  summons  was 
granted  on  the  affidavit  of  John  Crawford.  He  deposed  that  he  attended 
the  Chancery  Court  held  at  Castleton,  in  the  Isle  of  Man,  on  certain 
days  in  January  last,  as  spectator  and  auditor  of  a  cause  there  pending. 
That  he  wrote  an  article  *commenting  on  the  proceedings,  which  r*g^  ^ 
was  inserted  as  a  leading  article  in  the  Mona's  Herald  newspa-  ^ 
per,  published  on  24th  January.  That  at  a  Chancery  Court,  holden  at 
Castle  Rushen,  on  27th  January,  it  was  ordered  thai  Robert  Fargher, 
the  printer  and  publisher  of  the  newspaper,  should  attend  the  Court  on 
Ist  February,  "  to  answer  for  unlawfully  and  contemptuously  printing 
and  publishing*'  <<  the  said  articley  tending  to  scandalize  and  defame  the 
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said  Court/'  according  to  the  terms  used  in  the  order,  <<  as  from  a  copy 
thereof,  in  the  name  of  the  Honourable  Charles  Hope,  the  Lieutenant- 
Governor  of  the  said  Island,  and  directed  to  the  Coroner  of  Middle 
Sheading,  appears."  That  no  Court  was  held  on  1st  February,  "in 
consequence  of  the  indisposition  of  the  Lieutenant-Governor ;  but  the 
OQurt  was  adjourned"  till  15th  February.  That  Fargher  then  attended, 
and  admitted  that  he  was  the  printer  and  publisher,  and  expressed  his 
regret  that,  in  consequence  of  bad  health,  he  had  not  given  the  article 
the  consideration  it  ought  to  have  received,  and  that  it  should  have  given 
oiTence  to  ihe  Court:  and  he  tendered  an  apology  and  offered  to  publish 
it  in  all  tho  insular  newspapers.  That  the  Court  did  not  accept  the 
apology,  but  forthwith  committed  Fargher  for  contempt  of  Court.  That 
Crawford  then  stated  to  the  Court  that  he  was  the  author,  and  was 
willing  to  take  the  responsibility,  provided  the  Court  relieved  Fargher, 
but  that  he  would  not  acknowledge  the  right  of  the  Court  to  act  in  the 
vague,  informal,  and  summary  way  they  were  doing,  and  stated  grounds 
of  objection,  which  will  be  found,  with  others,  more  formally  detailed  in 
a  later  part  of  the  depositions. 

*fi1  '^l  *'  That,  disregarding  the  objection,  and  without  *ordering  the 
^  article  in  question  to  be  read,  or  pointing  out  the  alleged  illegal 
or  contemptuous  words  or  sentences,  or  stating  wherein  the  illegality  or 
contempt  consisted,  the  Court  forthwith  committed  the  deponent ;  and 
he  and  Mr.  Fargher  were  immediatelv  removed  from  court  in  custody, 
and  conducted  to  a  cell  in  Castle  Kushen,  and  there  detained,"  kc. 
*'  That,  after  remaining  in  custody  for  three  hours,  the  deponent  and 
Mr.  Fargher  requested  to  see  the  warrant  by  which  they  were  detained; 
but  the  oflScers  and  gaoler  admitted  they  had  no  warrant."  That  Craw- 
ford thereupon  addressed  a  letter  to  the  Lieutenant-Governor,  which 
was  set  out  on  affidavit,  stating  that  the  parties  had  been  detained  three 
hours,  and,  on  applying  to  know  by  what  warrant  or  authority  they 
were  so  detained,  were  <<  told,  there  is  no  other  than  the  verbal  order 
of  committal"  of  the  Lieutenant-Governor,  «  and  that  the  gaoler,  Mr. 
Cayley,  on  having  asked  an  explanation  of  this  from  his  honour,  Deem- 
ster Hey  wood,  was  told  « he  was  just  to  keep*  the  parties  <  in  custody: 
the  letter  then  remonstrated  against  the  detention  as  illegal,  even  if  the 
article  above  mentioned  was  a  libel ;  and  prayed  the  Lieutenant-Governor's 
interference,  and  stated  the  intention  of  the  writer  to  complain  of  the 
proceedings.  The  affidavit  went  on  to  state  that,  at  the  end  of  seven 
hours,  the  gaoler  appeared  with  a  warrant  or  written  order  of  committal 
of  Fargher  and  Crawford ;  and  that  Crawford  still  continued  a  prisoner. 
The  writing  was  as  follows : 

"At  a  Chancery  Cottrt  holden  at  Castle  Rushen,  by  a^jovm^i^^  ^^^  l^th  Febraary,  1S49. 
"Whereas  John  Crawford,  of  the  town  of  Donglas,  Tolontarily  appeared  before  this  Goort.  &diI 

avowed  himself  to  be  the  anther  of  an  article  *pnbli8hed  in  a  certain  newspaper  call«tl 
^^616]   the  Mona's  Herald  and  Fargher's  Isle  of  Man  Advertiser,  on  the  24th  Janasry  U^ 

headed  <Tha  Chancery  Conrt,'  and  to  be  responsible  for  the  pablication  thereof:  AdA 
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whereu  the  writing  and  publishing  the  said  arUole  is  a  contempt  of  this  Court :  It  is  therefore 
herebjr  ordered  that  the  said  John  Orawford  be,  for  such  his  contempt,  committed  a  prisoner  to 
the  gaol  of  Castle  Roshen,  there  to  remain  until  further  order. 

(Signed)  Charlks  Hops." 

Crawford,  then,  in  his  deposition,  submitted : 

I.  That  <<The  charge  of  writing  and  publishing  a  certain  article  in  the  Mona's  Herald,  of,  any 
date,  caoDot  be  a  contempt  of  Court,  inasmuch  as  the  deponent  did  not  thereby,  nor  could  not 
by  80  doing,  violate  any  known  rule  or  order  of  the  Court  of  Chancery  of  the  Isle  of  Man. 

"2.  That,  without  particularising  the  alleged  contempt,  it  was  not  a  charge  any  accused  party 
conid  meet :  it  was"  **  general,"  "  vague  and  informal ;"  and  '*  could  not  be  the  foundation  of  any 
legal  proceedings  or  warrant  any  penal  conclusion  whatever."  That,  there  was,  indeed,  "  no 
formal  charge  brought  against  the  deponent:"  and  that  "such  summary  procedure  is  contrary 
Bot  only  to  the  laws  of  England  but  is  contrary  to  the  written  laws  of  the  Isle  of  Man ;  and  there 
is  no  'breast  law*  or  'practice'  which  can  sanction  it" 

"3.  The  Court  was  not  sitting  at  the  time  of  the  publication.  The  publication  took  place  in 
Douglas,  ten  miles  distant  from  the  seat  of  Government  The  offence,  if  offence  at  all,  comes 
aoder  the  head  of  libel  more  properly  than  what  is  technically  termed  contempt  of  Court,  and 
behooved  to  be  charged,  agreed,  discussed,  and  decided,  not  in  a  summary,  but  in  a  formal,  legal, 
and  constitutional  manner. 

"4.  That  the  article  alleged  to  be  illegal  and  contemptuous  in  the  order  or  rule  of  Court 
a^nst  R.  Fargher  was  not  once  read,  or  the  heads,  or  sentences  or  words,  said  to  have  a 
tenUency  to  scandaliae  and  defame  the  Court,  were  not  pointed  out  or  adduced  so  as  to  enable 
the  deponent  to  admit  or  deny,  or  offer  any  plea  or  defence  whatever;  and  he  was  literally  com- 
pelled, by  the  necessity  of  the  case,  to  decline  to  plead. 

"  5.  That  imprisonment  for  an  indefinite  period,  for  a  publication  under  the  circumstances 
stated,  is  illegal  and  unconstitationaL 

"6.  (Without  entering  on  the  merite  of  the  article),  that  deponent  wrote  it  with  no  intention 
to  scandalize  or  defame  the  Court,  but  with  the  sincerest  desire  to  uphold  the  law,"  Ac. 

The  affidavit  further  stated  that  Fargher  had  subsequently,  on  his 
petition,  been  discharged  upon  finding  bail  for  good  behaviour. 
*Bj  affidavits  filed  on  the  present  motion  it  appeared  that,  on 


the  service  of  this  rule,  a  doubt  was  felt,  on  the  part  of  the  au- 
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thorities  of  the  Isle  of  Man,  whether  the  writ  ran  to  the  island.  That, 
in  consequence,  communications  were  addressed  to  the  Secretary  for  the 
Home  Department ;  bat  that,  from  the  state  of  communication  by  post 
between  the  Isle  of  Man  and  England,  it  became  impossible  to  show 
cause,  as  required  by  the  summons ;  and  that  the  writ  was  issued  accord- 
ingly, dated  24th  March,  and  returnable  on  the  first  day  of  this  term. 

William  Watson  Christian,  clerk  of  the  council  in  the  Isle  of  Man,  and 
an  advocate,  solicitor,  and  attorney  therein,  deposed  that  he  had  made 
himself  acquainted  with  the  common  law  of  the  island.  «  That  the  Court 
of  Chancery  of  the  Isle  of  Man  is  a  court  of  record,  having  jurisdiction 
throughout  the  island.  And  this  deponent  understands  and  believes  that, 
by  the  common  law  of  the  island,  the  said  Court  has  power  to  punish 
parties  for  contempt  of  its  authority,  and  for  contemptuous  behaviour 
towards  it.  That  the  usual  mode  of  proceeding  in  such  cases  ip.  to  make 
a  rule  or  judgment  declaring  the  party  to  be  in  contempt,  and  awarding 
such  punishment  as  the  Court  may  deem  proper,  which  rule  or  judgment 
id  entered  in  a  book  in  the  Rolls  Office  of  the  said  island,  called  the 
Chancery  Book.  That  no  warrant  is  granted  by  the  Court  for  the  ap- 
prehension or  imprisonment  of  the  party ;  but,  if  the  party  is  not  present, 
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ftnd  ordered  by  the  Coart,  when  pronouncing  sentence,  to  be  taken  into 
the  custody  of  the  officer  of  the  Court,  or  of  the  gaoler  of  Castle  Rushen, 
a  copy  of  the  rule  or  judgment  is  made  out  and  certified  by  the  Clerk 
♦filfil  ^^  ^^^  Rolls,  which  is  a  sufficient  ♦authority  to  the  proper  officer 

■'  to  apprehend  and  imprison  the  party.  That,  by  the  common  law 
of  the  said  island,  parties  in  contempt  of  any  of  the  Courts  are  committed 
to  the  gaol  of  Castle  Rushen ;  and  no  period  is  in  general  fixed  for  their 
release ;  but  they  obtain  such  release  upon  applying  to  the  Court  and 
showing  that  they  have  complied  with  the  judgment  of  which  they  have 
acted  in  contempt,  and  paying  the  fine  imposed  upon  them ;  or,  in  cases 
of  contemptuous  behaviour  to  the  Court,  upon  their  paying  the  fine  im- 
posed ;  or  upon  making  such  apology,  or  complying  with  such  terms,  as 
the  Court  may  deem  satisfactory." 

Archbold  now  showed  cause. — The  first  objection  made  to  the  issuing 
of  this  writ  is  that  it  does  not  run  from  the  Courts  of  Westminster  to  the 
Isle  of  Man.  The  Isle  of  Man  is  not  mentioned  in  stat.  31  C.  2,  c.  % 
B.  11 :  but  in  stat.  56  G.  3,  c.  100,  s.  1,  it  is  mentioned.  It  will,  iow- 
ever,  be  answered  that  the  latter  statute  is  inapplicable,  because  the 
prisoner  is  confined  <«  for  some  criminal  or  supposed  criminal  matter/* 
But  at  common  law  the  writ  runs  <<  into  all  parts  of  the  King's  domi- 
nions ;"  3  Blackst.  Com,  131.  When  Calais  belonged  to  England,  the 
writ  ran  thither ;  14  Vin.  Abr.  217,  tit.  HabeoB  Corpus  (E.  2),  pi.  3, 
citing  Anonymous  (1  Vent.  357),  case  in  Ventris  and  Bourn's  Case,  Cro. 
Jac.  543,  per  Montague,  C.  J. ;  4  Bac.  Abr.  118  (7th  ed.),  tit.  Hahem 
Corpusifi)  2.  The  present  mode  of  discussing  the  question  is  incon- 
venient :  the  party  should  be  brought  up,  and'  the  validity  of  the  com- 
mitment debated  in  his  presence ;  Ex  parte  Martina,  9  Dowl.  P.  C.  194. 
^^-Q^  [Erlb,  J. — The  practice  adopted  *here  is  convenient,  and  has 

■'  often  been  adopted.  Patteson,  J. — I  offered  to  hear  cause  shown 
against  the  writ  at  chambers.  That  was  not  done.  I  then  directed  that 
this  rule  should  be  applied  for.  The  Court  then  ordered  that  Peacock 
should  be  heard  in  support  of  his  rule,  as  if  he  were  showing  cause  against 
the  writ  issuing.] 

Peacock^  in  support  of  the  rule. — First,  as  to  the  question,  whether 
the  writ  will  run  to  the  Isle  of  Man.  In  Carus  Wilson's  Case,  7  Q.  6. 
984  (E.  C.  L.  R.  vol.  53),  it  was  admitted  that  the  writ  runs  to  Jersey: 
the  only  question  as  to  the  jurisdiction  was  whether,  under  stat.  Iki 
Vict.  c.  45,  s.  1,  a  baron  of  the  Exchequer  could  issue  a  writ  returnable 
into  this  Court.  Patteson,  J.,  there  (a)  intimated  that  the  writ  would 
not  issue  under  either  stat.  31  C.  2,  c.  2,  or  stat.  56  O.  3,  c.  100 ;  hot 
that  it  would  issue  at  common  law.  There,  as  here,  the  imprisonment 
was  for  an  alleged  contempt  of  Court.  The  true  principle  is  that  a  pre- 
rogative writ,  which  this  is,  runs  into  every  part  of  the  realm  of  England 
by  common  law.     But  the  Isle  of  Man  is  not  part  of  the  realm.    The 

(a)  7  Q.  B.  1009, 1010  (B.  0.  L.  B.  toL  58). 
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history  of  its  connexion  with  the  Crown  of  England  is  given  in  1 
Blackst.  Com.  106.  It  was  a  sort  of  feudatory  kingdom,  held  of  differ- 
ent kings,  bat  finally  of  the  king  of  England,  till  the  statutes  12  6.  1. 
c.  28  (s.  25),  and  5  G.  8,  cc.  26,  89,  the  effect  of  which  was  to  vest  the 
island  unalienably  in  the  Crown,  leaving  the  landed  property,  manorial 
rights,  &c.,  in  the  feudatory.  In  Bishop  of  Sodor  and  Man  v.  Earl  of 
Derby,  2  Ves.  sen.  887,  851  (a.  d.  1751),  it  was  held  that  the  island 
was  not  part  of  the  realm,  though  part  of  the  King's  *dominions.  r^/^oA 
The  bishopric  was  excepted  from  the  operation  of  stat.  5  O.  3,  c.  *- 
26,  by  sect.  4 :  and  this  was  not  altered  by  stat.  45  6.  8,  c.  123.(a) 
The  transfer  was  a  statutory  purchase  of  the  sovereign  rights  in  the 
island,  but  did  not  incorporate  it  with  the  realm.  The  language  of 
Lord  Coke,  4  Inst.  c.  69,  p.  288,  as  to  the  island  before  the  statute 
of  5  G.  8,  supports  this  view ;  and  so  does  Com.  Dig.  Navigation  {F  2). 
Next :  supposing  that  the  writ  will  run,  there  was  no  ground  for  grant- 
ing it  in  this  case.  The  facts  which  already  appear  on  affidavit  show 
matter  for  a  return  which  would  be  an  answer.  The  case  is  not  distin- 
guished from  Cams  Wilson's  Case,  7  Q.  B.  984  (E.  C.  L.  R.  vol.  58). 
The  Court  of  the  Island  has  committed  for  contempt :  and,  as  it  clearly 
has  power  to  do  so,  this  Court  will  not  inquire  into  the  fact  of  the  con- 
tempt, or  the  propriety  of  the  judgment  of  the  Qourt  of  the  island.  It 
may  be  objected  that  the  commitment  does  not  sufficiently  appear  to  be 
the  act  of  the  Court.  But  it  is  headed  «  At  a  Chancery  Court;"  and 
the  language  is  "  it  is  therefore  hereby  ordered."  [Patteson,  J. — That 
might  all  be  done  by  a  clerk  of  the  Court.]  The  affidavit  states  that  the 
Coart  committed  Mr.  Crawford ;  and  also  that  Charles  Hope,  who  signs 
the  commitment,  is  the  Lieutenant-Governor  of  the  island ;  and  it  ap- 
pears, by  plain  inference,  that  the  Governor,  or,  in  his  absence,  the  Lieu- 
tenant-Governor, is  the  head  of  the  Court.  This  is  expressly  stated  in 
Johnson's  View  of  the  Jurisprudence  of  the  Isle  of  Man,  p.  55.  But, 
further,  the  signature  may  be  neglected :  the  *instrument  would  r-i^^o- 
be  sufficient  without  it :  and  Mr.  Crawford's  own  affidavit  states  ^ 
that  he  was  committed  by  the  Court.  The  objections  specified  are  of 
another  kind ;  and  are,  in  substance :  First,  that  the  party  imprisoned 
has  not  violated  any  of  the  rules  of  the  Court.  But  it  is  manifest  that 
an  article  in  a  newspaper  may  interfere  with  the  course  of  justice ;  and, 
if  likely  to  do  so,  is  a  fit  subject  for  the  interference  of  the  Court : 
Anonymous  case  in  Atkyns  (2  Atk.  469),  and  Bakes's  Case,  2  Atk.  472, 
cited  in  the  judgment  there.  Any  Court  of  record  may  commit  in  such 
a  case.  Secondly,  that  the  contempt  is  not  particularly  set  forth.  It 
does,  however,  sufficiently  appear  that  the  Court  considered  the  publica- 
tion, taken  as  a  whole,  to  be  libellous:  they  therefore  possessed  the 

(a)  S«6  Dota  (1)  to  2  Stephens'!  Statutef  relating  to  the  Ecoleiiutioal,  Ac,  InstitatioDs,  Ae.,  p. 
I&30.  AUo,  1  Stephens's  Praetioal  Treatise  of  the  Laws  relating  to  the  Clergy,  p.  40,  note  (3); 
ud  stot  6  0.  4,  e.  34.  • 
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power  of  committing ;  and  their  judgment  is  not  the  subject  of  appeal. 
The  prisoner  complains  that  the  charge  is  not  sufficiently  definite  to 
enable  him  to  plead :  but,  if  he  could  plead,  the  matter  which  he  would 
have  to  answer  would  not  be  more  definite.  The  general  power  of  the 
Court  to  commit  for  contempt  is  alleged  in  the  affidavits ;  and  the  exer- 
cise of  this  power  in  the  case  of  a  contemptuous  publication  is  not  con- 
trary to  the  general  rules  of  justice,  as  was  assumed  in  Van  Sandau  r. 
Turner,  6  Q.  B.  778  (E.  C.  L.  R.  vol.  61),  in  this  Court,  and  was 
directly  decided  in  Ex  parte  Van  Sandau,  1  Phillips's  Rep.  445,  605,  in 
the  Court  of  Chancery.  Thirdly,  that,  as  this  commitment  is  <«  until 
further  order,*'  the  party  might  be  imprisoned  for  an  indefinite  time. 
In  Carus  Wilson'^s  Case,  7  Q.  B.  984  (E.  C.  L.  R.  vol.  53),  the  commit- 
ment was  not  for  a  definite  time.  [Patteson,  J. — The  party  was  ordered 
to  pay  a  fine  and  ask  pardon,  and  was  committed  until  he  should  bare 
^obeyed :  he  might  put  an  end  to  the  confinement  whenever  he 
pleased:  here  the  imprisonment  is  to  last  till  the  Court  does 
something.]  It  is  a  question  of  the  practice  of  the  particular  Court,  with 
which  this  Court  will  not  interfere ;  Brenan's  Case,  10  Q.  B.  492  (E.  C.  L 
R.  vol.  59),  In  the  Matter  of  Clarke,  2  Q.  B.  619  (E.  C.  L.  R.  vol.  42), 
Case  of  the  Sheriff  of  Middlesex,  11  A.  &  E.  278  (E.  C.  L.  R.  vol.  39), 
Gosset  V.  Howard,  10  ft.  B.  411  (E.  C.  L.  R.  vol.  59),(a)  Rex  v.  Clem- 
ent, 4  B.  &  Aid.  218,  231  (E.  C.  L.  R.  vol.  6).  [Patteson,  J.— If 
this  had  been  a  commitment  by  a  magistrate,  it  would  be  bad  according 
to  Rex  V.  James,  5  B.  &  Aid.  894  (E.  C.  L.  R.  vol.  7),  because,  as  it  is 
for  a  contempt,  it  is  in  the  nature  of  punishment,  and  must  be  for  a  time 
certain.]  A  court  is  not  subject  to  the  same  rules  as  a  single  magis- 
trate ;  Gosset  t;.  Howard.  The  proceedings  of  the  Court  of  the  island 
could  not  be  brought  up  by  certiorari.  In  Van  Sandau  v.  Turner,  6  Q.  B, 
755,  the  commitment  was  until  further  order,  but  not  held  bad  on  thata^ 
count.  Suppose  a  witness  committed  for  not  answering ;  that  would  not  be 
for  a  definite  time :  and,  if  he  afterwards  did  answer,  that  would  not  purge 
the  contempt.  [Coleridob,  J. — If  he  were  imprisoned  afterwards,  must 
not  that  imprisonment  be  for  a  definite  time  ?]  It  is  not  quite  correct  to 
call  that  a  punishment  which  is  an  act  done  to  preserve  the  authority  of 
the  Court.  [Coleridge,  J. — Could  the  commitment  be  pleaded  in  bar 
to  an  indictment  ?]  No.  Fourthly,  it  is  objected  that  Mr.  Crawford 
had  no  evil  intent.  But  that,  upon  the  authorities  already  cited,  was 
clearly  a  question  for  the  Court  of  the  island.  Lastly,  it  is  urged  that 
the  party  has  here  no  appeal,  unless  this  Court  enforce  the  wiit: 
*B2^1  *^^^  ^^^^'  ^  °^^  ^  consideration  upon  which  the  Court  can 
■'  act. 
Arehboldy  contril. — As  to  the  time  of  the  imprisonment.  The  dis- 
tinction between  the  act  of  a  magistrate  and  the  act  of  a  Court  like  that 

ya)ln  Ezch.  Ch.,  reverimg  the  jndgment  of  Q.  B.  in  Howud  v,  Gouet,  10  Q.  B.  369  (&  C 
L.  R.  Tol.  69).  • 
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of  the  Isle  of  Man  cannot  be  supported.  No  inference  can  be  drawn 
from  commitments  for  non-payment  of  money;  such  a  com^iitment  is 
in  the  nature  of  process,  and  is  like  a  ca.  sa. ;  however  the  instrument 
be  worded,  the  prisoner  is  discharged  as  a  matter  of  course  on  payment 
of  the  money.  In  other  cases,  the  party  committed  may  call  on  the 
opposite  party  to  exhibit  interrogatories.  [Erle,  J. — Do  you  say  that 
a  party  committed  for  contempt  must  be  committed  for  a  time  certain, 
and  then  be  brought  up  ?]  If  the  contempt  be  in  the  face  of  the  Court, 
he  may  be  committed  at  once,  and  finally,  for  a  time  certain.  In  Cams 
Wilson's  Case,  7  Q.  B.  984  (E.  C.  L.  R.  vol.  63),  the  contempt  was  in 
the  face  of  the  Court :  and,  even  there,  the  commitment  was,  in  effect, 
only  till  the  fine  was  paid  and  an  apology  made.  In  Van  Sandau  v. 
Turner,  6  Q.  B.  773  (E.  C.  L;  R.  vol.  51),  also,  the  contempt  was  com- 
mitted in  the  face  of  the  Court.  Rex  t;.  Clement,  4  B.  &  Aid.  216(a) 
(E.  0.  L.  B.  vol.  6),  was  the  case  of  a  fine.  In  Brenan's  Case,  10  Q.  B. 
492  (E.  C.  L.  R.  vol  59),  there  was  a  perfect  judgment,  which  appeared, 
by  affidavit,  to  be  in  conformity  with  the  law  of  Jersey :  this  Court,  not 
having  the  power  to  entertain  a  writ  of  error  from  Jersey,  could  not 
interfere.  But,  generally,  no  Court  has  power  to  imprison,  in  the  first 
instance,  for  a  contempt  committed  out  of  Court ;  this  principle  may  be 
collected  from  Rex  v.  Pocock,  2  Str.  1157,  Rex  v.  Revel,  1  Str.  420, 
'^and  Regina  v.  Wrightson,  2  Salk.  698.  Dr.  Middleton's  case,  r«/^n4 
in  Rex  t;.  Wiatt,  8  Mod.  123,  may  be  cited  as  raising  a  contrary  ^ 
inference :  but  the  proceeding  there  may  be  questioned.  The  distinction 
is  important,  because,  though  Courts  may  take  cognisance  of  what  passes 
before  them,  it  is  an  usurpation  upon  the  province  of  a  jury  to  determine 
a  matter  of  fact  which  the  Court  does  not  witness.  At  any  rate,  it 
appears  from  the  Statute  of  the  Isle  of  Man,  A.  D.  1736,(6)  that,  in  that 
island,  the  contempt  on  which  the  Court  acts  must  be  in  the  face  of  the 
Court.  It  is  true  that  these  statutes  are  not  shown  by  affidavit :  but 
there  is  no  affidavit  negativing  the  existence  of  the  statutes,  or  alleging 

(a)  See  In  the  Matter  of  W.  J.  Clement,  11  Price,  68. 

(6)  The  Ancient  Ordinances  and  Statutes  of  the  Isle  of  Man.    Edited  by  Mills.    DoagUs,  1821. 

The  statute  of  1736  (10  G.  2)  euaotSy  among  other  things:  *<That  no  Coart»  Judge,  or  magis- 
tTAte  within  this  Isle  whatsoever  shall  have  power  or  authority  for  the  future  to  impose  or  infiiot 
iay  fines  or  punishments  upon  any  person  or  persons  within  the  said  Isle,  for  or  on  account  of 
uy  criminal  eauoe  whatsoever,  until  he,  she,  or  they  be  first  convicted  by  the  verdict  or  present- 
ment of  four,  six,  or  more  men,  as  the  case  shall  require,  upon  some  statute  law  in  force  in  the 
Mid  Island."  "  Provided"  "  that  Courts  of  justice  and  magistrates  doing  the  duty  of  their  offices 
ehall  have  and  continue  the  power  of  committing  and  fining  any  person  or  persons  for  con- 
temptuous behaviour,  insulting  or  abusing  them,  or  any  of  them,  in  the  execution  of  their  duty, 
according  as  the  nature  of  the  offence  shall  demerit"  Pp.  235,  6.  A  subsequent  clause  enacts 
that  "during  the  time"  the  Keys  of  the  Island  "are  hearing  causes  none  shall  presume  to  insult 
or  abuse  them,  on  pain  of  being  confined  by  order  from  the  Governor,  upon  application  by  them 
nuule  for  that  purpose,  till  the  offender"  give  bail,  Ac. ;  and  that  he  be  then  fined,  Jkc.  P.  24A. 
A  later  clause  prohibits  the  Spiritual  Courts  of  the  Island  from  imprisoning  on  contempt  for  non- 
appearance to  process,  but  enacts  that»  on  application  to  the  Governor,  and  certificate  of  the  con- 
tempt, "  a  soldier  shall  be  granted  to  take  such  contemner  before  the  said  Court,"  Isc,  **  on  a  day 
»ppointiM|,  and  to  have  a  reasonable  fine  set  upon  them  for  the  contempt,  as  accustomed  in  such 
sues  ii    he  temporal  Court"    P.  246. 
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that  they  contain  nothing  applicable.  As  to  the  general  jurisdictioD, 
*f\9^1  *^®  *writ  will  run  where  the  Crown  has  authority,  that  is  to  say, 
-^  where  the  inhabitants  are  subjects  of  the  Crown.  It  is  unim- 
portant whether  the  island  be  part  of  the  dominions  or  part  of  the 
realm :  but,  as  it  is  inalienably  attached  to  the  Crown,  it  appears  to  be 
part  of  the  realm. 

Patteson,  J. — As  at  present  advised,  I  am  inclined  to  think  that  a 
writ  of  habeas  corpus  ad  subjiciendum  will  run  into  the  Isle  of  Man 
since  stat.  5  G.  3,  c.  26,  whatever  might  have  been  the  law  before  that 
act.  The  passage  cited  from  Com.  Dig.  Navigation  (F  2,)  refers  to  the 
state  of  things  prior  to  the  statute.  In  Bishop  of  Sodor  and  Man  r. 
Earl  of  Derby,  2  Yes.  sen.  837,  351,  it  was  said  that,  although  at  the 
time,  namely  1751,  the  Isle  of  Man  was  not  part  of  the  realm,  it  was 
part  of  the  King's  dominions,  being  a  feudatory  of  the  King,  and  held 
by  liege  homage.  It  had  been  granted  by  James  I.,  to  the  Earl  of  Derby, 
yet  not  as  independent  of  the  King,  for  the  King  was  in  some  way  the 
superior  lord ;  and  it  was  therefore  considered  that  the  question  which 
had  arisen  there,  between  the  Duke  of  Athol  and  the  Earl  of  Derby, 
might  be  discussed  in  the  English  Court  of  Chancery,  if  no  other  juris- 
diction were  a£Srmatively  shown.  Then  stat.  5  G.  3,  c.  26,  transfers 
the  Island  to  the  King,  his  heirs  and  successors,  unalienably :  so  that 
the  King  would  hold  it,  not  in  his  individual  right,  but  in  right  of  the 
Crown.  Therefore  I  cannot  help  thinking  that,  at  least  since  this  statute, 
the  Island  forms  a  part  of  the  dominions  of  the  Crown,  so  that  a  writ 
of  habeas  corpus  ad  subjiciendum  would  run  to  it  at  common  law.  I  do 
*6^fil  ^^^  ®*y  ^^^^  ^^  would  *do  so  under  stat.  31  C.  2,  c.  2 ;  for  the 
^  Island  is  not  named  in  sect.  11 ;  nor,  though  the  Island  is  named 
in  stat.  56  G.  3,  c.  100,  s.  1,  is  that  statute  applicable  to  a  case  like  the 
present. 

Then,  assuming  that  the  writ  will  now  run  to  the  Isle  of  Man,  is  this 
a  case  in  which  the  Court  is  bound  to  issue  it  7  The  form  in  which  this 
question  arises  is  not  material :  I  take  the  case  as  if  cause  had  now  been 
shown  against  our  issuing  the  writ. 

The  first  objection  urged  to  the  commitment  is,  that  it  does  not,  on 
the  face  of  it,  appear  to  have  been  made  by  the  Court  of  Chancery  of 
the  Isle  of  Man,  inasmuch  as  it  is  signed  only  by  the  Lieutenant  Gover- 
nor of  the  Island,  and  it  does  not  appear  that  he  is  the  Judge  of  that 
Court.  I  think,  however,  that  we  have  before  us  materials  from  which, 
when  I  was  applied  to  at  chambers,  I  might  have  collected  that  the  com- 
mitment was  the  act  of  the  Court :  though  certainly  I  did  not  do  so, 
perhaps  from  want  of  sufficient  attention.  It  does  appear  that  proceed- 
ings had  taken  place  in  that  Court :  then  that  a  libel  had  been  published 
reflecting  intemperately  on  those  proceedings ;  that  an  order  had  been 
made  on  the  publisher  to  come  before  the  Court;  and  that  the  holding 
of  the  Court  had  been  postponed  in  consequence  of  the  illness  of  the 
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laeatenant  Governor.  From  this  I  might  have  collected  that  he  was  a 
coDstituent  part  of  the  Court.  The  newspaper  editor  comes  into  Court, 
and  makes  an  apology;  but  he  is  committed.  Then  Mr.  Crawford 
comes  before  the  Court,  and  says  that  he  is  the  author  of  the  publication, 
and  desires  that  he  may  be  dealt  with,  instead  of  the  editor.  The  Court, 
howeyer,  say  to  him,  without  letting  off  the  publisher,  that  *he  is  r^/^oy 
in  oontempt ;  and  he  is  committed  also.  Certainly  that  appears  ^ 
to  be  the  act  of  the  Court ;  for  he  is  not  suffered  to  go  at  large  at  all. 
He  remains  in  prison  for  three  hours ;  and  then  he  sends  a  letter  of 
remonstrance  to  the  Lieutenant  Governor,  saying  that  he  has  been  com- 
mitted by  the  authority  «« of  the  verbal  order  of  committal  of  your 
Excellency."  From  this  I  might  have  collected  that  the  Lieutenant 
6o?ernor  is  the  Court.  Then  a  written  warrant  is  made  out.  That 
does  not  purport  expressly  to  be  made  by  the  Court.  But  all  takes 
place  on  the  same  day :  the  avowal  of  the  authorship,  the  act  of  the 
Court,  and  the  written  warrant,  which  states  that  <<  it  is  therefore  hereby 
ordered  that  the  said  John  Crawford  be,  for  such  his  contempt,  commit- 
ted a  prisoner,"  &c.,  "  there  to  remain  until  further  order."  It  does 
not  indeed  appear  whether  the  original  verbal  commitment  was  « till 
further  order,"  or  how  it  was  framed.  Still,  taking  these  facts  as  they 
appear  before  us,  I  think  that,  if  I  had  been  more  attentive,  I  should 
have  perceived  that  this  is  a  commitment,  by  the  Court  of  Chancery  of 
the  Isle  of  Man,  of  the  avowed  atfthor  of  what  the  Court  adjudge  to  be 
a  contemptuous  libel. 

It  is  then  objected  that  the  Court  could  have  no  general  power  of 
commitment  for  a  libel  published  out  of  Court  some  time  before.  This 
point  has  not  been  expressly  decided  upon.  In  Van  Sandau's  Case,(a) 
the  libel  appears  to  have  been  published  both  in  court  and  out  of  it. 
In  Rex  V.  Almon,(6)  there  was  a  very  *learned  judgment  by  r^Qog 
Chief  Justice  Wilmot,  which  he  intended  to  deliver,  though  it  ^ 
was  not  delivered  in  fact,  the  case  having  been  dropped.  He  satisfac- 
torily shows  that  a  court  of  record  has  power  to  punish,  by  commitment 
for  contempt,  a  libel  published  while  the  Court  is  not  sitting.  There 
must  be  a  choice  as  to  the  mode  of  proceeding ;  for  he  says  that  the 
punishment  may  be  by  indictment  or  by  committal  for  contempt :  he 
treats  it  throughout  as  a  matter  of  election.  That  may  be  an  answer  to 
the  difiBculty  suggested  by  my  brother  Coleridge  to  Mr.  Peacock :  we 
need  not,  however,  determine  as  to  this :  it  is  enough  for  us  to  see  that 
the  Court  has  the  power :  and  that  is  clear  law.  If  that  be  so,  the 
question  whether  the  particular  publication  be  libellous  or  contemptuous 
is  clearly,  as  has  been  said  in  many  instances,  a  question  for  the  Court 
which  commits.     We  have  not  to  inquire  into  this  matter,  which  has 

Vo)  Van  SandM  v.  Torner,  6  Q.  B.  773  (E.  C.  L.  R.  vol.  61) ;  Ex  parte  Van  Bandan,  1  Phillipa'i 
Rep.  446,  605. 

(6)  Notes  and  OpinionB  by  Chief  Justice  Wilmot,  243,  252,  271.  Bee  19  How.  St.  Tr.  1082 
n9be. 
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been  adjudicated  upon  by  a  Court  of  competent  jurisdiction.  But  it  is 
said  that  this  should  go  to  a  jury.  The  fact  of  authorship  is  admiUed 
by  Mr.  Crawford,  who  conies  forward  to  avow  it,  openly  and  very  pro- 
perly. The  construction  of  the  publication  was  for  the  Court.  We 
therefore  cannot  interfere,  unless  there  has  been  some  error  in  the  man- 
ner and  form  of  the  proceeding. 

There  is  no  material  question  as  to  the  form  of  the  warrant  till  we 
come  to  the  end.  It  there  appears  that  the  party  is  committed  <<  until 
further  order."  Now  I  cannot  help  thinking  that  this  is  in  the  nature 
of  punishment,  the  offence  being  visited  in  this  way  by  the  Court ;  and 
that  it  is  not  like  a  committal  of  a  party  till  he  answer,  which  is  rather 
in  the  nature  of  process.  Then,  being  a  punishment,  it  ought  to  be  as 
*82Q1  '^'^^^^^^  ^^  ^  sentence.     That  was  held  in  Rex  v.  James,  5  B.  & 

-'  Aid.  894  (E.  C.  L.  R.  toI.  7),  where  magistrates  committed  a 
party,  for  contempt  of  them  in  the  execution  of  their  office,  till  <<  dis- 
charged by  due  course  of  law,"  there  being  no  course  of  law  for  dis- 
charging him :  and  this  Court  said  that  the  commitment  should  hsYe 
Deen  for  a  time  certain.  Mr.  Peacock  argues  that  this  rule  does  not 
apply  to  superior  courts ;  and  he  distinguishes  the  present  case  from 
cases  where,  as  in  the  instance  of  magistrates,  the  proceedings  might  be 
brought  up  by  certiorari.  I  do  not  know  how  far  that  distinction  is 
good :  but  I  think  that  no  English  Court,  if  their  attention  were  called 
to  the  point,  would  commit  by  way  t>f  punishment,  except  for  a  time 
certain.  The  point  was  not  discussed,  either  in  this  Court  or  in  Chan- 
cery, in  Van  Sandau's  case,(a)  where  the  commitment  was  not  for  a  time 
certain.  But  then,  if  I  understand  the  affidavits  correctly,  this  is  the 
ordinary  form  in  which  commitments  take  place  in  the  Isle  of  Man : 
and  we  know  that  the  law  of  the  Isle  of  Man  is  not  the  law  of  England,  t 
but  differs  from  it  in  some  respects.  We  must  leave  this  to  the  local 
law,  as  we  did  in  Carus  Wilson's  Case,  7  Q.  B.  984  (E.  C.  L.  R.  vol.  53), 
and  Brenan's  Case,  10  Q.  B.  493  (E.  C.  L.  R.  vol.  59) :  we  cannot  dis- 
turb what  has  been  done  in  conformity  with  the  law  of  the  Island:  we 
are  not  a  Court  of  appeal.  Before  this  writ  goes,  we  must  see  that  the 
commitment  is  bad :  and  I  cannot  come  to  the  conclusion  that  it  is  con- 
trary to  the  law  of  the  place.  The  rule  must,  therefore,  be  absolute. 
*fi^m       *Erle,  J.     As  at  present  advised,  I  agree  that  the  writ  would 

-'  run  to  the  Isle  of  Man.  I  would  merely,  in  addition  to  what  has 
been  said,  refer  to  the  language  of  Lord  Mansfield  in  Rex  v.  Cowle, 
2  Burr.  834,  856  (a.  d.  1759).  "  To  foreign  dominions,  which  belong 
to  a  prince  who  succeeds  to  the  throne  of  England,  this  Court  has  no 
power  to  send  any  writ  of  any  kind.  We  cannot  send  a  habeas  corpus 
to  Scotland,  or  to  the  Electorate :  but  to  Ireland,  the  Isle  of  Man,  the 
plantations,  and  (as  since  the  loss  of  the  Duchy  of  Normandy,  they 

(a)  Van  SaDdau  v.  Turner,  6  Q.  B.  773  (E.  C.  L.  R.  voL  51);  Ex  parte  Tan  Sandaa,  1  PhUlipe's 
Rep.  445,  605. 
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have  been  considered  as  annexed  to  the  Crown,  in  some  respects),  to 
Gaemsey  and  Jersey,  we  may ;  and  formerly,  it  lay  to  Calais ;  which 
was  a  conquest,  and  yielded  to  the  Crown  of  England  by  the  treaty  of 
Bretigny.*'     He  seems,  therefore,  to  have  had  no  doubt  on  the  subject. 

Taking  this,  then,  as  an  ordinary  case  of  an  application  for  a  habeas 
corpus,  we  are  to  see  whether  there  has  been  a  lawful  order  of  a  compe- 
tent tribunal.  We  have  nothing  to  do  with  questions  as  to  the  propriety 
of  the  law  of  the  Isle  of  Man,  or  as  to  the  propriety  of  the  application 
of  it  by  the  Court  there.  It  is  clear,  on  these  affidavits,  that  the  com- 
mittal is  by  the  Court  of  Chancery  of  the  Isle  of  Man,  and  that  the 
Court  is  competent  to  commit  for  a  contempt. 

Then  is  there  here  a  lawful  ground  for  committal  7  The  power  of 
Courts  to  commit  for  contempt,  in  this  country,  has  been  discussed :  and 
it  has  been  established,  on  good  reason,  that  a  tribunal  has  power  to 
protect  itself  by  committing  for  a  contempt  relating  to  the  exercise  of 
its  powers.  The  commitment  here  was  for  a  contempt  in  publishing, 
while  the  Court  was  not  '^'sitting,  and  perhaps  at  some  distance  r^^q-t 
of  time  and  place,  a  libel  on  the  proceedings  of  the  Court.  In  ^ 
the  elaborate  judgment  to  which  my  brother  Pattbson  has  referred,  it 
is  shown  that  such  a  publication  may  have  a  strong  and  immediate  ten- 
dency to  paralyze  the  proceedings  of  the  Court.  Such  cases  may  easily  • 
be  conceived :  the  propriety  of  the  decision  in  the  particular  case  is  a 
question  for  the  Court  itself. 

Then,  is  the  power  exercised  in  a  form  which  makes  the  act  clearly 
void?  Gosset  v.  Howard,  10  Q.  B.  411,  453  (E.  C.  L.  R.  vol.  59), 
establishes  the  competency  of  the  superior  courts  in  England  to  settle 
the  forms  of  their  own  writs.  But,  without  at  present  insisting  on  that 
principle,  the  affidavits  show  that  this  form  has  constantly  |m availed  in 
the  Isle  of  Man :  the  power  therefore  was  lawfully  exercised  there.  If 
the  form  be  good  according  to  the  law  of  the  Island,  it  cannot  be  con- 
tended before  us,  sitting  here,  that  it  is  wrong.  Whether,  in  general, 
the  proper  mode  be  to  commit  for  a  short  interval,  or  until  further  order, 
or  till  tha  party  be  brought  up,  may  be  settled  hereafter  on  future  dis- 
cussion ;  but  we  must  take  the  form  to  be  lawful  here. 

Then,  the  question  here  being,  in  effect,  whether  the  writ,  if  it  had 
never  issued,  ought  to  go,  we  must  make  the  rule  absolute  for  setting 
aside  the  writ. 

Patteson,  J. — I  should  have  stated  that  my  brother  Coleridge,  who 
was  obliged  to  leave  the  Court  during  the  argument,  quite  agrees  in  our 
view  of  the  ca8e.(a)  Rule  absolute. 

(a)  Lord  Dbum ah,  C.  J.,  wu  absent  on  aoeonnt  of  Ulneu. 

It  u  a  contempt  punishable  by  attachment  to  to  corrupt  the  administration  of  Justioo.    Res- 

publish  remarks  in  a  newspaper,  which  bare  a  publica  r.  Oswald,  1  Ball.  319 ;  Hollinj^sworth 

tendency  to  prejudice  the  public  with  respect  to  v.  Dnane,  Wallace,  77, 102 ;  Respublica  v.  Pass- 

the  merits  of  a  cause  depending  in  Court,  and  more,  3  Teates,  438 ;  Bronson's  Case,  12  Johns. 
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460.  It  is  not  a  contempt  of  Court  for  the  pub- 
lisher of  a  newspaper  to  remark  on  the  conduct 
of  a  juror  who,  whilst  engaged  in  the  trial 
of  a  capital  case,  and  separated  from  the  public 
and  in  charge  of  the  officers  of  the  Court,  was 
furnishing  articles  for  daily  publication  in  a 
newspaper;  and  admitting  a  communication 
from  a  correspondent  calculated  to  irritate  the 
presiding  judge,  though  not  reflecting  on  his 
integrity  or  in  any  way  impeaching  his  conduct. 
Stuart  r.  The  People,  3  Scamm.  395.  The  pub- 
lication of  an  order  of  a  Court  of  Equity,  mis- 
representing the  effect  of  that  order,  was  held 
not  to  be  punishable  as  a  contempt,  nor  to  affect 
injuriously  the  rights  of  the  opposite  party,  and 
therefore  after  an  explanation  by  the  offending 
party  he  was  allowed  to  go  free — ^both  parties 
paying  costs.  Morrison  o.  Moat,  4  Edw.  Ch.  25. 
Denying  any  criminal  or  disrespectful  design  in 
publications  reflecting  on  proceedings  before  the 
Court)  will  not  justify  the  party,  if  they  appear 
to  the  Court  to  amount  to  a  contempt  People 
o.  Freer,  1  Caines,  485,  518. 

Although  the  Courts  of  the  United  States  are 
deprived,  by  the  act  of  Congress  of  March  2d, 
1831,  of  the  power  to  punish,  as  for  a  contempt 
of  Court,  the  publication,  during  trial,  of  testi- 


mony, in  a  case,  yet,  having  power  to  regnlsts 
the  admission  of  persons  and  the  character  of 
proceedings  within  its  own  bar,  the  Coort  eu 
exclude  from  within  the  bar  any  person  oomuf 
there  to  report  testimony  during  the  trisL 
United  States  v.  Holmes,  Wallace,  Jr.,  1. 

The  Supreme  Court  will  not  grant  a  kaheu$ 
eorputf  where  a  party  has  been  committed  for  i 
contempt,  by  a  Court  having  competent  juris- 
diction, and  if  granted  would  not  inqaire  into 
the  sufficiency  of  the  cause  of  commitmenL 
Ex  parte  Kearney,  7  Wheat  38 ;  Clark  v.  Peo- 
ple, 1  Breese,  266;  Bickley  v.  The  Cominon- 
wealth,  1  J.  J.  Marsh.  575;  State  r.  White, 
Charlt  136.  The  sufficiency  of  affidavits  to 
support  an  attachment  for  contempt  cannot  be 
inquired  into,  on  a  Aabea*  corpu*.  Matter  of 
Smethurst,  2  Sanf.  Sup.  Gt  724.  Where  a  Court 
imposes  a  fine  or  imprisonment  for  a  contempt, 
if  the  order  does  not  state  the  facts,  oonstitatin; 
the  contempt,  and  the  Court  is  not  bound  to  aet 
them  out,  no  other  tribunal  can  reverse  their 
decision.  But  if  the  Court  does  state  the  lacti 
upon  which  it  proceeds,  a  revising  tribunal  nay, 
on  a  habeat  corpu;  discharge  the  party,  if  it 
appear  that  the  facts  do  not  amount  to  a  con- 
tempt   Ex  parte  Summers,  5  Iredell,  149. 


*632]        *ELLIOT  and  Others  v.  VON  GLEHN.    May  1. 

Assumpsit  on  charter-party,  by  which  defendant  hired  a  ship  from  plaintiffs  to  go  to  Cronstadt, 
and  there  take  a  full  cargo  of  tallow  or  of  tallow  and  deals,  Iec,  and  proceed  thence  to  Londos: 
allowance  for  laying  days  and  demurrage :  Averment  that  the  ship  went  to  Cronstadt:  Breaches, 
that  defendant  did  not  load  a  cargo  as  agreed,  but  shipped  deals  only  and  no  tallow :  and  that 
he  detained  the  ship  beyond  the  time  stipulated :  whereby  plaintiffs  earned  less  freight  than 
they  otherwise  would,  and  lost  the  use  of  the  ship  during  the  extra  time  of  detention.  Plea: 
That  at  the  time  of  making  the  charter-party,  plaintiffs  represented  to  defendant  that  the  ship 
was  at  Wyburgh  in  Russia,  and  defendant  entered  into  the  charter-party  confiding  in  such 
representation,  whereas,  at  the  time,  Ac,  the  ship  was  not  at  Wyburgh.  Replication ;  That,  at 
the  time  of  making  the  charter-party,  and  of  the  said  representation,  plaintiffs  also  represented 
to  defendant^  and  it  was  mentioned  in  the  charter-party,  (iiat  the  ship  was  bound  on  a 
Yoyage  from  Wyburgh  to  Hall,  and  plaintiffs  did  then  believe  that  she  was  at  Wyburgh,  and 
about  to  sail  to  Hull ;  and  in  fact  she  had  just  sailed  on  her  voyage  from  Wyburgh  to  Hull. 
Rejoinder :  That  the  representation  mentioned  in  the  plea  was  contained  in  the  charter-party, 
and  was  parcel  thereof,  and  of  the  contract  thereby  made ;  and  that  the  ship  was  not,  at  the 
time  of  the  making  of  the  charter-party,  at  Wyburgh.    On  special  demurrer, 

Held  :  That  the  mere  representation,  as  alleged  in  the  plea,  was  no  answer  to  the  declaration: 
and  that  the  rejoinder,  if  it  alleged  a  warranty,  was  i|  departure. 

Held  by  Erlb,  J.,  that  if  the  rejoinder  had  not  been  a  departure,  the  breach  of  warranty  woald 
not  have  boon  an  answer  to  the  action,  the  defendant  having  to  some  extent  availed  himself  of 
the  contract 

Assumpsit.  The  first  count  stated  that,  to  wit,  on  14th  June,  1847, 
by  a  charter-party  of  affreightment  then  made  between  plaintiffs,  then 
being  owners  of  the  ship  The  Phesdo,  of  the  measurement,  &c.,  of  the  one 
part,  and  defendant  of  the  other  part,  it  was  witnessed  that  the  said  ship, 
being  tight,  &c.,  and. fitted  for  the  voyage,  should,  with  all  conTenient 
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speed,  sail  and  proceed  to  Cronstadt,  or  so  near  thereto  as  she  might 
safely  get,  and  then,  at  Cronstadt  aforesaid,  load  from  the  factors  of 
defendant  a  fall  and  complete  cargo  of  tallow,  or  of  tallow  and  deals 
and  battens,  the  quantity  of  battens  not  to  exceed,  &c. ;  the  quantity  of 
tallow  not  to  be  less  than  300  casks ;  and,  should  the  remainder  of  the 
cargo  consist  of  deals,  the  ship  to  be  provided  with  a  deck-load  at  de- 
fendant's risk  and  expense,  which  defendant  was  bound  to  ship,  not  ex- 
ceeding what  she  could  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture :  and,  ^being  so  loaded,  r^^i^oo 
should  therewith  proceed  to  London,  Hull,  or  Newcastle,  or  so  ^ 
near  thereunto  as  she  might  safely  get,  and  should  deliver  the  same 
cargo  on  being  paid  freight  as  follows  (specifying  the  rates  of  freight) : 
the  act  of  God,  the  Queen's  enemies,  &;c.,  excepted ;  the  freight  to  be 
paid  on  unloading  and  right  delivery  of  the  cargo.    And  it  was  mutually 
agreed  by  and  between  the  said  parties  that  thirty  running  days  should 
be  allowed  to  defendant  (if  the  ship  should  not  be  sooner  despatched)  for 
loading  the  ship  at  Cronstadt  and 'delivering  in  London  aforesaid,  and 
that  the  ship  should  be  addressed  to  the  defendant's  agents  at  St.  Peters- 
burg, in  the  said  charter-party  styled,  &c. ;  and  that  it  should  be  law- 
ful for  the  freighters  or  their  agents  to  retain  and  keep  the  said  vessel 
ten  days  on  demurrage  over  and  above  the  said  laying  days,  at  41.  per 
(lav;  that  the  penalty  for  non-performance  of  the  said  agreement  should 
U  oOO/. ;  and  that,  if  the  ship  should  proceed  to  London,  she  should  be 
reported  at  the  Custom  House  there  by  Josiah  Elias  Denham  and  James 
Smith.    Which  charter-party  being  so  made  afterwards,  to  wit,  on,  &c., 
ill  consideration  thereof,  &c. ;  mutual  promises  to  perform  and  fulfil  in  all 
things,  &c.     Averment  that  the  ship,  being  tight,  &c.,  did  afterwards,  to 
»  Mt,  on  18th  August,  1847,  in  pursuance  of  the  charter-party,  with  all  con- 
venient speed  sail  and  proceed  to,  and  arrive  at,  Cronstadt  aforesaid,  and, 
having  so  arrived^  did  there  remain,  and  was  by  defendants,  under  and  by 
virtue  of  the  said  charter-party,  then  at  Cronstadt  aforesaid  kept  thence- 
forth for  and  during  and  until  the  end  of  the  said  thirty  running  days,  and 
thenceforth  during  and  to  the  end  of  a  part,  to  wit,  eight,  of  the  said  ten 
days  during  which  the  said  ship  was  so  as  aforesaid  allowed  to  be  kept  on 
^demurrage : .  and  that,  in  a  reasonable  time  in  that  behalf  after  r^taoA 
the  said  ship  arrived  at  Cronstadt,  and  with  all  convenient  speed  ^ 
in  that  behalf,  and  while  the  said  ship  was  so  as  aforesaid  at  Cronstadt, 
to  wit,  on,  &c.,  the  said  ship  then  being  tight,  &c.,  and  every  way  fitted 
for  the  said  voyage  from  Cronstradt  aforesaid,  the  plaintiffs  were  ready 
and  willing  to  receive  and  take  on  board  the  said  ship,  at  Cronstadt 
aforesaid,  such  full  and  complete  cargo  as  aforesaid,  not  exceeding  what 
the  said  ship  could  reasonably  stow,  &c.,  and  in  all  respects  to  perform, 
fcc,  the  said  charter-party,  and  continued  so  ready  and  willing  from 
thence  during  all  the  said  thirty  laying  days,  and  for  the  said  part,  to 
It  it,  eight,  of  the  said  ten  days  during  which  the  said  ship  was  so  as 
VOL.  xm. — 48  2 1 2  .  ' 
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aforesaid  allowed  to  be  kept  on  demurrage  over  and  above  the  said  laying 
days  ;  of  which,  &c. ;  notice  to  defendant.  That,  during  all  the  residue 
of  the  ten  days,  plaintiifs  were  ready  and  willing  to  keep  the  ship  at 
Cronstadt,  and  to  receive  and  take  on  board  the  ship  at  Oronstadt  soeh 
full  and  complete  cargo  as  aforesaid,  not  exceeding,  &c.,  and  in  all  re- 
spects to  perform,  &c.,  the  said  charter-party ;  of  which,  &c. ;  notice  to 
defendant.  And,  although,  &c.  (averment  of  performance  by  plaintiffs 
of  all  things  promised  by  them),  yet  defendant,  disregarding,  &c.,  did 
not  nor  would  ship  on  board  the  said  ship,  when  she  was  so  at  Cronstadt 
aforesaid,  such  full  and  complete  cargo  as  aforesaid  not  exceeding,  &c., 
but,  on  the  contrary  thereof,  would  only  ship,  and  only  shipped,  on  board 
the  said  ship  when  she  was  so  at  Oronstadt,  a  cargo  of  deals  and  ends 
and  lathwood,  and  wholly  refused  tp  ship,  and  did  not  ship,  on  board  the 
said  ship,  when  she  was  so  at  Cronstadt  as  aforesaid,  300  casks  of  tallov, 
^^or-i  or  any  quantity  of  tallow  whatsoever;  and  ^defendant,  at  the 

-^  expii^tion  of  the  said  part,  to  wit,  the  said  eight,  of  the  said  ten 
days,  to  wit,  on  2(5th  September,  1847,  requested  plaintiffs  that  the  said 
ship  might  sail  and  proceed  with  the  said  cargo  so  thereon  shipped  as 
aforesaid  from  Cronstadt  to  London,  and  there,  at  London  deliver  the 
same ;  and  then,  and  not  before  the  expiration  of  the  said  part,  to  wit, 
the  said  eight,  of  the  said  ten  days,  to  wit,  on  the  day  and  year  last 
aforesaid,  dispatched  the  said  ship  frotm  Oronstadt  aforesaid,  and  dis- 
pensed with  plaintiffs'  keeping  the  said  ship  at  Oronstadt  for  the  said 
residue  of  the  said  ten  days,  or  any  part  thereof.  And  plaintiffs  further 
say  that,  when  the  said  ship  was  so  dispatched  as  aforesaid,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  said  ship,  being  loaded  with  the  said 
cargo  so  shipped  on  board  her  as  aforesaid,  did  therewith,  and  with  all 
convenient  speed,  proceed  to  and  arrive  at  London  aforesaid,  and,  baring 
80  arrived,  &c.  (averring  report  of  the  ship  at  the  Custom  House  ac- 
cording to  the  charter-party) ;  of  all  which,  &c. ;  notice  to  defendant 
That  plaintiffs  were,  in  a  reasonable  time  in  that  behalf  after  the  said 
ship  so  arrived  as  last  aforesaid,  to  wit,  on,  &c.,  ready  and  willing  to 
deliver  the  last  mentioned  cargo  to  defendant  at  London  aforesaid,  and 
so  continued  during  the  whole  of  the  said  residue  of  the  said  ten  dajs, 
and  until  afterwards,  to  wit,  on  22d  October,  1847,  when  plaintiffs  de- 
livered the  said  cargo  to  defendant ;  of  which,  &c. ;  notice  to  defendant 
of  the  readiness  and  willingness :  Tet  defendant,  further  disregarding, 
&c.,  wrongfully  kept  and  detained  the  said  ship  in  and  about  the  loading 
of  the  said  ship  at  Cronstadt  as  aforesaid,  and  delivering  the  said  cargo 
to  defendant  at  London  aforesaid,  for  divers,  to  wit,  four,  days  over  and 
*fi^«l  ^^^^^  *^®  ^*'^  *thirty  days  and  the  said  ten  days.     By  reason 

•^  of  which  premises  the  plaintiffs  have  earned  less  freight  by  a  large 
sum,  to  wit,  &c.,  than  if  the  ship  had  been  loaded  with  such  cargo  as  in 
the  charter-party  mentioned,  and  lost  the  use  of  the  ship  for  divers  to 
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wit,  foar  days  over  and  above,  kcj  and  the  profits,  to  wit,  &c.,  which 
they  would  have  made  by  such  use. 

Plea  2  to  the  above  count.  That,  at  the  time  of  the  making  ot  the 
said  charter-party,  it  was  asserted  and  represented  by  plaintiffs  to  de- 
fendant that  the  said  ship  was,  on  the  day  of  making  the  said  charter- 
party,  to  wit,  on,  &c.,  at  Wyburg  in  the  kingdom  of  Russia ;  and  defendant 
then  entered  into  and  agreed  to  the  said  charter-party  confiding  in  that 
representation  and  assertion  of  the  plaintiffs ;  and  defendant  further  says 
that  the  said  ship  was  not,  at  the  time  of  the  making  of  the  said  charter- 
party,  at  Wyburg  aforesaid.     Verification. 

Replication  to  plea  2.  That,  at  the  time  of  the  making  of  the  said 
charter-party,  and  at  the  same  time  when  it  was  asserted  and  represented 
by  plaintiffs  to  defendant  as  in  the  «aid  plea  mentioned,  it  was  also  as- 
sorted and  represented  by  plaintiffs  to  defendant,  and  it  was  mentioned 
in  the  said  charter-party,  that  the  said  ship  was  then  bound  on  a  voyage 
from  Wyburg  aforesaid  to  Hull.  And  the  plaintiffs  in  fact  say  that,  at 
the  time  of  making  the  said  several  representations  and  assertions,  and 
of  the  making  of  the  said  charter-party,  to  wit,  on  the  said  14th  June, 
1847,  plaintiffs  believed  that  the  said  ship  was  then  at  Wyburg  aforesaid 
and  was  then  about  to  sail  from  Wyburg  aforesaid  to  Hull  aforesaid: 
and  that,  at  the  time  of  the  making  of  the  said  several  assertions  and 
representations,  and  of  the  making  of  the  *said  charter-party,  to  1-^/^0^ 
wit,  on  the  day  and  year  last  mentioned,  the  said  ship  was  on  her  ^ 
said  voyage  from  Wyburg  aforesaid  to  Hull  aforesaid,  the  said  ship  having 
just  before  then,  to  wit,  on  10th  June,  in  the  year  aforesaid,  sailed  from 
Wyburg  aforesaid  on  her  said  voyage  to  Hull  aforesaid ;  and  the  said  ship 
in  fact  then  performed  the  said  voyage  direct  from  Wyburg  aforesaid  to 
Hull  aforesaid.     Verification. 

Rejoinder. — That  the  said  assertion  and  representation,  that  the  ship 
at  the  time  of  the  making  of  the  said  charter-party  was  at  Wyburg  as 
in  the  said  second  plea  mentioned,  was  contained  and  mentioned  in  the 
said  charter-party,  and  was  part  and  parcel  thereof  and  of  the  said  con- 
tract thereby  made.  And  defendant  says  that  the  said  ship  was  not,  at 
the  time  of  the  making  the  said  charter-party,  at  Wyburg  aforesaid. 
Verification. 

Demurrer,  assigning  for  causes :  That  it  does  not  appear  in  or  by  the 
said  second  plea  or  the  said  rejoinder  that  the  said  assertion  and  repre- 
sentation was  a  warranty  or  a  condition  precedent :  also  that  the  said 
rejoinder  is  a  departure  from  the  plea,  inasmuch  as  the  rejoinder  sets 
np  an  assertion  and  representation  contained  in  the  charter-party,  and 
in  writing,  whereas  the  assertion  and  representation  in  the  said  second 
plea  is  not  alleged  to  have  been  or  to  be  contained  in  the  charter-party, 
or  to  have  been  or  to  be  in  writing,  and  might  and  would  have  been 
proved  by  parol  or  by  writing  dehors  the  charter-party ;  and  that,  if  it 
vas  a  material  and  traversable  fact  that  the  said  assertion  and  repre- 
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8entation  was  contained  in  the  charter-party,  then  that  fact  ought  to  Ha?e 
been  alleged  in  the  plea.     Joinder. 

^^oo-i  *  Unthankj  for  the  plaintiffs. — ^First,  the  statement  of  the  plain- 
-^  tiffs,  as  described  in  the  plea,  was  substantially  true ;  or,  if  it  was 
not,  the  variation  was  in  favour  of  the  defendant.  But  at  all  events  it  ifl 
not,  as  pleaded,  a  warranty.  Assuming  that  it  was  contained  in  the  charter- 
party,  every  statement  introduced  into  a  charter-party  is  not  a  warranty. 
The  distinction  between  a  warranty  and  a  mere  representation  is  pointed 
out  by  Lord  Mansfield  in  Pawson  v.  Watson,  2  Cowp.  785.  In  OUive 
V.  Booker,  1  Exch.  416,t  the  statement  in  a  charter-party  that  the  ship 
was  <«  now  at  sea,  having  sailed  three  weeks  ago,'*  was  held  to  be  a  war- 
ranty and  to  create  a  condition  precedent;  but  there  it  was  expressly 
pleaded  that  time  and  the  probable  situation  of  the  vessel  were  mate- 
rial and  essential  parts  of  the  contract.  In  Olaholm  v.  Hays,  2  Man. 
&  G.  257  (E.  C.  L.  R.  vol.  40),  there  relied  upon,  Tindal,  C.  J.,  dis- 
cusses the  nature  and  materiality  of  such  conditions  in  a  charter- 
party.(a)  [Wightmak,  J. — ^What  do  you  say  distinguishes  a  mere  repre- 
sentation  from  a  warranty?]  The  Court  will  judge  from  the  whole 
instrument  whether  the  fulfilment  was  a  material  part  of  the  contract, 
according  to  the  intention  of  the  parties.  Freeman  v.  Taylor,  8  Bing. 
124  (E.  C.  L.  R.  vol.  21),  and  CUpsham  v.  Vertue,  6  Q.  B.  265  (E.  C. 

*R^Ckl  ^'  ^^'  ^^^'  '^^)'  ^^^  ^^^^  ^^^  ""principle  on  which  particular  terms 
-^  in  such  a  contract  as  this  are  held  essential  or  otherwise.  Hero 
the  words,  as  stated  in  the  plea,  appear  as  a  representation  only ;  and 
nothing  is  added  to  show  that  they  were  a  material  part  of  the  agree- 
ment. The  rejoinder,  if  intended  to  allege  more  than  a  representation, 
is  a  departure  from  the  plea.  And,  further,  the  variation  from  the  con- 
tract here  is  pleaded  to  a  charge,  not  of  repudiating  the  contract  alto- 
gether, but  of  fulfilling  it  imperfectly ;  that  is,  by  loading  an  improper 
cargo,  and  by  detaining  the  ship  too  long.  The  defendant  admits  that 
he  has,  in  some  measure,  adopted  the  charter-party :  he  has,  in  fact, 
treated  the  stipulation  as  one  of  the  third  class  mentioned  in  note  (4)  to 
Pordage  v.  Cole,  1  Wms.  Saund.  820  (?,  6th  ed.,  c«  where  a  covenant 
goes  only  to  part  of  the  consideration  on  both  sides."  Havelock  v. 
Oeddes,  10  East,  555,  shows  the  application  of  the  general  law  to  a 
case  resembling  the  present. 

Willes^  contrd. — The  supposed  benefit  to  the  defendant  by  the  varia- 
tion from  the  contract  is  not  clear  in  point  of  fact,  and  is  not  admitted. 
The  doctrine  of  Havelock  v.  Geddes,  and  of  the  cases  cited  in  note  (4) 
to  Pordage  v.  Cole,  need  not  be  disputed.     In  cases  of  that  class,  it  is 

(a)  Unthank  read  the  following  words  of  the  jadgment,  p.  266:  "Whether  a  partiealar  cUx^e 
in  a  charter-party  shall  be  held  to  be  a  condition,  upon  the  non-performance  of  which  by  tke  i*  <• 
party,  the  other  is  at  liberty  to  abandon  the  contract*  and  consider  it  at  an  end ;  or  wbeihcr  ^t 
amounts  to  an  agreement  only,  the  breach  whereof  is  to  be  recompensed  by  an  action  for  dsms|(es. 
must  depend  upon  the  intention  of  the  parties  to  be  collected,  in  each  particular  case,  from  ths 
terms  of  the  agreement  itself  and  from  the  sabjeot-mattor  to  which  it  reUtefl." 
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admitted  that  the  contract  was  valid  at  the  time  of  making  it.  Bat  hero 
the  allegation  is,  in  effect,  that  the  plaintiffs  induced  the  defendant  to 
enter  into  the  contract  hj  a  certain  representation ;  that  that  was  false ; 
that  defendant,  if  he  had  known  it  to  be  false,  would  not  have  con- 
tracted ;  and  that,  consequently,  the  contract  never  bound  him.  The 
judgment  of  Parke,  B.,  in  Ollive  v.  Booker,  1  Exch.  428,t  sanctions 
this  view.  *[Wightman,  J. — There  the  plea  expressly  averred  r^/^  a 
that  the  facts  represented  were  essential  to  the  contract.]  The  ^ 
jadgment  does  not  seem  to  treat  that  circumstance  as  material.  This 
case  is  analogous  to  Gregg  v.  Wells,  10  A.  &  E.  90  (E.  C.  L.  R.  vol.  37), 
and  others,  in  which  a  party  has  been  held  liable  for  inducing  another, 
bj  a  false  suggestion  or  deceptive  conduct,  to  alter  his  situation  for  the 
worse.  It  is  laid  down,  in  Adamson  v.  Jarvis,  4  Bing.  66,  73  (E.  C.  L. 
R.  Tol.  13,  15),  that  «<  he  who  affirms  either  what  he  does  not  know  to 
be  true,(a)  or  knows  to  be  false,  to  another's  prejudice  and  his  own  gain, 
is  both  in  morality  and  law  guilty  of  falshood,  and  must  answer  in 
damages."  [Wightman,  J. — Do  the  words  «to  another's  prejudice" 
apply  here  ?  Erle,  J. — Is  every  statement  in  a  charter-party  essential  ?] 
£?ery  one  by  which  the  charterer  is  induced  to  enter  into  the  contract. 
[Erle,  J. — Tou  are  calling  upon  us  to  take  judicial  notice  that  the  sup- 
posed fact  of  the  ship  being  at  Wyburg  was  a  material  fact  which  in- 
duced the  defendant  to  enter  into  the  contract.  Tou  might,  in  the  same 
way,  assume  that  the  name  of  the  ship  was  such  a  fact.]  The  plea  says 
that  the  defendant,  <«  confiding  in  that  representation,"  entered  into  the 
charter-party.  If  that  had  been  traversed,  it  would  have  been  for  a 
jury  to  say  whether  a  reasonable  man  could  have  been  induced  by  the 
representation  to  make  the  contract.  [Wightman,  J. — The  plea  does 
not  say  that  he  was  induced  by  it.]  The  averment  in  the  plea  is  suffi- 
cient, not  being  specially  demurred  to.  [Patteson,  J. — The  replication 
makes  averments  to  take  off  the  effect  of  the  plea  as  to  the  representa- 
tion ;  and  then  you  rejoin,  in  effect,  that  the  assertion  ""was  not  rn^^A-i 
a  mere  representation,  but  a  warranty.  Erle,  J. — All  the  cases  ^ 
as  to  representation  import  either  that  the  representation  was  in  itself 
material,  or  that  the  parties  themselves  made  it  an  essential  part  of  their 
contract.  Wightman,  J. — ^Your  plea  showing  no  more  than  a  repre- 
sentation, is  not  your  rejbinder  a  departure?  And  the  objection  is 
pointed  out  on  demurrer.]  The  rejoinder  certainly  cannot  be  sup- 
ported. [Wightman,  J. — The  plea  will  not  do,  without  the  rejoinder. 
Erle,  J. — It  is  clear  that  the  plea  does  not  show  any  defence  on  the 
ground  of  warranty.  But  I  think  also  that,  if  this  had  been  otherwise, 
the  loading  in  part  execution  of  the  contract  would  have  been  an  answer 
according  to  the  opinion  expressed  by  Parke,  B.,  in  Olive  v.  Booker, 
1  Exch.  428.t] 
Per  Ouriam.{b)  Judgment  for  plaintiffs. 

(a)  Sm  Onnrod  v.  Huth,  14  M.  A  W.  061.t 

{h)  Pattuoh,  WiQBTUAK,  ftod  J&ULM,  Ji.  Lord  D^mcAH,  C.  J.,  wu  abMnt  on  aeoount  of  ill  health. 
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*The  QUEEN  v.  The  Inhabitants  of  ST.  GEORGE,  HMO- 
VER  SQUARE.    May  2. 


By  a  loeal  act>  7  G.  4,  e.  exxi.,  the  Testrjmen  of  St  George,  Hoaoyer  Square,  were  diredcd 
annually'  to  appoint  twenty  persons,  who,  with  the  rector,  oharehwardens,  and  orervefn  for  th« 
time  being,  should  be  govemors  and  directors  of  the  poor,  and  hare  the  sole  care  and  maoagt- 
tnent  of  the  said  poor.  Various  powers  for  the  management  and  care  of  the  poor,  in  the  vork- 
house  and  otherwise,  were  giren  them  by  other  claoses :  and  it  was  enacted  that  any  three  or 
more  of  them  might  exercise  any  of  the  powers  given  them  by  the  local  act  No  independeot 
authority  in  the  care  or  management  of  the  poor  was  given  to  the  churchwardens  and  otct- 
seers ;  but  the  oyerseers,  with  the  restry,  were  to  make  the  poor  rates. 

Held  that,  after  as  well  as  before,  the  passing  of  stat  4  A  5  W.  4,  c  76,  and  independently  of 
that  act,  the  governors  and  directors  were  the  proper  parties  to  appeal  against  an  order  of 
removal :  and  that,  under  the  local  act  and  sect  81  of  stat  4  A  5  W.  4,  c  76  (explained, 
as  to  the  word  <<  guardians,"  by  sect  109),  a  statement  of  grounds  of  appeal  signed  hj  three 
governors  and  directors,  and  by  no  other  person,  was  good. 

And  that  such  appeal  ought  to  have  been  allowed  by  the  Sessions,  though  the  order  of  remonl 
was  addressed  only  to  the  churchwardens  and  overseers,  and  though  a  case,  snbmittid  \j 
the  Sessions  to  this  Court,  recited  the  appeal  as  preferred  by  the  churchwardens  and  over- 
seers,  not  mentioning  any  other  appellant 

An  order  of  removal,  made  after  the  passing  of  stat  9  A  10  Vict  e.  66,  need  not  state  that  ibo 
pauper  had  not  resided  in  the  parish  for  five  years  next  before  the  application  for  an  ordw  to 
remove. 

On  appeal  against  an  order  by  a  Police  magistrate  of  the  Metropolis^ 
removing  Ann  Tucker  and  her  children  from  the  parish  of  St.  Luke, 
Middlesex,  to  the  parish  of  St.  George,  Hanover  Square,  in  the  same 
county,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court  upon  a  special  case. 

The  case  began  as  follows.  "At  the  General  Sessions  of  the  peace/' 
&c.,  "  holden,"  &c.  «<  Whereas  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St.  George,  Hanover  Square,  in  the  county  of 
Middlesex,  did,  at  the  general  quarter  session  of  the  peace  holden  at 
the  Sessions  house,  Clerkenwell  Green,  in  and  for  the  said  county  of 
Middlesex,  in  the  month  of  January  last,  exhibit  their  petition  and 
appeal  against  an  order  under  the  hand  and  seal  of  Peregrine  Bingham, 
♦64^1  -^^^^^^^j  ^^^  ^^  ^^®  magistrates  of  the  police  courts,"  *&c., 
^  "bearing  date,"  "for  the  removal,"  &c.,  "which  said  appeal 
stood  duly  adjourned,"  &c.  "Now,  upon  hearing  the  said  appeal  and 
what  hath  been  alleged  by  the  said  respective  parties,  &c.,  "it  is 
ordered,"  &c. :  confirmation  of  the  order,  subject,  &c. 

The  case  then  set  forth  the  order  of  removal,  which  began :  "  To  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  St.  Luke,  in 
the  Metropolitan  district  and  county  of  Middlesex,  and  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  St.  George,  Hanover 
Square,  in  the  county  of  Middlesex,  and  to  each  and  every  of  them." 
It  then  recited  a  complaint  of  chargeability,  whereupon  the  magistrate 
adjudicated  upon  the  settlement,  and  directed  the  officers  of  St.  Luke's 
to  remove  the  paupers  to  the  parish  of  St.  George,  and  deliver  them, 
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with  the  order,  "  unto  the  churchwardens  or  overseers  of  the  poor  there, 
or  one  of  them,"  who  were  required  to  receiye  and  provide  for  them,  &c« 

The  case  then  stated  that,  on  the  hearing  of  the  appeal,  the  appel- 
lants  proposed  to  object  that  the  order  did  not  show  the  paupers  not  to 
have  resided  in  St.  Luke's  for  five  years  next  before  the  application  for 
8uch  order.  The  respondents  thereupon  required  the  appellants  to  prove 
their  notice  of  appeal ;  and  it  was  thereupon  proved,  and  was  as  follows : 
»*To  the  churchwardens,"  &c.,  of  St.  Luke.  «*  Whereas,  by  a  certain 
order,"  &c. ;  reciting  the  above-mentioned  order  of  removal ;  "  by  which 
said  order  the  governors  and  directors  of  the  poor  of  the  said  parish  of 
Su  George,"  &c.,  "are  aggrieved.  And  whereas  the  governors  and 
directors  of  the  poor  of  the  said  parish  of  St.  George,  Hanover  Square, 
have  duly  appealed  against  the  said  ^order  to  the  general  quarter 
sessions,"  kc.  (Middlesex  January  quarter  sessions) ;  and  the  said 
appeal  was  then  and  there  by  the  said  Court  of  Quarter  Sessions  duly 
respited  to  the  then  and  now  next  general  quarter  sessions,  &c.  (for 
iliddlesex) ;  at  which  &c.  (notice  of  trial  at  those  sessions).  And 
'«we  the  undersigned,  .being  three  of  the  governors  and  directors  of  the 
poor  of  the  said  parish  of  St.  George,  Hanover  Square,  do  hereby  give 
yoa  notice  of  the  said  appeal,  and  of  the  respiting  hereof.  And,  further, 
that  the  grounds  and  matters  of  the  said  appeal  are  as  follows.  1.  That 
the  said  order,  the  examinations  upon  which  it  was  made,  and  the  notice 
of  chaigeability  which  accompanied  the  same,  are,  and  each  of  them  is, 
bad  and  insufficient  in  law  upon  the  faces  thereof  respectively."  The 
2d  and  other  grounds  were  not  material ;  they  traversed  the  settlement, 
and  alleged  a  derivative  settlement  in  a  third  parish.  The  notice  was 
signed, 
'(  Richard  Mills.  ^  Three  of  the  governors  and  directors  of  the  poor 

W&iOHT  Ingle.    V     of  the  parish  of  St.  George,  Hanover  Square." 

A.  DUNCOMBB.      J 

The  respondents  then  objected  that  the  individuals  who  had  signed 
the  above  notice  had  no  legal  authority  to  do  so ;  anjl  that  it  could  only 
be  legally  signed  by  the  churchwardens  and  overseers.  It  was  agreed 
that  Stat.  7  G.  4,  c.  cxxi.,  local  and  personal,  public,  should  be  considered 
part  of  the  case.  The  signatures  to  the  notice  were  the  signatures  of 
three  governors  and  directors  duly  appointed  under  the  act.  It  was 
contended  by  the  appellants  that  the  notice  was  properly  signed.  The 
sessions  held  the  above  objection  good,  and  confirmed  the  order  as  before 
stated.     The  questions  for  the  opinion  of  this  Court  were : 

*Whether  the  notice  of  appeal  was  signed  by  parties  who  r^giR 
had  legal  authority  to  give  such  notice :  and,  if  the  Court  should  ^' 
hold  the  notice  good,  then :  Whether  the  order  of  removal  was  bad, 
inasmuch  as  it  did  not  show  the  paupers  named  in  it  not  to  have  resided 
in  St.  Luke's  for  five  years  next  before  the  application  for  an  order  to 
remove.    If  this  Court  should  be  of  opinion  that  the  notice  was  suffi* 
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cient,  and  the  order  of  removal  bad  on  its  face  as  above  alleged,  the 
order  of  sessions  and  order  of  removal  were  to  be  quashed ;  otherwise  to 
stand  confirmed. 

The  clauses  of  the  local  act  chiefly  referred  to  on  the  argument  were 
the  following. 

Stat  7  G.  4,  0.  cxxi.  {"  for  better  paving,  lighting,  regolating/'  Ac,  '*the  parish  of  Si  Q«org«, 
Hanover  Square'"),  sect  7,  enacts  that  the  vestry  shaU  meet  on  or  within  fourteen  days  of  the 
25th  March  in  every  year :  **  and  the  said  vestry  at  every  inch  meeting  shall  appoint  twenty 
persons,  being  householders  residing  within  the  said  parish  (either  out  of  their  own  bodj  or 
otherwise),  and  the  persons  so  appointed,  together  with  the  rector,  churchwardens,  and  over- 
seers (a)  of  the  poor  of  the  said  parish  for  the  time  being,  shall  be  governors  and  directors  of  the 
poor  of  the  said  parish,  and  shall  have  the  sole  care  and  management  of  the  said  poor,  snd  th« 
governors  and  directors  so  to  be  from  time  to  time  appointed,  shaU  continue  in  office  till  othen 
are  appointed  in  their  stead,  and  the  said  governors  and  directors  shall  from  time  to  time  meet 
at  the  workhouse,"  Ac,  "or  at  any  other  convenient  place,  as  often  as  thay  shall  think  proper, 
for  putting  this  act  into  execution." 

Sect  8  empowers  the  governors  aad  directors  to  appoint  masters  and  matrons  of  workhoases, 
and  other  officers  or  servants  for  carrying  into  execution  the  laws  relating  to  the  poor,  and  to 
pay  such  salaries  as  they  shall  think  reasonable ;  to  appoint  clergymen  for  the  workhouse  (to  be 
nominated  by  the  rettor),  and  to  pay  them  suol;^  salaries  as  the  governors,  Ac,  think  proper; 
and  to  discharge  such  officers,  Ac,  when  they  think  proper,  and  appoint  others. 

Sect  9  enacts  that  the  poor  persons  in  the  workhouse  shaU  be  under  the  direction  and  manage- 
ment of  the  said  governors  and  directors ;  and  empowers  them  to  detain  poor  children  who  sbsU 
be  received  into  *the  said  workhouse,  between  certain  ages :  and  also,  by  indenture 
^6461  signed  by  the  governors,  Ao.  (with  the  consent  of  any  two  justices  of  the  peace  of  the 
city  and  liberty  of  Westminster  or  the  county  of  Middlesex),  to  bind  any  snch  childrm 
apprentices,  until  they  attain  certain  ages,  "  in  like  manner  as  churchwardens  and  overseers  uf 
the  poor,  with  the  assent  of  two  justices  of  the  peace,  are  by  the  laws  in  being  empowered  to  do." 

Sect  11  empowers  the  governors  and  directors  to  employ  persons  received  into  the  workhouse 
in  any  work,  trade,  Ae.,  and  to  allow  them  gratuities,  as  the  governors,  Ac,  shall  thisk  reason- 
able, out  of  the  profits ;  and  enacts  that  the  remainder  of  the  profits  shall  be  applied  by  the  said 
governors,  Ac,  in  aid  of  the  poor's  rates. 

Sect  12  enacts  that  any  three  or  more  of  the  governors  and  directors  may  exercise  any  of  the 
powers  and  authorities  hereby  vested  in  the  governors  and  directors ;  and  they,  or  the  majority 
of  them  present  at  any  of  their  meetings,  may  make  such  rules,  orders,  and  regulatioas  for 
regulating  their  meetings  and  proceedings,  and  also  for  the  better  govemfng,  employing,  aad 
regulating  the  poor  of  the  said  parish,  and  for  carrying  the  other  purposes  of  this  act  into  execu- 
tion, according  to  the  true  intent  and  meaning  thereof  so  far  as  relates  to  the  poor,  as  they  shall 
from  time  to  time  think  proper,  and  may  alter,  vary,  and  repeal  the  same  ns  often  as  they  shall 
think  fit;  provided  such  rules,  Ac,  are  not  repugnant  to  law ;  but  no  such  rules,  Ac,  shall  be  in 
force  until  approved  of  by  the  said  vestry. 

Sect  13  enacts  that  idl  gifts,  donations,  Ac,  payable  for  the  general  use  of  the  poor. of  the 
said  parish  (with  certaii^  exceptions),  shall  from  time  to  time  be  paid  into  the  hands  of  the 
treasurer  of  the  parish,  and  shall  be  subject  to  the  disposal  of  the  said  governors,  Ac,  for  the  oie 
of  the  ^oor. 

Sect  14  enacts  that  in  all  oases  where  any  justice  or  justices  of  the  peace  for  the  said  city  and 
liberty,  or  the  said  county,  is  or  are  empowered  by  law  to  proceed  on  the  complaint  of  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish,  "it  shall  be  lawful  for  such  jastiee 
or  justices,  and  he  and  they  is  and  are  hereby  required  to  proceed,  on  the  complaint  of  any  oce 
.or  more  of  the  said  governors  and  directors,  or  of  such  person  or  persons  as  shall  have  b^ea  dniy 
appointed  by  any  writing  under  the  hands  and  seals  of  the  said  governors  and  directors  for  that 
purpose,  in  such  manner  as  if  such  complaint  had  been  made  by  the  churchwardens  and  oTtr- 
seers  of  the  poor  of  the  said  parish." 

Sect  20  gives  power  to  the  governors  and  directors,  or  any  three  of  them,  to  take  securities  for 
maintenance  in  cases  of  bastardy. 

By  sect  58,  the  poor  rate  is  to  be  made  by  the  vestry  and.  the  overseers  of  the  poor  for  the 
time  being.  And  by  sect  73,  whenever  it  appears  "  to  the  said  vestry,"  that  a  person  liable  ts 
the  poor  rate  has  been  left  out  of  it,  it  shall  be  lawfU  '*  for  the  said  vestry"  to  eaaie  the  name  to 
be  added. 

(a)  By  sect  16  -as  many  overseers,  not  exceeding  eighty  are  to  be  appointed  for  this  pari^  •* 
the  vestry  shall  determine. 
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^Befereoee  wm  made,  in  the  argument  for  the  appellante,  to  stat  29  O.  3,  c.  75,  **  for 
tb«  better  relief,"  Ac,  "  of  the  poor  of  the  parish  of  St  Oeorge,  Hanover  Square/'  [*64t7 
Kpeded  by  sect  1  of  stat.  7  O.  4,  o.  oxxi.;  but  no  farther  notloe  of  the  repealed  act  ie 
deemed  Deoessarj. 

PcMeyy  in  support  of  the  order  of  sessions. — The  three  governors 
were  not  the  proper  persons  to  give  notice  of  appeal.  Stat.  7  G.  4,  c. 
cxxi.  B.  14,  empowers  justices,  in  all  cases  where  they  might  proceed  on 
the  complaint  of  churchwardens  and  overseers,  to  proceed  on  the  com- 
plaint of  one  or  more  of  the  governors  and  directors.  If  that  could  be 
literally  applied  to  complaints  for  the  purpose  of  removal,  the  rector 
alone  (who  is  a  governor  by  sect.  7)  might  obtain  the  order.  And  it 
does  not  follow  from  the  right  of  «  complaint"  being  given  to  parties  for 
the  purpose  of  removing  that  they  are  the  parties  who  should  appeal. 
A  right  of  appeal  must  be  given  expressly,  and  cannot  be  claimed  by 
inference,  however  obvious  the  inference  may  seem ;  Regina  v.  Stock, 
8  A.  &  E.  405  (E.  G.  L.  R.  vol.  85).  The  appellants  here  may  rely 
upon  sect.  81  of  stat.  4  &;  5  W.  4,  c.  76,  which  enacts  that,  where  notice 
of  appeal  is  given,  the  overseers  «  or  guardians"  of  the  appellant  parish, 
or  any  three  or  more  of  such  guardians,  shall,  with  such  notice,  deliver 
a  statement  of  the  grounds  of  appeal ;  and  upon  the  interpretation  clause,. 
sect.  109,  by  which  «<  guardian"  is  stated  to  mean  c<  any  visitor,  governor 
director,  manager,  acting  guardian,  vestryman,  or  other  oflScer  in  a 
parish  or  union,  appointed  or  entitled  to  act  as  a  manager  of  the  poor,. 
and  in  the  distribution  or  ordering  of  the  relief  to  the  poor  from  the 
poor  rate,tinder  any  general  or  local  act  of  parliament."  But  there  is  a 
difference  between  sect.  81  and  sect.  79.  The  ""last-mentioned  r^oAQ 
clause  creates  a  duty,  namely  that  of  giving  notice  of  chargea-  *- 
bility,  which  is  to  be  done  by  the  overseers  or  guardians,  or  any  three 
guardians :  sect.  81  merely  annexes  a  condition  to  that  which  might  be 
done  under  the  former  law,  enacting  that,  whenever  notice  of  appeal  is 
given,  the  overseers  or  guardians  or  any  three,  &c.,  shall,  with  such 
notice,  deliver  a  statement  of  grounds.  It  was  not  intended  by  this 
enactment  to  confer  the  right  of  appealing  where  such  right  did  not 
exist  already.  Sect.  81  merely  imposes  a  condition  >«  where  notice  of 
appeal  against  such  order  shall  be  given ;"  that  is,  given  according  to 
the  law  already  existing.  [Patteson,  J. — The  clause  does  not  say  by 
whom  (( given."]  The  administration  of  the  poor  law  in  a  parish  may 
be  intrusted  to  a  board  of  guardians  by  an  order  of  the  commissioners, 
tinder  stat.  4  &;  5  W.  4,  c.  76,  s.  39 ;  and  in  such  a  case  the  guardians 
were  held  competent  to  give  notice  under  sect.  79,  in  Regina  v.  The 
Guardians  of  Lambeth,  5  Q.  B.  518  (E.  C.  L.  R.  vol.  48).  But  in  Re- 
gina  t;.  St.  Mary  Southampton,  5  Q.  B.  618  (B.  C.  L.  R.  vol.  48),  de- 
cided at  the  same  time  with  the  preceding  case),  where,  by  a  local  act, 
ttveral  parishes  in  Southampton  were  united  into  one  district  for  main- 
taining the  poor,  and  the  same  act  incorporated  certain  persons  within 
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the  district  by  the  name  of  Guardians  of  the  poor,  to  whom  the  care  and 
management  of  the  poor  of  the  several  parishes  was  committed,  it  wta 
held  that  those  guardians  were  not  the  proper  persons  to  give  notice  of 
chargeability  on  behalf  of  one  of  the  parishes,  which  had  its  own  church- 
wardens and  overseers.  The  distinction,  that  stat.  4  &  5  W.  4,  c.  76, 
♦fi4Q1  ^°^y  creates,  by  sect.  79,  the  duty  of  sending  notice  of  *chargea- 
-^  bility,  but  that  the  duty  of  giving  notice  of  appeal  is  independent 
of  this  act,  and  prior  to  it,  was  acted  upon  in  Rex  v.  The  Justices  of 
Suffolk,  4  A.  &  E.  319  (E.  C.  L.  R.  vol.  81);(a)  and  that  distinction 
supports  the  different  decisions  in  Regina  v.  The  Guardians  of  Lambeth, 

5  Q.  &  B.  613  (E.  C.  L.  R.  vol.  48),  and  Regina  v.  St.  Mary  Southamp- 
ton, 5  Q.  B.  513  (E.  C.  L.  R.  vol.  48).  This  case,  therefore,  most  be 
decided,  not  by  the  general  act,  but  by  the  older  law  as  modified  by  the 
local  statute.  Under  that  statute  it  is  clear  that  the  overseers  might 
meet  and  determine  not  to  appeal ;  and  it  cannot  have  been  meant  that 
two  sets  of  persons  in  a  parish  should  have  an  equal  option  in  the  same 
matter.  If  the  legislature  had  intended  to  supersede  the  overseers  and 
put  the  governors  in  their  places  it  would  have  been  done  expressly,  a3 
in  Gilbert's  act,  22  G.  3,  c.  83,  s.  7.(6)  The.  other  point  submitted  by 
the  sessions  is  decided  by  Regina  v.^ Halifax,  12  Q.  B.  lll.(c) 

WaUingery  Serjt.,  and  Bodkin^  contrd.,  did  not  argue  the  second  point 
On  the  first  point,  the  question  is,  whether  the  governors  had  legsl 
authority  to  give  the  notice  of  appeal  and  grounds,  required  by  stat.  4 

6  6  W.  4,  c.  76,  sects.  79,  81 ;  not  whether  the  overseers  ^ight  hare 
countermanded  it.  But  the  governors  are  clearly  "  guardians"  within 
the  meaning  of  that  word  in  sect.  81,  as  explained  by  sect.  109 :  and 
there  is  no  distinction,  for  the  present  purpose,  between  sects.  81  and 
♦fi'im  '^^ '  under  both,  the  overseers  or  guardians,  or  three  *or  mcrt 

-*  guardians,  are  to  act.  Regina  v.  The  Guardians  of  Lambeth 
cannot  be  distinguished  from  this  case :  it  is  true  that  the  guardians 
there  were  appointed  under  sect.  39  of  stat.  4  &  5  W.  4,  c.  76 ;  but,  by 
sect.  109,  the  word  "guardian,"  wherever  it  occurs  in  the  statute,  applies 
to  any  "governor,  director,"  &c.,  under  any  "local  act  of  parliament. 
(Pashletf  mentioned  Regina  v.  The  Justices  of  Surrey,  5  Q.  B.  506  lE. 
C.  L.  R.  vol.  48.)  In  that  case  the  guardian  was  guardian  of  a  union ; 
and,  where  parishes  are  united,  the  overseers  of  any  such  parish,  and 
not  the  guardians,  are  the  proper  parties  to  give  notice  under  sect.  SI. 
But  it  is  not  so  where  a  board  of  guardians  is  constituted  by  8tat.  4  i 
5  W.  4,  c.  76,  s.  89,  or  otherwise,  for  a  single  parish.  [Pattesox,  J  — 
It  would  seem  that  the  persons  who  give  notice  under  sect.  81  should  be 
those  who  appeal ;  but  the  present  case  states  the  appeal  to  have  been 
by  the  churchwardens  and  overseers.     Wightman,  J, — And  the  order 

(a)  And  see  Regina  v.  The  Beoorder  of  Leeds,  S  Q.  B.  623  (£.  C.  L.  R.  vol.  66). 

(b)  PashUy  also  referred,  on  the  first  point,  to  Ex  parte  The  Overseers  of  Hamley,  1 1>«^^  ^ 
L.  673 ;  8.  C.  as  Begina  o.  Justices  of  West  Biding,  18  L.  J.  N.  8 ,  2L  C.  39. 

U)  See  also  Begina  o.  Ooole,  12  Q.  B.  172  (B.  C.  L.  B.  vol  64). 
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of  the  removing  magistrate  is  addressed  to  them.]  The  governors  had 
DO  control  over  that :  and,  although  the  order  be  so  addressed,  thej,  as 
the  protectors  of  the  parish  funds,  maj  be  the  right  parties  to  appeaL 
The  statement  in  the  order  of  sessions  is  merely  an  error  in  the  caption. 
[PiTTESON,  J. — That  is  not  clear.  The  steps  under  sect.  79  may  be 
taken  by  overseers  ^«  or"  guardians.]  The  whole  tenor  of  the  local  act 
shows  that  the  governors  are,  legally,  the  aggrieved  parties,  whose  busi- 
ness it  is  to  appeal.  The  churchwardens  and  overseers,  with  the  vestry- 
men, make  the  rates ;  but  the  statute  gives  them  no  independent  power 
of  action  in  the  management  of  the  poor :  that  is  meant  to  remain 
*8oleIj  with  the  governors  and  directors.  {WaUinger,  Serjt.,  r^/»ci 
then  went  throtigh  the  principal  clauses  of  the  local  act  bearing  ^ 
on  this  snbject,  and  referred  also  to  clauses  of  the  repealed  act,  29  Gr. 
3,  c.  75,  as  showing  the  same  intention.)  Had  the  act  4  &  5  W.  4,  c. 
76,  not  passed,  it  would  be  clear  that  persons  exercising  the  functions 
of  these  governors,  under  the  local  act,  would  have  been  the  proper 
parties  to  appeal.  [WiQHTMAN,  J. — If  the  governors  submitted  to  an 
order,  could  the  overseers  appeal  when  the  pauper  was  actually  removed  ?] 
For  that  purpose  it  would  be  held  that  they  were  bound  up  with  the 
governors  or  guardians :  they  have  no  distinct  interests.  Sect.  14  of 
the  local  act  furnishes  no  argument ;  it  merely  gives  an  arrangement 
for  convenience  in  proceedings  before  a  justice. 

Pattbson,  J.(a) — I  think  Mr.  Bodkin  has  suggested  the  true  answer 
by  Baying  that  independently  of  the  general  act,  and  under  the  local 
act  only,  these  governors  might  appeaL  It  is  unnecessary  therefore  to 
consider  any  distinction  that  has  been  suggested  between  sects.  79  and 
81  of  Stat.  4  &  5  W.  4,  c.  76.  I,  for  one,  should  say  that  there  is  nothing 
in  that  act  which  gives  a  right  of  appeal  to  any  party  who  had  not  the 
right  before.  But  in  this  case,  at  all  events,  the  governors  and  dii'ectors, 
haying,  by  the  local  act,  the  sole  care  and  management  of  the  poor,  may 
be  considered  the  persons  aggrieved  within  stat.  18  &  14  Car.  2,  c.  12, 
8.  2,  and  therefore  had  a  right  of  appeal  before  the  passing  of  stat.  4  & 
5  W.  4,  c.  76.  Then,  by  the  local  act,  7  G.  4,  c.  cxxi.,  no  right  of 
appeal  is  expressly  *given ;  but,  by  sect.  7,  the  persons  chosen  as  ri^c^co 
that  clause  directs,  with  the  rector,  churchwardens,  and  overseers,  ^ 
are  the  governors  and  directors  of  the  poor ;  and,  by  sect.  12,  the  powers 
nested  in  them  may  be  exercised  by  any  three  or  more  of  them.  Then, 
if  it  be  necessary  to  pray  in  aid  stat.  4  &  5  W.  4,  c.  76,  sect.  81  of  that 
wt  directs  that,  where  notice  of  appeal  is  given,  the  overseers  or  guard- 
ians, or  any  three  or  more  of  such  guardians,  shall  send  a  statement  of 
the  grounds;  and  sect.  109  explains  the  word  «  guardian"  to  mean  any 
^*  governor,  director,"  &c.,  appointed  under  any  general  or  local  act. 
Taking  this  statute  and  the  local  act  together,  I  should  say  that  the 
present  notice  was  well  signed :  ftnd  the  signing  parties  are  persons  ag- 

(o)  Lord  DuniAJi,  C.  J.|  wai  absent  on  account  of  iU  hoalth. 
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grieved,  and  having  a  right  to  appeal,  independently  of  stat.  4  &;  5  W. 
4,  c.  76.  That  being  80,  the  difficulty  as  to  the  form  of  the  order  of 
sessions  is  done  away  with ;  and  the  appeal  ought  to  have  been  heard. 
The  effect  of  this,  however,  will  be  that  the  order  must  be  confirmed  on 
'the  other  point. 

WiOHTMAN,  J. — I  take  the  governors  and  directors  to  be,  not  only 
the  persons  aggrieved,  but  really  the  appellants,  notwithstanding  the 
caption  of  the  order  of  sessions.  I  think  it  has  been  rightly  contended 
that  the  governors  and  directors,  as  constituted  by  the  act,  are  put  in 
the  place  of  the  overseers  fyr  what  regards  the  management  of  the  poor. 
For  the  purpose  of  showing  how  many  of  them  may  exercise  the  right 
of  appeal  according  to  the  Poor  law  amendment  act,  we  may  look  to  sect 
81  of  that  statute,  coupled  with  sect.  109 ;  and,  according  to  these,  the 
notice  of  grounds  in  the  present  case  has  been  well  given  by  three 
guardians. 

^^-o-i  *Erlb,  J. — The  governors  and  directors,  having  the  control 
-'  of  the  fund  applicable  to  the  support  of  the  poor,  stand  in  the 
same  relation  to  other  parties  as  the  overseers  in  ordinary  parishes: 
and,  by  the  Poor  law  amendment  act,  the  notice,  signed  by  three,  was 
sufficient.  On  the  other  point  stated  in  the  case,  the  order  of  sessions 
must  be  confirmed.  Order  of  sessions  confirmed. 


The  QUEEN  v.  The  Inhabitants  of  LEADEN  ROOTHING.    May  i 
Reported,  12  Q.  B.  181  (E.  C.  L.  R.  vol.  64). 


D'EBRO  V.  SCHMIDT.    May  8. 

Wliere  money  hai  been  paid  into  Gonrt  in  lien  of  bail^  by  the  defendant  and  judgment  U  ifter- 
wards  obtained  ai  in  case  of  a  nonsuit,  the  nde  to  pay  the  money  over  to  defendaot  ehodi  h 
a  role  nisi,  and  not  absolute *in  the  first  instance. 

The  defendant  was  arrested  upon  an  affidavit  of  debt  to  the  smouot 
of  262.  for  money  lent.  His  attorney  paid  this  into  Court,  in  liea  of 
bail,  with  202.  for  costs.(a)  Afterwards,  the  defendant  obtained  jotig- 
ment  as  in  case  of  a  nonsuit.  A  motion  being  made  at  Chambers,  before 
CoLEBiDGB,  J.,  that  the  46Z.  might  be  paid  over  to  the  defendant's  at- 
toraey,  a  question  arose  whether  there  should  be  a  rule  to  show  causet 
or  a  rule  absolute  in  the  first  instance ;  and  the  learned  Judge  directed 
that  the  case  should  be  mentioned  in  full  Court. 

Oleasby  now  moved  accordingly. — In  White  v.  Urwin,  8  DowL  P.  C 

(a)  Stats.  7  A  8  a.  4,  0.  71,  B.  2, 1  A  2  Viet  e.  110,  s.  4. 
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202,  the  Court  of  Exchequer  granted  the  rule  absolute  in  the  first  ia- 
sUnce.  In  Vale  v.  Ganter,  9  Dowl.  P.  C.  106,  *Pattbson,  J,  r^r^rA 
decided  that  a  rule  for  payment  of  money  oould  not  be  incorpo-  *- 
rated  in  the  rule  for  judgment  as  in  case  of  a  nonsuit.  [Erle,  J. — I  think 
uij  brother  Patteson,  after  consulting  the  Clerk  of  the  rules,  decided 
that  the  rule  for  repayment  of  money  in  such  a  case  as  this  must  be  only 
a  rule  nisi.]  That  was  in  an  earlier  case ;  Grant  v.  Willis,  4  Dowl.  P. 
C.  581. 
Per  Ouriam.(a) — That  is  the  more  convenient  course. 

Rule  Nisi  granted. 

(a)  Pattisoit,  WightmaHi  and  ErlS|  Js. 


The  QUEEN  v.  BROWNE  and  PURTON,  Esquires,  Justices  of 
SHROPSHIRE.    May  4. 

Od  tpplieation  to  Jostiees  for  a  diBtress  warrant  to  levy  a  highway  rate  upon  A.,  aa  ocoapisr 
of  premises  m  E.,  A.  cUdmed  to  be  exempt,  by  reason  of  haying  never  contribatcd  to  the  repiiir 
«{ the  highways  in  £.,  or  been  rated,  but  haying  always  repaired  so  much  of  a  hij^bfrnj  of 
£•  u  was  within  his  premises,  and  half  a  bridge  at  the  extremity  of  the  highway,  lie  ah u wed 
no  origin  of  the  exemption,  but  insisted  that  he  was  protected  by  sect  33  of  stat  6  it  5  W.  4, 
c.  50.    The  justices  refused  a  warrant 

On  application  to  the  Court  under  stat  11  ft  12  Vict  o.  44,  s.  5,  for  an  order  on  tho  ju^tkea 
to  i^soe  the  warrant,  the  Court  held  the  question  too  doubtful  to  justify  them  in  acliug  uuclor 
tht  statate  of  Victoria,  and  left  the  applicants  to  moye  for  a  mandamus,  or  to  try  the  qun^ntigSt 
bj  having  another  rate  made,  against  which  A.  might  appeal  (the  objection  that  hu  ought  to 
have  appealed  on  the  present  occasion  haying  been  waiyed  by  consent). 

Keating,  in  last  term,  obtained  a  rule  calling  on  T.  W.  W.  Browne 
and  T.  P.  Purton,  Esquires,  Justices  of  Shropshire,  and  on  WiHiam 
ADgeworth,  to  show  cause  why  the  said  justices  should  not  issue  their 
varrant  for  a  distress  and  sale  of  the  goods  of  Angeworth,  for  the 
recovery  of  52.  5«.  2^(2.,  highway  rate,  assessed,  on  14th  October  last, 
upon  house  and  land,  being  a  farm  in  the  township  of  Eardington  in 
Shropshire,  in  the  occupation  of  Angeworth. 

^From  the  affidavits  in  support  of  the  rule  it  appeared  that  the  r^/^t  ^ 
rate  had  been  laid  on  Angeworth  as  occupier  of  the  premises.  '- 
Ipon  his  refusal  to  pay,  application  was  made  by  the  surveyor  to  the 
two  justices ;  and  Angeworth  appeared  before  them,  and  insisted  that 
lie  was  not  liable  to  pay  the  rate,  on  the  ground  that  he,  and  those  who 
1^  preceded  him  in  the  occupation,  had  not,  for  many  years,  and  as 
long  as  could  be  recollected,  paid  any  highway  rates,  or  contributed  to 
^l»e  repair  of  the  highways,  but  that  they  had  always,  at  their  own 
expense,  repaired  so  much  of  a  public  highway  as  passed  through  tlieir 
premises,  and  had  also  repaired  half  of  a  bridge  situate  on  the  promises 
at  the  extremity  of  the  highway :  and  he  insisted  that  he  was  protected 
^y  sect.  33  of  Stat.  6  &  6  W.  4,  c.  50.     The  surveyor  admitted  the  i'acts, 
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but  contended  that  the  justices  could  not  try  the  validity  of  the  rate, 
which  could  be  done  only  by  appeal ;  and,  further,  that  the  facts  set  up 
raised  no  defence,  unless  some  legal  exemption  could  be  proved:  The 
justices  refused  to  grant  an  order.  It  was  now  deposed  that  diligent 
inquiry  had  been  made,  to  discover  if  there  were  any  legal  origin  of  the 
alleged  exemption,  but  none  had  been  found ;  but  that  it  was  believed 
that  the  premises  had  ceased  to  be  rated  to  the  highway  many  years  ago 
in  consequence  of  an  agreement  by  some  large  landholders,  « to  excuse 
the  said  farm  from  the  payment  of  highway  rates"  on  account  of  its 
liability  to  the  repairs  which  the  occupiers  thereof  performed. 

On  behalf  of  Angeworth,  affidavits  were  made  in  answer,  aasertiiig 
the  facts  as  above,  and  insisting  on  the  exemption,  and  denying  the 
payment  of  any  highway  rate  or  the  performance  of  any  highway  duty 
*(\^(M  ^  ^^^  ^^^^  ^^  could  be  recollected,  and  denying  also,  to  *the  best 
^  of  the  information  and  belief  of  Angeworth  and  others,  thattheie 
had  been  any  agreement  as  suggested. 

The  two  justices  made  affidavits,  denying  collusion  or  partiality,  ex- 
pressing their  willingness  to  obey  such  order  as  the  Court  should  make. 
and  claiming  costs. 

Manning^  Serjt.,  on  behalf  of  Angeworth,  now  showed  cause.— It  u 
understood  that  the  rule  will  be  supported  on  the  ground  that  Angevortii 
ought  to  have  insisted  upon  his  immunity  by  appealing  against  the  rate, 
and  could  not  take  the  objection  before  the  justices.  If  this  point  be 
insisted  on,  a  technical  objection  to  the  jurats  of  the  affidavits  will  k 
insisted  upon  in  opposition  to  the  rule.  (It  was  then  agreed  that  both 
these  points  should  be  abandoned.)  Manning^  Serjt.,  then  argued  oq 
the  merits,  and  contended  that,  under  sect.  38  of  stat.  5  &  6  W.  4,  c. 
50,  the  justices  had  acted  properly  in  refusing  to  make  the  order:  tht 
the  affidavits  showed  a  legal  exemption  from  the  performance  of  statute 
duty  and  from  highway  rate ;  that  it  was  not  necessary  to  produce  anj 
document  showing  an  express  legal  origin  of  the  right ;  and  that  sect. 
84(a)  of  Stat.  13  G.  8,  c.  78,  had  not  the  effect  of  abolishing  the  liabiiitief 
of  individuals  to  repair  particular  parts  of  the  highways,  inasmuch  as,  on 
that  view,  sect.  83  of  stat.  5  &  6  W.  4,  c:  50,  would  be  unmeaning. 

Whitmore,  for  the  magistrates,  referred  to  Rex  v.  Mirehouse,  2' A.  4 
£.  682  (E.  C.  L.  B.  vol.  29),  and  contended  that  the  case  would,  before 

♦6571  ^^^*  ^^  ^  ^^  ^^^**  ^'  ^'  ®*  ^'  ^*^^  ^^^^  *^  doubtful  *to  warrant 
-^  the  Court  in  issuing  a  mandamus :  and  that,  since  that  statute, 
the  Court  would  not  try  a  doubtful  question  of  title  on  application  for 
an  order :  that  at  any  rate,  under  sect.  5,  the  magistrates  here  ought  to 
have  costs,  inasmuch  as,  when  served  with  this  rule,  they  could  not  be 
sure  that  there  was  no  imputation  of  collusion,  and  were  therefore  under 
the  necessity  of  inspecting  the  affidavits  and  thus  becoming  parties  to 
the  case. 

(a)  Repealed  by  stat  34  0.  3,  o.  74,  8. 1. 
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Keating^  in  support  of  the  mle,  urged  that  stat.  11  &  12  Vict.  o. 
44, 8.  5,  protected  the  magistrates  from  liability  for  anything  done  in 
obedience  to  the  order  of  the  Court,  and  therefore  the  objection  to  try- 
ing and  deciding  a  doubtful  question  on  an  application  to  the  Court  no 
longer  existed.  [Pattbson,  J. — ^It  would  be  very  awkward  if  the  new 
statute  had  the  eiTect  of  bringing  all  questions  of  title  before  us  by 
affidavit.]  Stat.  5  &  6  W.  4,  c.  50,  s.  27,  authorizes  a  highway  rate 
upon  all  property  «<  now  liable  to  be  rated"  to  "  the  poor ;"  there  can, 
of  coarse,  be  no  exemption  from  poor  rate  resting  on  immemorial  right : 
the  whole  question,  therefore,  on  the  merits,  is  whether  sect.  83  of  that 
act  justified  the  magistrates  in  refusing  to  make  the  order.  All  that 
appears  is  the  naked  fact  of  repair  of  one  portion  of  the  highway,  and 
non-performance  of  statute  duty,  and  non-contribution  to  repair,  as  to 
all  the  residue.  [Wightman,  J. — It  is  not  exactly  a  case  of  liability 
latione  tenurse.]  A  contract  exempting  the  occupier  could  never  have 
been  legally  made.  Stat.  18  G.  3,  c.  78,  s.  84,  &c.,  at  any  rate  would 
pat  an  end  to  the  state  of  things  supposed  on  the  other  side:  and  this  is 
not  answered  by  a  reference  to  sect.  88  of  stat.  6  &  6  W.  4,  *c.  50,  r^/^r  o 
which  may  apply  to  exemptions  arising  since  the  former  statute,  '- 
as,  for  instance,  under  enclosure  acts. 

Patteson,  J.  (a) — There  is  a  doubt  here  whether  the  occupier  be 
liable ;  and  the  proper  way  of  determining  that  question  would  have 
been  by  appeal.  A  new  rate  might  now  be  made ;  and  then,  if  the 
occupier  did  not  appeal,  that  might  furnish  a  strong  evidence  against 
him.  I  do  not  know  whether  we  could  direct  an  issue.  But  we  cannot 
make  the  rule  absolute  in  this  state  of  things.  You  may  apply  here- 
after for  a  mandamus,  if  you  please ;  and  the  question  may  be  raised 
in  that  way. 

WiQHTMAN,  J. — I  agree.  Stat.  11  &  12  Vict.  c.  44,  does  not  take 
away  the  remedy  by  mandamus:  possibly,  too,  an  issue  might  be  granted. 

£bl£,  J. — ^The  case  set  up  in  support  of  the  rule  is  too  doubtful  to 
justify  us  in  making  the  order.  Application  may  be  made  for  a  man- 
damus. 

Pattbson,  J. — The  magistrates  ought  to  have  their  costs :  and,  under 
the  particular  circumstances  of  this  case,  the  party  ought  to  have  his 
costs  also.  Rule  discharged,  with  costs  payable  to 

the  justices  and  to  Angeworth. 

(a)  Lord  Drnxnux,  G.  J.,  wm  abaent  on  aoooont  of  ill  health. 
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♦659]  *0'IIARE  V.  REEVES.    May  7. 

Judgment  for  damages  and  eoets  being  signed  by  a  plaintiir  saing  in  fonnft  panperis,  a  Judge,  oi 
summons,  ordered  satisfaotion  to  be  entered,  on  the  defendant's  acknowledging  satiifactioa 
for  costs  to  a  like  amount  taxed  for  him  against  the  same  plaintiff  in  a  former  action.  This 
Court  refused  to  set  aside  the  Judge's  order ;  the  now  plaintiff  not  having  appeared  in  foml 
pauperis  in  the  former  action,  and  there  being  no  proof  that,  in  the  subsequent  action,  theplsia- 
tiff's  attorney  had  any  lien  on  the  costs  for  moneys  advanced. 

The  plaintiff  had  been  taken  in  execution  in  the  former  suit»  and  discharged  under  stat  48  0. 3, 
c.  123,  s.  1,  after  a  twelvemonth's  imprisonment  Held,  no  objection  to  the  Judge's  order,  tht 
plaintiff's  estate  being  still  liable  under  the  judgment  in  that  suit 

The  plaintiff,  in  May,  1847,  brought  an  action  of  debt  against  the 
defendant,  and,  in  March,  1849,  obtained  leave  to  prosecate  the  suit  in 
formfi  pauperis.  The  defendant  pleaded  only  Never  indebted.  At  the 
last  Gloucester  Spring  assizes,  the  plaintiff  obtained  a  verdict  for  211. 
His  costs  were  taxed  at  292.  99.  llt^.  The  defendant  had  obtained  & 
verdict  against  the  now  plaintiff  and  his  brother  at  the  Gloucester  Spring 
assizes,  1846,  in  an  action  of  ejectment ;  and  his  costs  had  been  taxed 
at  59Z.  5«.  For  that  sum,  and  the  damages  (which  were  below  202.), 
the  now  plaintiff  was  taken  in  execution :  and  he  lay  in  prison  twelve 
calendar  months ;  at  the  end  of  which  time  he  was  discharged  under 
stot.  48  G.  3,  c.  123,  s.  1,  by  rule  of  Court  dated  May  2d,  1848,  Before 
judgment  had  been  signed  in  the  action  of  the  now  plaintiff,  a  Judge, 
on  summons,  ordered :  <«  That  satisfaction  of  the  judgment  signed  in  this 
cause  be  entered  on  the  roll,  on  the  defendant  acknowledging  satisfac- 
tion for  the  same  amount  on  his  judgment  signed  against  the  said  plain- 
tiff on  the  9th  April,  1847 ;  and  that  in  the  mean  time  the  issuing  of 
execution  in  this  cause  be  stayed." 

Godson  now  moved  that  this  order  might  be  rescinded,,  on  an  affidavit 
showing  the  above  facts,  and  stating  further  that  the  debt  sued  upon  bj 
*f)R01  ^^^  ^^^  plaintiff  ^accrued  before  the  date  of  the  demise  in  the 
-'  ejectment;  that  no  part  of  such  debt  was  applied  in  satisfaction 
of  the  now  defendant's  judgment  before  or  while  the  now  plaintiff  waa 
detained  in  execution;  and  that  he  had  <<Jbeen  compelled  to  borrow 
money  for  the  outlay  of  costs  incurred  in  this  action  and  so  taxed  &t 
292.  98,  ll^d. ;  and,  but  for  such  costs  so  incurred,  he  could  not  have 
recovered."  Godson  cited  Gougenheim  v.  Lane,  1  M.  &  W.  136,t  S.  C. 
Tyr.  &  G.  216,  and  Foss  t;.  Racine,  4  M.  &  W.  610  ;t  in  which  cases 
the  Court  of  Exchequer  held  that  costs  of  issues  found  for  defendants 
could  not  be  set  off  against  costs  of  issues  found  for  the  plaintiff  in  the 
same  cause,  he  suing  in  formfi  pauperis.  The  costs  payable  to  a  pauper 
plaintiff  cannot  be  taxed  till  he  has  paid  the  court  fees  and  the  expenses 
of  his  witnesses;  Freeman  v.  Rosher,  6  Dowl.  &  L.  517  (Bail  Coort): 
these  last,  as  appears  by  the  same  case,  must  be  advanced  by  the  attor- 
ney, if  the  pauper  has  not  sufficient  money  of  his  own ;  which  he  can- 
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not  have,  according  to  the  affidavit  he  makes  in  order  to  be  admitted  in 
that  form :  and  it  would  be  hard  if  the  attorney's  lien  upon  the  costs 
for  these  payments  should  be  displaced  by  a  lien  in  some  other  cause, 
when,  in  the  action  itself,  there  could  be  no  set-off  against  the  pauper's 
costs.  [Patteson,  J. — Have  you  any  affidavit  that  your  attorney  has 
advanced  money  ?  Was  a  lien  insisted  upon  before  the  Judge  at  cham- 
bers ?]  These  facts  are  not  stated.  But,  further,  these  costs  cannot  be 
claimed  by  the  defendant  after  the  plaintiff  has  been  taken  in  execution 
in  the  suit  to  which  they  relate,  and  discharged  under  stat.  48  Q.  3,  c. 
123,  s.  1.  [Patteson,  J. — The  act  keeps  the  judgment  in  force  r#/»/»i 
^against  the  debtor's  lands  and  goods.]  If  the  plaintiff's  action  '- 
had  been  prosecuted  while  he  was  still  in  custody,  the  defendant's  costs 
could  not  have  been  set  off:  at  least  the  discharge  makes  no  difference 
in  this  respect. 

Patteson,  J.  (a)— If  it  had  appeared  by  affidavit  that  the  attorney 
had  actually  advanced  money,  it  would  have  been  a  hardship  upon  him 
to  allow  a  set-off  in  opposition  to  his  lien.  But  that  does  not  appear. 
It  is  stated  only  that  the  plaintiff  has  borrowed  money.  As  to  the  cases 
cited ;  the  Court  of  Exchequer,  in  those,  only  refused  to  allow  a  set-off 
of  costs  to  which  the  plaintiff,  as  a  pauper,  was  not  liable.  Here  the 
defendant  proposes  to  deduct  costs  due  in  a  cause  in  which  the  plaintiff, 
not  appearing  as  a  pauper,  was  liable  for  them.  He  is  therefore  in  the 
same  situation,  as  to  these,  as  if  he  were  not  a  pauper  in  the  present 
suit.  As  to  Stat.  48  O.  3,  c.  123,  s.  1,  an  express  proviso  is  inserted 
there  that,  notwithstanding  the  debtor's  discharge,  the  judgment  shall 
remain  in  full  force,  except  as  to  taking  the  person  in  execution.  That 
is  not  attempted  here ;  the  motion  is  only  a  step  to  recover  out  of  the 
plaintiff's  funds  the  debt  due  before  the  imprisonment:  it  is  as  if  a  fi. 
fa.  were  taken  out  against  his  goods.  Therefore  the  order  made  at 
obambers  neither  prejudices  the  plaintiff's  attorney,  nor  contravenes  the 
statute ;  and  there  is  no  ground  for  this  motion. 

WiQHTMAN,  J.,  concurred.  Rule  refused. 

(o)  Two  JadgM  only  were  preaent 


*Ex  parte  YOUNG.    Matf  8.  [*662 

This  Court  hM  not  power  to  extend  the  time  daring  wbiobi  under  Reg.  Gen.  Easter  T.  0  Viet, 
the  certificate  of  examination  for  admiuion  to  practiie  as  an  attorney  shall  be  in  force  :  the 
extension  must  be  by  order  of  a  Judge. 

Where  a  party  applied  to  the  Court  for  such  extension  after  the  time  had  expired,  alleging 
that  be  bad,  two  years  ago,  given  the  usual  notices  for  admission  and  passed  his  examina- 
tion, but  bad  then  gone  abroad  on  account  of  ill  health ;  that  the  time  ba(l  elapsed  while  he 
war  abroad  and  detained  by  continued  illness ;  that»  before  leaving  England,  he  had  been  un- 
acquainted with  the  necessity  for  enlarging  the  time,  and  therefore  made  no  application  for 
the  purpose ;  and  that  he  wai  negotiating  for  reception  into  a  partnership,  but  the  negoti»- 

VOL.  xm. — 50 


«62  BX  PABTE  YOUNG.    E.  T.  1849. 

tion  might  be  frustrated  if  hii  ftdmisnon  were  delayed ;  the  Court*  on  the  last  day  of  tena, 
allowed  him  to  give  notice  and  be  examined  for  the  porpoae  of  admierion  daring  the  nextteroL 

T.  Oldfield  moved,  on  behalf  of  Horace  Young,  that  he  might  be 
admitted  an  attorney  of  this  Court  in  next  term.  The  applicant  stated 
on  affidavit  that  he  gave  the  usual  notices  for  his  admission  for  Michael- 
mas term,  1847,  passed  his  examination,  and  obtained  his  certificate  of 
such  examination :  that,  before  the  certificate  ceased  to  be  in  force,  he 
went  to  France  on  account  of  delicate  health,  intending  to  stay  only  a 
few  months,  but,  by  reason  of  continued  ill  health,  remained  abroad  till 
last  March.  That,  being  unacquainted  with  the  necessity  of  enlargiDg 
the  time  for  his  admission,  he  did  not  apply  to  a  Judge  of  thb  Court 
within  the  time  limited  for  that  purpose,  and  that  he  was  unable  now  to 
obtain  his  admission  without  the  order  of  a  Judge :  t)iat  a  negotiation 
was  depending  for  his  reception  into  a  law  partnership ;  and  that  a  delay 
of  his  admission  would  operate  greatly  to  his  prejudice,  and  might  put 
an  end  to  the  negotiation.  Oldfield  stated  that  no  objection  was  made 
to  this  application  by  the  Law  Society.  He  distinguished  the  case  from 
Ex  parte  Bromley,  2  Dowl.  N.  S.  888,  where  the  same  grounds  for  con- 
cession did  not  exist  as  in  the  present  instance ;  and  he  cited  Ex  parte 

♦6631  ^^"^"^»  ^  ^^^^-  ^-  ^-  ^^^'  ^^^  ^^  *pa,Tte  Webb,  4  Dowl.  4  L 
-'  S41,  as  analogous  cases  in  which  this  Court  had  granted  indul- 
gence. [Erlb,  J. — The  rule  of  Easter  term,  9  Vict.,(a)  is  express; 
<<  such  certificate  to  be  in  force  only  to  the  end  of  the  term  next  but  one 
following  the  date  thereof,  unless  such  time  shall  be  specially  extended 
by  the  order  of  a  Judge."  Tou  contend  that  the  time  may  be  extended 
now,  and  by  order  of  the  Court.  Wiohtman,  J. — The  order  of  thi& 
Court  is  not  the  order  of  a  Judge.  We  have  no  power,  by  the  rule,  to 
extend  the  time.  Ex  parte  Bromley  was  not  decided  on  the  particular 
circumstances  of  the  case,  but  on  the  wor4s  of  the  rule.  Patteson,  J. 
«^— This  party  might  have  obtained  an  order  extending  the  time  before 
he  left  England,  or  have  employed  some  one  afterwards  to  get  it  done. 
WiGHTMAN,  J. — We  might  empower  him  to  give  his  notice  now,  and  to 
be  admitted  by  the  last  day  of  next  term,  and  in  the  mean  time  be  exa- 
mined again.  Pattbson,  J. — That  is  all  we  can  do  for  you ;  and  that  is 
a  8tretch.](6) 
Per  Curiam.{c) 

Ordered :  That  the  examiners  appointed,  &c.,  pursuant  to  the 
rule  of  Court  of  Easter  term,  in  the  ninth  year,  &c.,  be  at 
liberty  to  examine  the  said  Horace  Young  during  the  next 
term ;  and,  in  the  event  of  the  said  H.  Y.  passing  such  his 
examination,  that  he  be  admitted  as  an  attorney  of  this 
Court. 

(a)  8  Q.  B.  631  (B.  C.  L.  R.  toI.  66). 

(&)  See  In  re  The  Bxsminers  of  Attomeysy  8  A.  A  A.  746  (E.  G.  L.  R.  toL  35) ;  and  In  re  The 
Same,  9  A.  A  E.  728  (E.  C.  L.  R.  vol  36;. 
(e)  Pattxson,  Wightmah,  and  Bblb,  Js. 
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♦MARSON  and  DADLEY  v.  LXJND.    JIfay  8.         [*664 

Under  the  Winding  up  Aoty  11  A  12  Viet.  o.  45,  b.  73,  if  a  creditor,  haying  sued  oat  a  scire 
facias  against  a  contributor  to  a  company  whose  affairs  hare  been  referred  to  the  Master, 
does  not  obtain  the  Master's  permission  to  proceed,  and  has  not  prored .  before  the  Master, 
a  judge  is  bound,  if  called  upon,  to  stay  the  proceedings  till  such  proof  has  been  made,  and 
cannot  exercise  a  discretion  with  reference  to  the  propriety  or  impropriety  of  the  conduct  pur- 
sued  by  the  Company  or  the  contributor. 

WiLLES,  in  this  term,  obtained  a  rule  calling  on  the  plaintiff^  to  show 
cause  why  all  proceedings  in  this  action  should  not  be  stayed  until  after 
the  plaintiffs  should  have  proved,  or  exhibited,  or  miade  such  proof  as 
they  might  be  able  of,  their  alleged  debt  or  demand  therein,  before  the 
Master,  in  pursuance  of  the  provisions  of  stat.  11  &  12  Vict.  c.  45.(a) 

From  the  affidavfts  in  support  of  the  rule,  it  appeared  that  the  plain- 
tiffs had  recovered  judgment  for  264Z.  is.  id.  against  The  Universal 
Salvage  Company,  a  Company  completely  registered  and  incorporated ; 
and  had  afterwards  issued  a  scire  facias  against  the  defendant  as  a 
shareholder.  The  Company  having  taken  proceedings  in  Chancery  to 
wind  up  its  affairs.  Sir  J.  L.  K.  Bruce,  V.  C,  by  order  6f  10th  No- 
vember, 1848,  referred  the  pase  to  a  Master  in  Chancery,  and  defendant 
was  entered  as  a  contributory.  The  plaintiffs  had  made  no  proof  before 
the  Master,  and  had  not  received  permission  from  him  to  proceed  in  the 
action.  The  defendant  had  taken  out  a  summons  to  stay  the  proceed- 
ings :  but,  on  its  being  attended  before  Coleridge,  J.,  the 'learned  Judge 
directed  that  application  should  be  made  to  the  full  Court. 

"^The  affidavits  in  answer  stated  facts  to  show  that  the  plaintiffs  r^,/*/*^ 
had  proceeded  with  diligence ;  that  judgment  against  the  Com-  ^ , 
pany  had  been  recovered  by  default ;  that  the  Company  had  held  out, 
from  time  to  time,  expectations  that  the  debt  would  be  paid ;  that  exe- 
cution had  issued  against  the  Company ;  that  the  defendant  had  pro- 
mised payment ;  that  afterwards  he  had  pleaded  to  the  scire  facias,  and 
plaintiffs  had  demurred  to  the  plea;  and  that,  the  defendant  having 
joined  in  demurrer,  the  case  was  now  standing  for  argument. 

Sheej  Serjt.,  now  showed  cause. — The  conduct  of  the  Company  and 
the  defendant  has  been  such  that  this  Court  will  not  stay  the  proceed- 
ings. [Erle,  J. — Have  we  any  discretion  under  sect.  73  of  stat.  11  & 
12  Vict.  c.  45  ?  Does  not  scire  facias  come  within  the  words  ^«  proceed- 
ings*' and  <<  action  ?"]  It  does.  But  the  section  is  not  imperative  on 
the  Court :  the  words  are  «<  it  shall  be  lawful  for  any  Judge  of  the  Court 
in  which  such  action  shall  be  pending,  upon  summons,''  &c.,  «to  order 
that  all  further  proceedings  in  such  action  shall  be  stayed  until  after 
such  proof  shall  have  been  made  or  exhibited  before  the  Master." 

(a)  **  To  amend  the  acts  for  facilitating  the  winding  up  of  the  affidrs  of  joint  stock  companiei 
unable  to  meet  their  pecuniary  engagements ;  and  also  to  facilitate  the  dissolution  and  winding 
«p  of  joint  stock  companies  and  other  partnerships." 
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Thompson  v.  Universal  Salvage  Company,  S  Exch.  SlO^f  may  be  cited 
on  the  other  side.  There  it  was  held  that  a  party  had  not  used  due 
diligence  who  had  not  proved  before  the  Master :  and  he  was  not  allowed 
to  issue  execution  against  a  contributory.  But  here  the  affidavits  show, 
not  only  diligence  on  the  part  of  the  plaintiffs,  but  that  both  the  Com- 
pany and  the  defendant  have  so  conducted  themselves  as  to  be  disentitled 
*f{f{fil  ^^  ^^^^  the  objection  as  *again8t  the  plaintiffs.  [Patteson,  J.— 
-^  Sect.  73  says  <<  except  so  far  as  the  Master  shall  permit :"  it 
seems  to  be  left  to  his  discretion.  Why  cannot  the  plaintiffs  prove  to- 
morrow? It  may  be  done  in  a  day:  after  that  the  proceedings  cannot 
be  stayed  under  sect.  73.]  * 

WiUeSy  contri,  was  stopped  by  the  Court. 

PATTESoy,  J.(a) — I  should  say  that,  although  the  word  "  lawful"  be 
used,  it  is  imperative  on  us  to  stop  the  proceeding:  but  we  can  do  so 
only  until  proof  has  been  given  before  the  Master. 

WiGHTMAN  and  Erlb,  Js.,  concurred.  Rule  absolute.(6) 

(a)  Lord  Dekuax,  C.  J.,  wu  absent 

(6)  The  pUintiffs  afterwardB  obtained  Jadgment  on  demurer,  Hil.  T.,  1851,  Marson  ».  Lund. 


In  the  Matter  of  WILLCOX.    May  8. 

Motion  by  an  assignee  for  a  mandamus  to  the  Insolvent  Debtors'  Court  in  London,  to  re-ezamiDe 
an  insolvent  under  -stat  1  A  2  Viot  c.  110,  s.  98.  The  insolvency  had  taken  place,  and  the 
petition,  Ac.,  had  been  exhibited  in  1839,  more  than  twenty  miles  from  London,  and  within 
the  district  subsequently  assigned  to  the  Somerset  County  Court;  the  original  a^judicatioa 
had  been  made  by  a  commissioner  on  circuit;  and  stat  10  A  11  Vict.  c.  102,  had  since  passed, 
which  abolishes  the  circuits,  and,  prospectively,  gives  jurisdiction  to  the  County  courts  in 
cases  arising  within  their  respecdve  districts  at  the  distance  of  more  than  twenty  miles  from 
London. 

Held,  that  the  Insolvent  Debtors'  Court  in  London  was  the  proper  Jurisdiction.  A  rule  nisi  for 
a  mandamus  was  granted,  and  no  cause  shown. 

*  W.  H.  CooKB,  in  this  term  (May  4th),  moved  (a)  for  a  mandamus,  to 
be  directed  either  to  the  Commissioners  of  the  Insolvent  Debtors'  Court 
*fifl7l  ^^  London,  or  to  the  Judge  of  the  Somersetshire  County  *Court, 
-'  requiring  them  or  him  to  proceed  upon  a  further  examination  of 
Frederick  Willcox,  an  insolvent  debtor,  under  stat.  1  &  2  Vict.  c.  110, 
8.  98,  which  empowers  the  assignee  of  an  insolvent  whose  discharge  has 
been  adjudicated  under  that  act  to  apply  from  time  to  time  to  the  Insol- 
vent Debtors'  Court  that  such  person  may  be  further  examined  by  the 
said  Court  or  by  a  Commissioner  thereof  on  his  circuit,  as  to  any  mat- 
ters or  things  relating  to  his  estate  and  effects.  It  appeared  on  affidavit 
that,  in  1839,  the  insolvent  had  filed  his  schedule  at  Cardiff,  but  he  was 
now  residing  within  the  jurisdiction  of  the  Somerset  County  Court.  He 
had  been  discharged  by  a  Commissioner  of  the  Insolvent  Debtors' 
Court;  and  an  assignee  had  been  appointed;  but  the  adjudication  of 

(a)  Before  Patteson,  Wiohtmah,  and  Erlb,  Js.    The  motion  was  made  wiih  the  assent  ut  the 
^nf oWent  Debtors'  Court,  and  for  their  guidance. 
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discharge  was  annalled(a)  on  the  ground  of  fraud  in  the  insolvent;  and 
he  was  remanded  to  custody.  In  consequence,  however,  of  a  defect  in 
the  proceedings,  he  was  again  discharged.  On  subsequent  informa- 
tion as  to  his  estate,  the  assignee  applied,  in  December,  1848,  to  the 
Insolvent  Debtors'  Court  under  the  above-mentioned  statute ;  but  they 
declined  to  interfere,  being  of  opinion  that,  stat.  10  &  11  Vict.  c.  102, 
having  come  into  operation  (15th  September,  1847 ;  see  sect.  20),  their 
jarisdiction  in  cases  arising  more  than  twenty  miles  from  London  was 
taken  away,  and  transferred  to  the  County  Court  by  sect.  10  of  that 
statute.  The  Judge  of  the  County  Court  declined  to  proceed,  holding 
that  no  jurisdiction  was  vested  in  him,  because  the  insolvency  and  filing, 
of  the  schedule  had  taken  place  before  stat.  10  &  11  Vict.  c.  102,  passed. 
*  Cooke  now  argued  that,  both  Courts  declining  jurisdiction,  a  r^c^/^o 
mandamus  ought  to  .go  to  one  or  the  other,  at  least  to  hear  the  ^ 
application;  there  being  no  possibility  of  bringing  it  again  before  a 
Commissioner  in  the  country,  since  it  had  been  enacted,  stat.  10  &  11 
Vict.  c.  102,  s.  10,  (<  that  from  and  after  the  15th  day  of  September," 
1847,  <«  the  circuits  of  the  Commissioners  of  the  said  Court  for  the  relief 
of  insolvent  debtors  shall  be  abolished."  [Erle,  J. — ^Every  discharge 
of  an  insolvent  keeps  a  continuing  authority  in  the  Court.  Was  not 
this  a  matter  on  petition  <^  now  in  dependence,"  as  to  which,  therefore, 
the  jurisdiction  of  the  Court  and  Commissioners  is  preserved  by  sect. 
9?]  That  refers  to  particular  statutes  relating  to  the  Courts  of  Bank- 
ruptcy ;  and  it  may  be  questioned  whether  the  clause  applies  to  cases 
not  within  those  acts.  Cur.  adv.  vuU, 

Patteson,  J.,  now  delivered  judgment  as  follows. — The  insolvent  in 
this  case  cannot  be  examined  by  e-  Commissioner  of  the  Insolvent  Debt- 
ors' Court  on  circuit ;  for  the  power  of  a  Commissioner  on  circuit  is 
gone  since  stat.  10  &  11  Yict.  c.  102.  If  that  Court  retains  any  juris- 
diction, the  proceeding  must  be  before  the  Court  itself.  The  Judge  of 
the  County  Court  cannot  act,  because  the  transfer  of  jurisdiction  to  that 
Court  by  the  same  statute  is  prospective,  and  cannot  relate  to  past  trans- 
actions. Sect.  9  keeps  up  a  jurisdiction  in  the  Insolvent  Debtors'  Court 
as  to  proceedings  <«now  in  dependence;"  but  the  matter  in  question  is 
not  depending  under  the  statutes  there  referred  to.  I  find  nothing,  how- 
ever, to  preclude  the  Insolvent  Debtors'  *Court  from  acting,  as 
in  a  case  within  that  section,  in  a  matter  which  has  been  adjudi- 
cated upon  under  the  Insolvent  Debtors'  Acts.  I  see  no  difficulty  in  their 
making  an  order  in  such  a  case ;  and  that  is  the  conclusion  we  have  all 
come  to  on  looking  at  the  several  clauses  of  the  statute. 

Rule  nisi  for  a  mandamus  to  the  Insolvent  Debtors'  Court. 

No  cause  was  shown ;  and  the  Insolvent  Debtors'  Court  made  the 
order  for  further  examination. 

(a)  See  stota.  7  G.  4,  c.  67,  i.  67, 1  A  3  Viet.  o.  110,  i.  96. 

2L 
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*670]  *EASTEE  VACATION.(«) 

DOE,  on  the  demise  of  JOHN  DAND,  v.  HONOUR  THOMP- 
S0N.(6)    Mai/ 12. 

By  the  costom  of  a  manor,  the  customary  tenements  thereof  were  held  of  the  lord,  for  the  joint 
lives  .of  the  customary  tenant  and  the  lord,  at  the  will  of  the  lord,  according  to  the  enstom 
of  the  manor,  at  customary  rents  and  services,  and  were  descendible  from  ancestor  to  heir. 
Alienation  inter  vivos  was  made  by  customary  deed  of  bargain  and  sale  fh>m  alienor  to 
alienee,  and  surrender  and  admittance  thereon  in  the  customary  court,  the  deed  being  licensed 

*  by  the  lord,  and  a  memorandum  of  the  license  endorsed  on  the  deed.  A  fine  was  paid  on 
the  death  of  lord  or  tenant,  and  on  alienation.  The  admittance  of  an  heir,  in  form,  stated  that 
the  heir  toolc  of  the  lord,  upon  the  demise  of  the  steward,  the  tenement  now  in  the  hands  of 
the  lord,  to  be  granted  to  the  heir  on  the  death  of  the  ancestor,  to  hold  for  the  joint  lives, 
Ac.  (as  by  the  custom  above  stated).  Held  that  an  heir  could  not,  before  being  admitted, 
maintain  ejectment  against  a  stranger. 

Ejectment  for  a  messuage  and  land  in  Cumberland. 

On  the  trial,  at  the  Cumberland  Spring  assizes,  1846,  a  special  yer- 
diot  was  found,  which,  so  far  as  it  is  material  to  the  decbion  in  the 
present  case,  was  as  follows. 

The  messuage  and  land  have  immemorially  been,  and  are,  within  and 
part  and  parcel  of  the  manor  of  Qulton.  There  have  been  immemorially 
divers  customary  tenements  of  and  in  the  same  manor,  of  which  tene- 
ments the  said  messuage  and  land  have  immemorially  been  one.  The 
said  customary  tenements  immemorially  have  been,  and  are,  held  of  the 
lord  of  the  manor,  for  the  joint  lives  of  the  customary  tenants  or  tenant 
thereof  respectively  and  of  the  lord  for  the  time  being,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  at  certain  customary  rents  and 
services ;  and  immemorially  have  descended,  and  have  been  and  are  de- 
scendible from  ancestor  to  heir,  according  to  the  custom  of  the  *said 
manor.  According  to  the  custom,  on  alienation  inter  vivos,  the 
customary  tenements  have  immemorially  been  and  are  conveyed  and  con- 
veyable  in  manner  following,  and  no  otherwise :  viz.,  by  customary  deed 
of  bargain  and  sale  from  the  alienor  to  the  alienee,  and  by  surrender  and 
admittance  thereon,  in  the  customary  court  of  the  manor ;  such  deed 
being  licensed  by  the  lord,  and  a  memorandum  of  such  license,  signed 
by  the  lord,  or  his  steward,  being  endorsed  on  such  deed.  A  fine  of 
twenty  times  the  ancient  customary  rent  has  been  immemorially,  and  is, 
paid  on  admittance  after  the  death  of  either  lord  or  tenant,  and  also 
upon  the  change  of  tenant  by  alienation.  By  the  custom,  no  customary 
tenement  hath  been  or  is  devisable  by  will,  or  surrenderable  to  the  uses 
or  use  of  a  will.  Where  a  customary  tenant  has  been  desirous  of  dis- 
posing of  his  customary  tenement  after  death,  the  only  custom  has  been, 
and  is,  for  him  to  convey  the  same  to  a  third  person  as  a  trustee,  by 


♦671] 


(a)  The  Court  sat  in  Banc  on  the  9th  and  12th  of  May. 

(6)  See  Doe  dem.  Dand  v.  Thompson,  7  Q.  B.  897  (E.  C.  L.  R.  toL  M). 
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sach  deed  of  customary  conveyance,  and  by  surrender  and  admittance, 
as  aforesaid,  precisely  in  the  same  manner  in  every  respect  as  upon  an 
ordinary  alienation  inter  vivos;  and  then  for  the  conveyance,  by  a 
separate  deed  made  out  of  Court  without  the  license  or  privity  of  the 
lord,  his  steward  or  deputy  steward,  and  called  a  deed  of  declaration  of 
trust,  to  declare  the  trusts  of  the  equitable  estato ;  and  which  trusts  have 
usually  been  for  the  alienor  during  his  life,  and,  after  his  death,  to  con- 
vey to  such  person  or  persons  as  the  alienor  shall  by  deed  or  will  appoint. 
But  no  entry,  memorandum,  or  notice  of  such  deed  of  declaration  of  trust 
has  ever  been  made  or  taken  on  the  court  rolls  of  the  said  manor. 

Richard  Sanderson,  in  1768,  died  seised  of  the  said  *cus-  rn^^^rjo 
ternary  tenement :  and,  upon  his  death,  the  same  descended  and  ^ 
came  to  John  Sanderson,  then  being  his  eldest  son  and  heir  according 
to  the  custom.  John  S.,  as  such  heir,  was  thereupon  admitted  tenant 
of  the  same  tenement,  to  hold  the  same  unto  him  during  the  joint  lives 
of  him  and  the  then  lord,  at  the  will  of  the  lord,  according  to  the  cus- 
tom, yielding,  paying,  and  doing,  therefore,  yearly,  the  accustomed  rents 
and  services  fdr  the  same.  John  S.,  in  January,  1818,  died  seised  of 
the  same  tenement.  Upon  his  death,  the  same  descended  and  came  to 
Richard  Sanderson,  then  being  the  eldest  son  and  heir  of  the  said  John, 
according  to  the  custom.  And,  thereupon,  on  26th  February,  1818,  the 
last-mentioned  Richard  S.,  as  such  heir,  was  admitted  tenant  of  the 
same  tenement,  to  hold  according  to  the  custom.  The  entry  of  such 
admittance  on  the  court  rolls  is  as  follows. 

<^  Manor  of  Oulton.  The  court  baron  and  customary  court  of  dimis- 
sions  of  John  Taylor,  Esq.,  lord  of  the  said  manor,  holden  at,"  &c.y 
'« situate  at  Oulton,  within  and  for  the  said  manor,  on  Monday  the  26th 
<lay  of  February,  1818,  by  Silas  Saul,  gentleman,  steward  of  the  said 
manor.  Homage  jury."  (Names  of  twelve  persons.)  "  To  this  court 
came  Richard  Sanderson,  son  and  heir  at  law  of  John  Sanderson,  de- 
ceased, and  took  of  the  lord  of  the  said  manor,  upon  the  demise  of  his 
said  steward,  an  ancient  messuage  and  tenement,  with  a  fire  hearth,  in 
Oulton,  of  the  rent  of  Is.  8(2.,  and  also  a  parcel  of  ground  in  Colemire, 
of  the  rent  of  4^.  6(2.,  now  in  the  hands  of  the  said  lord,  to  be  granted 
to  the  said  Richard  S.,  upon  the  death  of  the  said  John  S.,  to  have  and 
to  hold  the  said  premises,  with  their  appurtenances,  unto  the  said 
Richard  S.,  during  the  ^joint  lives  of  the  said  John  Taylor  and  r«/*iTQ 
the  said  Richard  S.,  at  the  will  of  the  lord,  according  to  the  cu»-  ^ 
torn  of  the  said  manor ;  yielding  and  paying  therefore,  yearly,  the  said 
customary  rents  of  1«.  8d,  and  4^.  6(2.  at  the  days  and  times  usual,  and 
doing,  paying,  and  performing  all  other  dues,  duties,  and  services  of  right 
accustomed  to  be  paid  and  done  for  the  same.  And,  having  paid  the 
lord  for  a  fine  as  in  the  margin,  he  is  admitted  tenant  thereof." 

The  last- mentioned  Richard  Sanderson,  being  so  seised  of  the  same 
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customary  tenement,  before  Ist  January,  1838,(a)  viz.  on  7th  January, 
1832,  made  and  published  his  last  will  in  writing,  executed,  &c.  (doe 
attestation  was  then  stated) :  in  which  will  are  the  following  words :  <'  I 
give  and  devise  unto  the  said  Honour  Thompson,  her  heirs  and  assigns," 
&c.  (a  certain  freehold  estate  in  fee.)  «  And,  as  to  all  the  rest,  residue, 
and  remainder  of  my  real  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  not  hereinbefore  disposed  of,  subject  to  the  payment 
of,"  &c.  (funeral  expenses,  and  legacies),  ^^I  give,  devise,  and  bequeath 
the  same,  respectively,  unto  and  to  the  use  of  my  sister  in  law.  Honour 
Thompson,  her  heirs,  executors,  administrators,  and  assigns,  respectively, 
according  to  the  nature  of  the  same  estate  respectively,  to  and  for  her 
and  their  own  absolute  use  and  benefit." 

The  said  Richard  Sanderson,  after  having  made  his  will,  and  without 
having  revoked  or  altered  the  same,  died  on  23d  August,  1837,  being 
so  seised,  and  leaving,  him  surviving,  one  Michael  Dand,  then  being 
his  heir  according  to  the  custom  of  the  manor.  The  said  Michael  Dand, 
*R74.1  ^^^^''^  the  day  of  the  demise,  viz.,  in  ^January,  1842,  died,  leaving 
-*  him  surviving  John  Dand,  the  lessor  of  the  plaintinff,  then  and 
still  being  the  eldest  son  and  heir  of  the  said  Michael  Dand,  according 
to  the  custom  of  the  manor,  as  also  the  heir  of  the  last-mentioned  Richard 
Sanderson,  according  to  the  said  custom.  And,  thereupon,  John  Dand 
entered  into  and  upon  the  premises  as  such  heir  as  aforesaid,  and  de- 
mised, &c.  (to  the  plaintiff  in  ejectment,  who  thereupon  entered,  &c). 
The  verdict  then  stated  an  ouster  of  the  plaintiff  in  ejectment  by  the 
defendant,  the  said  Honour  Thompson,  claiming  under  the  said  will. 

On  a  former  day,  in  last  Easter  term,(i) 

Joseph  Addison  was  heard  for  the  plaintiff,  and  contended :  First,  that 
the  custom  restraining  the  power  to  devise  was  good ;  and.  Secondly, 
that,  supposing  it  bad,  still  the  -  devisee,  in  this  instance,  not  having 
been  admitted,  oould  not  insist  on  her  title  by  devise  against  the  heir 
at  law. 

Montague  Smithy  who  appeared  for  the  defendant,  stated  that  the 
last  point  had  been  unexpected :  and  the  Court  suggested  that  the  argn* 
ment  should  be  adjourned. 

In  this  vacation,(<?) 

Montague  Smith  was  heard  for  the  defendant,  and  stated  that  he 
should  not  insist  on  the  defendant's  title  as  devisee,  but  should  contend 
that  the  lessor  of  the  plaintiff  did  not  appear  by  the  special  verdict  to 
have  any  title. 

n^nnf--^      '*'The  lessor  of  the  plaintiff  claims  as  heir  at  law  to  Michael 
-*  Dand,  the  heir  of  Richard  Sanderson,  or  immediately  as  heir  of 

(a)  See  stat  7  W.  4  A  1  Viet  c.  26. 

(6)  May  let.  Before  Pattuoit,  Wiohtmah,  and  Erlb,  Jb.  Lord  DsmcAir,  C.  J.,  wai  abfeot 
on  account  of  illness. 

(c)  May  9th.  Before  Pattbsov  and  Wigbtmav,  Js.  :  Colxbidob,  J.,  had  left  the  Cout;  Lend 
Denxaii,  C.  J.,  was  stUl  absent 
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Richard  Sanderson.  Now  neither  the  lessor  of  the  plaintiff  nor  Michael 
Dand  appears  to  have  been  admitted :  and  the  question  therefore  is, 
whether,  in  the  case  of  tenures  such  as  this,  the  heir  at  law  has  in  him 
the  legal  freehold  before  admittance.  Richard  Sanderson  is  admitted, 
in  accordance  with  the  custom  of  the  manor  as  found,  to  hold  during  the 
joint  lives  of  himself  and  the  lord,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  which  is,  that  the  lands  are  descendible  from 
ancestor  to  heir.  The  lessor  of  the  plaintiff  had  a  mere  right  to  claim 
admittance :  till  admittance  he  had  no  right  of  entr j  even  against  a 
stranger.  In  an  ordinary  copyhold  of  inheritance  it  is  otherwise :  but 
there  the  custom  and  the  language  of  the  admittance  differ  from  those  in 
the  present  case ;  2  Scriven  on  Copyholds,  p.  755  (4th  ed.).  From  note 
(p)  to  1  Watkins  on  Copyholds,  p.  52,  ch.  8,  the  distinction  appears  be- 
tween copyholds  of  inheritance  and  copyholds  for  life :  in  the  latter 
class  of  copyholds  the  surrenderee  does  not  come  in  by  the  surrenderor 
bnt  by  the  lord.  [Wightman,  J. — And  you  say  that  there  the  heir  is 
not  in  by  descent.]  He  is  not.  It  is  not  alleged  that  Michael  Dand 
was  ever  seised  at  all. 

Joieph  AddisoUj  in  reply. — The  case  of  a  copyhold  for  life  is  not 
applicable :  here  the  land  is  descendible  from  ancestor  to  heir.  It  is 
true  that  in  ordinary  copyhold  of  descent  the  tenant  is  said  to  hold  at 
the  will  of  the  lord  simply,  and  not,  as  here,  for  the  joint  lives  of  the 
lord  and  tenant  at  the  will  of  the  lord :  but  the  two  cases  are  not  essen- 
tially distinguishable.  In  ^strictness,  all  copyholds  are  held  at  r^c^ir/^ 
the  will  of  the  lord :  the  rest  of  the  description  of  the  interest  is  '• 
a  mere  allegation  of  the  custom  by  which  the  will  is  controlled  and  de- 
fined. Therefore,  as  against  all  but  the  lord,  the  heir  here,  as  in  the 
common  case,  has  a  good  title  before  admittance :  the  nature  of  his 
title  is  explained  in  Bight  dem.  Taylor  v.  Banks,  8  B.  &;  Ad.  664  (E.  C. 
L  R.  vol.  23).  [Pattbson,  J. — What  estate  has  the  lessor  of  the 
plaintiff  here?  Not  an  estate  of  inheritance.]  It  is  an  inheritance,  ' 
descendible  according  to  the  custom,  not  according  to  the  grant.  [Pat- 
TESOK,  J. — It  seems  rather  contradictory  that  a  custom  should  make  an 
estate  for  life  descendible  to  the  heir.  Does  the  estate  for  life  descend  ? 
That  is  what  is  found.  WlGHTMAN,  J. — Consider  the  reason  of  the  rule, 
in  the  case  of  ordinary  copyholds,  that  the  heir  may  maintain  eject- 
ment immediately  upon  the  death  of  the  ancestor,  except  as  against  the 
lord.  It  is,  that  it  is  supposed  that  the  estate  descends  immediately  to 
him,  and.  he  becomes  tenant  at  once.  But  there  the  habendum  of  the 
admittance  is  to  the  ancestor  and  his  heirs.  Patteson,  J. — That  prin- 
ciple appears  from  Roe  dem.  Jeffereys  v.  Hicks,  2  Wils.  13,  16:  here 
the  admittance  is  not  so.]  It  is  so,  unless  the  allegation  of  the  descend- 
ibleness  is  struck  out  of  the  custom.  The  act  of  the  lord,  in  admitting 
a  surrenderee  or  an  heir,  is  mere  form.  Qur.  adv.  vult. 

Patteson,  J,,  now  delivered  the  judgment  of  the  Court 
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The  only  question  now  for  the  opinion  of  the  Court  is,  whether  the 
♦R771  '^^^^^  ^^  ^^^  plaintiff  has  such  a  legal  ^estate  as  will  enable  him 
^  to  sustain  an  action  of  ejectment. 

It  appears  by  the  special  verdict  that  the  customary  lands  in  the 
manor  are  descendible  from  ancestor  to  heir,  and  are  hold  for  the  joint 
lives  ef  the  lord  and  the  tenant  for  the  time  being,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor ;  and  that  they  pass  by 
customary  deed  of  bargain  and  sale,  and  surrender,  and  admittance 
thereon. 

In  1763,  on  the  death  of  Richard  Sanderson,  who  died  seised,  the 
land  in  question  descended  to  John  Sanderson,  his  son,  who  was  ad- 
mitted to  hold  to  him  during  the  joint  lives  of  himself  and  the  lord  at 
the  will  of  the  lord  according  to  the  custom.  John  Sanderson  died 
seised  in  January  1818 ;  on  whose  death  the  land  descended  and  came 
to  Richard  Sanderson,  his  son,  who,  on  the  26th  February,  1818,  vas 
admitted.  The  form  of  admittance  is  set  out,  whereby  it  appears  that 
he  took  the  land  <^now  in  the  hands  of  the  said  lord,  to  be  granted  to 
the  said  Richard  Sanderson,"  «to  have  and  to  hold"  the  same  <<imto 
the  said  Richard  Sanderson,  during  the  joint  lives  of  the  said  John  Tay- 
lor" (the  lord),  and  himself,  «  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor."  He  died  so  seised  on  the  23d  of  August, 
1837,  leaving  Michael  Dand  his  heir,  who  died  in  January,  1842,  leaving 
the  lessor  of  the  plaintiff  his  son  and  heir,  and  also  heir  of  the  last 
Richard  Sanderson.     No  admittance  of  either  of  the  Dands  is  stated. 

Had  this  copyhold  been^  an  estate  of  inheritance,  and  Richard  San- 
derson, the  person  last  admitted,  been  admitted  to  hold  to  him  and  his 
heirs,  no  doubt  the  heir  would  have  a  good  legal  title  against  all  the 
♦R7^1  '^'^^^^^  except  the  lord,  because  the  admission  to  him  and  his  heirs 
^  creates  an  estate  in  fee,  which  continues  as  long  as  there  is  an 
heir,  through  any  number  of  descents,  and  is  tantamount  to  an  admission 
of  each  heir  in  succession,  against  all  persons  but  the  lord.  But  here 
the  admission  of  Richard  Sanderson  was  only  to  him  during  the  joint 
lives  of  himself  and  the  lord ;  and  on  his  death  the  estate  absolatelj 
determined,  unless  the  words  used  in  describing  the  custom,  viz.  (<  de- 
scendible from  ancestor  to  heir/'  create  some  estate  or  interest  which 
could  so  descend. 

We  cantiot  see  how  it  is  possible  to  give  any  such  effect  to  those  words. 
The  custom  of  the  manor  appears  to  be,  to  grant  estates  for  the  joint 
lives  of  the  lord  and  tenant  only,  not  estates  of  inheritance  at  all, 
though  the  custom  may  give  the  heir  of  the  tenant  a  right  to  have  a  new 
grant  from  the  lord  for  the  joint  lives  of  himself  and  the  lord;  and 
that  is,  in  truth,  the  meaning  of  the  words  <<  descendible  from  ancestor 
to  heir." 

The  case  of  Doe  dem.  Hamilton  v.  Olift,  12  A.  &  E.  566  (E.  G.  L 
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R.  vol.  40),(a)  18  a  direct  authority  against  the  right  of  the  lessor  of  the 
plaintiff  to  maintain  ejectment  before  admittance.  That  was  a  case  in 
which  ejectbient  was  brought  to  recover  a  customary  tenement  of  a 
manor  in  which  the  admission  was  to  hold  «  during  the  joint  lives  of  the 
lord  and  tenant  according  to  the  custom  of  the  said  manor,"  which  was 
<<  that  the  copyhold  tenements  of  the  said  manor  are  held  by  thetenants 
thereof,  to  them  and  their  heir$y  by  custom  of  tenant-right,  of  the  lord 
of  the  said  manor:"  and  it  was  held  that  upon  the  death  of  the 
^ancestor  the  estate  eea$ed:  and,  though,  by  the  custom  of  the  r«/«i7Q 
manor,  there  was  a  tenant-right  of  renewal,  the  heir  until  ad-  ^ 
mitted  had  no  estate  at  all  in  the  premi8es.(()  We  find  also  that  in  thd 
case  of  copyholds  for  lives,  if  the  tenant  surrenders  to  the  use  of  another 
to  whom  the  lord  grants,  the  estate  vests  in  the  lord,  and  the  grantee  is 
in  by  him,  and  not  by  the  surrenderor ;  King  v.  Lorde,  Cro.  Car.  204,  cited 
by  Scriven,  vol.  1,  p.  145,  4th  ed. ;  and  6  Vin.  Abr.  289,  Copyhold 
(X  e),  pL  5.  There  can  be  no  difference  whether  the  estate  of  the  - 
copyholder  for  life  be  determined  by  his  own  act  of  surrender  or  by  his 
death.  The  legal  estate  is  equally  in  the  lord  in  either  case,  until  he 
grants  it  out  again. 

And,  as  no  such  grant  to  the  lessor  of  the  plaintiff  is  found  by  this 
special  verdict,  it  appears  that  this  action  of  ejectment  cannot  be  sus* 
tained ;  and  our  judgment  must  be  for  the  defendant. 

Judgment  for  defendant. 

(a)  See  pp.  667,  581.  ^ 

(6)  IS  A.  A  E.  679  (B.  0.  L.  B.  toL  40). 


The  QUEEN  v.  The  Inhabitants  of  BARNSLEY.    May  12. 
Reported,  12  Q.  B.  198  (E.  G.  L.  B.  vol.  64). 


END  OV  SASTEB  VACATION. 


CASES 

ABGUED  AND  DETERMINED 
HI 

THE  QUEEN'S  BENCH, 

iir 

(f  rinitq  (term  and  Saration, 

Xn.  A  XnL  VICTORIA.     1849. 


The  Judges  who  usaally  sat  in  Banc  in  this  Term  and  Vacation  were 

Lord  DENMANy  C.  J.  COLBRIDGBy  J. 

PATTBSONy  J.  ErLE,  J. 


FORTH  V.  SIMPSON.    May  28. 

The  Uboar  aod  skill  employed  on  a  noe  hone  bj  a  trainer  an  a  good  foundation  for  a  lien  ^ 
bni»  if  by  nsage  or  oontraot  the  owner  may  send  the  horse  to  mn  at  any  race  he  chooM» 
and  may  select  the  joolcey,  the  trainer  has  no  continuing  right  of  possession,  and,  oonseqaeDtlj, 
no  lien. 

This  was  a  feigned  issue,  to  try  the  question  whether  the  plaintiff  had 
any  and  what  lien  on  each  of  three  race  horses  on  the  24th  of  December, 

1847.  On  the  trial,  before  Coleridge,  J.,  at  the  Sussex  Spring  assizes, 

1848,  a  verdict  was  found  for  the  plaintiff,  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendant  or  a  nonsuit ;  the  Court  to  be  at 
liberty  to  draw  any  inferences  of  fact  from  the  statement  on  the  Judge's 
notes.  In  Easter  term,  1848,  Shee^  Serjt.,  obtained  a  rule  nisi  accor<l- 
ingly. 

The  facts  appeared  to  be  as  follows.     The  horses  were  seized  under 

*R^11  ^  ^*  ^^'  ^^  ^  judgment  obtained  by  the  ^defendant  against  one 

-*  Worley,  to  whom  they  belonged.      The  plaintiff  kept  training 

stables ;  and  the  horses  were  sent  to  him  by  Worley,  to  be  trained  and 
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kept.  From  time  to  time  the  horses,  by  the  order  of  Worlej,  were  sent 
to  nm  at  different  races.  On  these  occasions,  they  went  under  the  care 
of  a  servant  of  the  plaintiff,  and  were  placed  in  stables  belonging  to  the 
plaintiff,  of  which  his  servant  kept  the  key.  The  travelling  expenses 
were  paid  by  Worley.  Worley  selected  and  paid  the  rider  at  the  race. 
It  further  appeared  that  the  owner  had  no  control  over  the  trainer  as  to 
the  feeding  and  exercise  of  the  horses  daring  the  time  they  were  in  the 
trainer's  stables :  but  that,  if  an  owner  wished  to  see  his  horse  gallop, 
the  trainer  would  not  refuse  it  The  horses  were  seized  on  24th  De- 
cember, 1847,  while  they  were  in  the  plaintiff's  stable.  The  plaintiff 
claimed  a  lien  of  22.  2$.  per  week,  for  the  time  during  which  they  were 
in  his  stable,  which  sum  comprehended  the  charges  both  for  keeping  and. 
for  training.     The  present  issue  was  directed  by  an  interpleader  order. 

The  case  came  on  for  hearing  in  Michaelmas  term  (November  20th), 
1848;  when  The  Court  {a)  called  upon 

Sheet  Serjt.,  and  Bavitt^  in  support  of  the  rule. — There  was  no  lien 
in  this  case,  because  there  was  no  exclusive  possession.  The  owner, 
according  to  the  arrangement  between  him  and  the  plaintiff,  was  to  hf^ve 
the  horse  in  his  own  possession  from  time  to  time,  as  it  was  wanted  for 
racing.  The  case  falls  within  the  principle  of  Jackson  v.  Cum-  r^^f^oo 
mins,  5  M.  &  W.  ^2,t  where  it  was  held  that  there  is  no  common  ^ 
law  right  of  lien  in  respect  of  the  agistment  of  milch  cows,  because  the 
owner  must  have  possession  of  them  during  the  time  of  milking,  and 
also  because  no  improvement  is  bestowed  on  the  chattel  by  the  agister. 
Both  reasons  apply  here.  The  plaintiff,  therefore,  in  the  mere  character 
of  a  livery-stable  keeper,  has  no  lien.  And  this  agrees  with  what  is  said 
in  Smith's  Compendium  of  Mercantile  Law,  p.  507  (4th  ed.).  [Colb- 
RiDGB,  J. — Is  not  a  race  horse  always  undergoing  improvement  by  train- 
ing?] In  Sanderson  v.  Bell,  2  Cro.  &  M.  804,  811,t  S.  C.  4  Tyrwh.  244, 
Bayley,  B.  (after  alluding  to  the  cases  of  Wallace  v.  Woodgate,  Ry.  & 
M.  193  (E.  C.  L.  R.  vol.  21),  and  Bevan  v.  Waters,  Moo.  &  M.  285,  286 
(E.  C.  L.  R.  vol.  22)),  said:  (<In  the  case  of  the  livery-stable  keeper, 
who  does  nothing  to  the  horse  except  supplying  him  with  hay  and  oats, 
there  is  no  lien ;  but  where  work  is  done  by  training  a  horse,  there  is  a 
right  of  lien.  In  the  case  of  a  liyery-stable  keeper  who  dressed  a  horse, 
if  the  claim  for  dressing  could  be  separated,  in  that  respect  there  might 
be  some  right  of  lien ;  but,  if  an  entire  claim  compounded  of  feeding 
and  dressing  is  set  up,  it  must  attach  for  both."  Here  the  two  claims 
cannot  be  separated :  the  case  is  like  that  of  the  rent,  in  Gardiner  v. 
Williamson,  2  B.  &  Ad.  886  (E,  C.  L.  R.  vol.  22),  reserved  indiscrimi- 
nately on  a  demise,  without  deed,  of  two  subject-matters,  one  of  which 
could  be  demised  only  by  deed.  It  is  clear  from  the  language  of  Pakke, 
B.«  in  Jackson  v.  Cummins,  that  he  thought  no  lien  would  ^rise  ^  here, 

(a)  Lord  Bvhmam,  C.  J.,  Colvbio^r,  Wiqhtm an,  and  Erlk»  Js. 
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^f^Qtyt  as  Here,  the  horse  trained  was  a  race  horse.  The  '*'point  arose, 
^  but  was  not  decided,  in  Jacobs  v.  Latour,  5  Bing.  180  (E.  C.  L 
R.  voL  15).  In  Pearson  v.  Gingell,  4  Com.  B.  645,  558  (B.  C.  L.  IL 
vol.  56),  Wilde,  C.  J.,  distinguished  between  the  case  of  a  horse  sent  to 
a  livery-stable  merely  to  be  cleaned  and  fed,  and  the  case  where  he  is 
sent  to  remain  during  the  owner's  pleasure,  the  feeding  and  grooming 
being  incident  to  the  principal  object:  in  the  latter  case,  the  horse  may 
be  distrained ;  not  in  the  former.  That  seems  to  suggest  a  fair  analogy 
to  thiB  case  of  lien:  the  care  here  bestowed  upon  the  horse  was  merely 
subservient  to  the  custody  of  the  horse  for  the  owner.  And  this  view  is 
confirmed  by  Judson  v.  Etheridge,  1  Cro.  &  M.  748,t  S.  C.  8  TyniL 
954.  The  utmost  that  could  be  claimed  for  the  training  would  be  a  lien 
lasting  till  the  horse  was  delivered  up  to  run  his  first  race :  that  would 
put  an  end  to  the  lien ;  and,  the  training  being  then  complete,  there 
could  be  no  lien  in  respect  of  the  subsequent  keep. 

Ogle  and  Wyatt  now  showed  cause. — The  position  that  the  care  and 
skill  of  the  trainer  of  race  horses  entitle  him  to  a  lien  is  not  impugned 
by  any  {luthority ;  and  Bevan  v.  Waters,  where  Best,  C.  J.,  ruled  in 
favour  of  the  lien,  is  not  an  ordinary  Nisi  Prius  authority,  because  the 
case  was  tried  only  two  days  after  the  same  question  had  been  under  Lis 
consideration  in  Banc  in  Jacobs  v.  Latour.  It  is  sought,  however,  to 
avoid  this  lien,  because  there  was  a  discontinuance  of  the  trainer's  pos- 
session while  the  horses  were  actually  running  a  race,  although  he  had 
exclusive  possession  and  control  of  them  up  to  the  moment  of 
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*their  starting,  and  resumed  such  possession  and  control  as  soon 


as  the  race  was  over.  But  they  were  still  in  the  constructive  possession 
of  the  trainer  just  as  much  as  if  they  had  been  in  the  hands  of  a  farrior 
to  be  shod.  The  delivery  of  the  subject-matter  of  a  lien  by  the  creditor 
to  the  owner  under  the  terms  of  their  agreement  is  not  an  interruption 
of  the  creditor's  possession;  for  the  owner's  possession  under  such  cir- 
cumstances is  the  creditor's  possession ;  Beeves  v.  Capper,  5  New  Ca. 
136.  Besides,  a  lien  revives  on  repossession ;  Levy  v.  Barnard,  8 
Taunt.  149  (E.  C.  L.  R.  vol.  8),  S.  C.  2  B.  Moore,  84.  It  is  also  ob- 
jected  that  the  lien  was  waived  by  detention  for  the  keep  of  the  horses 
as  well  as  for  their  training.  No  such  objection  was  taken  in  Bevan  v. 
Waters;  and,  according  to  the  marginal  note  of  that  case,  and  according 
also  to  Scarfe  vl  Morgan,  4  M.  A  W.  270,t  the  objection  is  untenable. 
Lord  Denman,  C.  J. — I  have  little  doubt  that  the  care  and  skill  em- 
ployed by  a  trainer  upon  a  race  horse  are  of  such  a  nature  as  would,  on 
general  principles,  give  a  right  of  lien.  But  it  is  essential  to  a  lien  that 
the  party  claiming  it  should  have  had  the  right  of  continued  possession. 
In  the  present  case  there  was  no  right  of  continued  possession ;  for  the 
owner  of  the  horses  might,  at  his  own  pleasure,  have  sent  them  to  any 
race,  and  to  be  ridden  by  any  jockey  of  his  own  selection.  The  circum- 
stances of  this  case,  therefore,  make  it  like  the  case  of  a  livery-stabie 
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keeper ;  for  it  is  immaterial  whether  the  owner *8  possession  be  more  or 
leas,  if  he  has  a  right  to  assert  it  at  all,  and  to  interrupt  the  possession 
of  the  party  claiming  the  lien. 

*Patteson,  J. — I  have  no  doubt,  that  according  to  the  general 
principles  of  lien,  and  independently  of  contract  or  asage,  which 
may  qualify  any  particular  case,  a  trainer  of  race  horses  employs 
that  sort  of  skill  and  labour  which  would  entitle  him  to  a  lien.  But  this 
is  Dot  the  only  consideration ;  to  complete  the  right  of  lien  there  must 
be  the  continuing  right  of  possession.  Whether  there  is  such  a  right  of 
possession  in  any  case  must  depend  on  the  nature  of  the  particular  con- 
tract or  custom  applicable  to  the  subject-matter.  Here  it  appears  that 
the  owner  of  the  horses  might  send  them  to  be  ridden  by  a  jockey  of  his 
own  choice  at  any  race  he  chose.  The  trainer  could  not  refuse  to  deliver 
them  to  the  owner  for  this  purpose.  This  state  of  things  is  inconsistent 
with  a  lien :  the  trainer,  as  to  the  right  of  uninterrupted  possession, 
was  on  the  same  footing  with  a  livery-stable  keeper,  who,  it  is  admitted, 
has  no  lien.  An  innkeeper's  lien  stands  on  a  different  principle ;  he  has 
a  lien  on  the  guest's  horse,  because  the  law  obliges  him  to  take  it  in. 
My  brother  Parke's  view  of  the  trainer's  lien,  as  stated  by  him  in  Jack- 
son V.  Cummins,  5  M.  &  W.  350,  851,t  exactly  supports  our  decision, 
which  Is  also  quite  consistent  with  his  observation  in  the  same  case,  that, 
where  a  horse  is  to  be  trained  for  a  specified  race,  the  trainer  may  have 
a  lien  for  his  charges  until  the  horse  is  given  up. 

Coleridge,  J. — I  also  have  no  doubt  that  the  skill  and  labour  ot  a 
trainer  are  a  good  foundation  for  a  lien ;  because  he  educates  an  un- 
taught animal,  and  otherwise  adapts  it  for  a  particular  purpose,  and 
thereby  greatly  improves  its  value.  But  it  is  a  well  established  principle 
that,  without  the  right  of  continuing  possession,  there  "^can  be  r^ccoa 
no  right  of  lien.  Now  a  good  test  of  the  existence  of  such  right  ^ 
of  possession  is  to  consider  in  whose  possession  the  race  horse  is  when 
it  is  employed  in  doing  that  for  which  it  has  been  trained.  The  evidence 
showed  that  the  horse,  during  the  race,  was  in  the  owner's  possession, 
and  in  his  possession  rightfully  and  according  to  usage  or  contract.  The 
horse,  before  the  race,  is  placed  for  convenience  in  the  stable  of  the 
trainer ;  but  during  the  race  it  is  in  the  care  of  the  jockey  nominated 
by  the  owner.  It  appears  too  that,  if,  on  any  occasion,  the  jockey  were 
selected  by  the  trainer,  the  trainer,  pro  hfic  vice,  would  have  only  the 
delegated  authority  of  the  owner.  I  think  it  is  part  of  the  understand- 
ing that  the  owner  shall  have  the  possession  and  control  of  the  horse 
to  run  at  any  race.     This  is  quite  inconsistent  with  the  trainer's  continu-  I 

ing  right  of  possession. 

Eble,  J. — The  principles  which  govern  this  case  are  clear.     A  trainer 
of  race  horses  has  the  benefit  of  one  general  principle,  that  the  person  | 

exercising  care  and  skill  in  the  improvement  of  a  chattel  is  entitled  to  a  | 

lien  on  such  chattel  for  his  charges  in  respect  of  his  care  and  skill. 
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But  there  is  another  general  principle ;  that,  in  order  to  complete  aright 
of  lien,  there  must  be  a  continuing  right  of  possession ;  and  this  princi- 
ple defeats  the  claim  of  lien  in  the  present  case.  It  is  quite  clear  npoii 
the  evidence  that  the  owner  was  entitled  to  have  hb  horses  re-delivered 
to  him  for  the  purpose  of  running  at  any  races  he  pleased  :  and  this  is 
quite  inconsistent  with  the  trainer's  right  of  continuing  possession. 

Rule  ab8olute.(a) 

(a)  The  argmnent  on  this  day,  and  the  Jndgment,  are  reported  bj  H.  Dariaon,  £aq. 

It  is  the  very  essence  of  a  lien  that  the  per-  bj  Um  nntil  he  is  paid  for  his  labour,  or  putt 

ton  daiminfr  it  has  the  possession  of  the  chat-  with  the  possession,  pnrsnant  to  the  terms  of  Um 

tel  upon  which  the  lien  is  claimed  to  operate,  agreement.    Moore  o.  Hitchcock,  4  Wend.  29L 

Jordan  v,  James,  5  Ham.  88.    A  factor  loses  his  Where  a  person  has  a  Uen  on  eertaia  sztifdei 

lien  on  the  goods  of  his  principal  by  tortionsly  for  work  done  npon  them,  a  delivery  of  the  iiti- 

pledgiog  them.    Jarris  v.  Rogers,   15  Mass.  des  without  his  consent  does  not  alfect  his  rigbo. 

8S9,  396 ;  Holly  v.  Hnggeford,  8  Pick.  73.    An  Partridge  o.  College,  ^  N.  Hamp.  28«. 
artisan  has  a  lien  npon  the  artiele  mannfaetored 
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By  the  St  Pancras  select  Testry  act,  69  Q.  3,  e.  zxzix.  s.  69,  the  Testiymen,  or  any  seren  or  man 
of  them,  were  empowered  and  required  from  time  to  time  to  meet  for  the  purpose  of  msking 
a  poor  rate,  notice  of  such  meeting  and  the  purpote  thereof  being  first  giren,  and  at  neh 
meeting  or  meetings  to  make  one  or  more  rates  for  relief  of  the  poor,  Ac. ;  and  all  sneh  ntet, 
when  signed  by  the  said  'vestxymen  or  any  scTcn,  Ac,  and  allowed,  Ac,  by  two  jiifUe«$» 
were  to  be  collected,  Ac  By  sect  4  the  vestrymen  were  authorised,  at  any  meeting,  to  at^oora 
themselves  to  meet  at  such  future  time  and  such  place  as  they  should  appoint,  Ac ;  notict  of 
such  a4)oumod  meeting  being  giVen  to  every  vestryman. 

An  avowry  for  a  distress  under  warrant  to  levy  a  poor  rate  for  St  Pancras  stated :  That  a  rettrj 
meeting  was  held  on  12th  August,  1839,  for  the  purpose  of  making  a  poor  rate,  notice  of  iseb 
meeting,  and  of  the  jmrpoee  thereof,  having  been  duly  given :  That,  at  tneh  meeting,  a  certtiB 
poor  rate  was  unanimously  agreed  upon  and  made  :  Thatj  q/k«r  the  making  of  the  eaid  rat«^  to 
wit,  on  14th  September,  1839,  a  certain  other  meeting  of  the  vestrymen  was  held,  the  rWrjmtia 
assembled  at  the  former  meeting  having  a4Jonmed  themselves  to  meet  on  this  day,  and  DodN 
of  the  said  acyoumod  meeting  (not  adding,  "and  of  the  purpose  thereof^)  having  been  giTea 
to  every  vestry mui.  That,  at  such  last-mentioned  meeting,  the  rate  so  agreed  upon  and  madt 
at  the  former  meeting  was  signed  by  eight  vestrymen  who  had  been  present  at  such  fonitf 
meeting.  It  was  also  averred  that,  after  the  making  of  the  said  rate,  a  special  meetiDg  of  tb« 
vestrymen  was  summoned  (with  proper  notice),  and  held  on  28th  August,  1839,  and  at  ndi 
meeting  (the  same  being  the  next  meeting  subsequent  to  that  first  mentioned)  the  M 
rate,  so  agreed  vpon  and  made  at  the  first  meeting,  was  confirmed  by  the  vestrymen  present 
Allowance  and  publication  of  the  rate  were  also  averred.    Replication,  De  injurii. 

It  was  proved  that,  at  the  meeting  of  12th  August,  notice  of  which,  and  of  the  purpose,  had  bees 
duly  given,  the  vestry  resolved  that  a  poor  rate  of  Is.  in  the  pound  be  made  and  laid,  ic^ 
"and  the  said  rate  is  hereby  made  and  laid  accordingly :"  but  nothing  was  done  beyond  pen* 
ing  such  resolution ;  and  the  vestry  a<i|jonmed  to  September  4th,  when  they  met  for  othtf 
business  and  adjourned  to  the  9th,  when  they  again  transacted  other  business  and  a4Joai8ed 
to  the  T4th.  Notice  was  given  of  all  the  adjourned  meetings,  but  not  of  the  purpose  of  U7 
of  them.  A  meeting  was  duly  held  in  the  mean  time,  on  the  28th  August,  not  by  a4i<>^"^ 
ment,  but  by  special  summons,  authorised  by  the  local  act,  for  business  relative  to  the  work- 
house ;  and  the  minutes  of  the  vestiy  meeting  at  which  the  rate  had  been  resolved  spos 
were  then  confirmed,  as  stated  in  the  avowry.  On  September  14th,  it  was  resolved  that  the 
rate  books,  which  had  been  made  oui  since  the  former  meeting,  should  be  signed  by  the  Te^ 
trymen,  and  they  signed  the  books,  by  writing  their  names  at  the  foot  of  the  declaratioB  rsqnind 
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by  itat  6  &  7  W.  4,  0.  96,  a.  S.  The  rate  was  duly  allowed,  Ao.  ^  Some  of  the  Teftrymeo  who 
attended  at  the  original  meeting  of  the  12th  Angust  and  Uie  several  adjourned  meetingi, 
and  who  took  part  in  the  business  transacted  at  these  meetings,  and  who  signed  the  rata 
books,  were  Testrymen  de  facto  only,  having  been  illegally  elected.  On  these  facts,  stated  in 
a  special  case,  with  the  question  "whether  or  not  they  sustained  the  avowry  ?"*-— 

fleldf  by  the  Court  of  Queen's  Bench,  that  no  rate  was  in  fact  made  on  the  12th  Angust.  And 
that  ^e  rate  eoald  not  be  considered  as  made  on  the  14th  September,  or  on  the  two  days  or 
either  of  them  by  the  joint  effect  of  the  meetings  held  on  each,  there  having  been  no  direct 
adjournment  from  12th  August  to  litlr  September,  and  no  proper  notice  having  been  given 
that  the  meeting  on  the  latter  day  was  for  the  purpoae  of  making  a  rate.  And  that,  independ- 
ently of  this  defect  in  proof,  the  signing  on  September  14th,  of  a  rate  only  resolved  upon 
bj  the  vestry  on  August  12th,  did  not  support  the  allegation  that  a  rate  made  on  the  last- 
mentioned  day  was  signed  on  September  14th. 

field,  by  the  Court  of  Ezeheqner  Chamber,  on  Error,  reversing  the  Judgment  of  the  Court  of 
Queen's  Bench : 

Tbat  the  allegation,  in  the  avowry,  that  a  rate  was  made  at  the  meeting  on  the  12th  August^ 
was  proved  by  the  fact  found,  that  the  rate  was  begun  at  that  meeting  and  completed  on  tha 
Uth  September,  to  which  day  th«  meeting  was  duly  ncyoumed  by  successive  adjournments  p 
because  all  these  meeting^  in  law  constituted  one. 

That  no  notice  of  the  purpose  of  the  a^Jonmed  meetings  was  necessaiy. 

That  the  allegation,  that  the  rate  was  signed  at  "%  certain  other  meeting^  on  the  14th  September, 
was  also  proved,  because,  though  that  meeting  continued  to  be  the  same  as  the  meeting  of  12tlh 
Angust  until  the  rate  was  completed,  it  might  be  treated  as  a  different  meeting  at  the  time  of 
signing  the  rate  after  it  had  been  completed. 

That  the  rate  made  by  vestrymen  de  facto  was  valid. 

That  the  rate  was  well  signed,  for  that  the  signatures  to  the  declaration  at  the  foot  of  the  rate 
snder  stat  d  A  7  W.  4,  a  90,  s.  2,  answered  also  the  purpose  of  signatures  to  the  rate  itself 
under  the  local  act. 

Replevin.  Avowry  by  Lorant,  as  one  of  the  collectors  of  the  poor 
rates  of  St.  Pancras,  Middlesex,  and  cognisance  by  Patrick,  as  a  peace 
officer,  acting  "^in  execution  of  the  warrant  after  mentioned,  r^c^oo 
That  plaintiff  was  the  occupier  of  certain  rateable  property  in  ^ 
St.  Pancras.  That,  on  12th  August,  1889,  a  meeting  of  vestrymen  of 
the  said  parish  was  held  at  the  vestry  rooms  in  pursuance  of  stat.  59  G. 
3,  c.  xxxix.,  local  and  personal,  public,(a)  for  the  purpose  of  making  a 
rate  for  the  relief  of  the  poor,  &c.,  according  to  the  several  laws  in  that 
behalf;  at  which  meeting  there  were  present  more  than  seyen  of  the 
vestrymen,  to  wit,  &c.  (naming  twenty-two.(())  That  notice  of  such 
meeting  and  of  the  purpose  thereof  had  been  duly  given.  That,  at  such 
meeting^  <<a  certain  rate  or  assessment  of  1«.  in  the  pound  was  adjudged 
and  determined  to  be  necessary,  and  was  then  and  there  unanimously 
agreed  upon  and  made  by  all  the  vestrymen  present,"  «^  in  and  towards 
the  relief  and  maintenance  of  the  poor,"  and  other  the  purposes,  &c. ; 
and  that  the  rate  was  made  upon  an  estimate,  &c.  (according  to  stat.  6 
4  7  W.  4,  c.  96,  8. 1) ;  and  «*  that  such  rate,  in  addition  to  every  other 
particular  which  the  form  of  making  *out  such  rate  required  to  r#/.oa 
be  set  forth,  contained  an  account  of  every  particular  set  forth  ^ 
at  the  head  of  the  respective  columns  in  the  form  given  in  the  schedule 
annexed  to  a  certain  act,"  &c.  (6  &  7  W.  4,  c.  96),  <<  so  far  as  the  same 
could  be  ascertained ;  and  which  said  rate  or  assessment  then  was  such 

(a)  «  For  establishing  a  select  restry  in  the  parish  of  St  PaneraSi  In  Uie  county  of  Middlesex^ 
and  for  other  purposes  relating  thereto." 
(6)  The  proceedings  were  vf ry  fuUy  set  out :  the  material  parts  only  are  here  stated. 
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a  general  rate  or  assesBment  as  by  the  several  laws  then  in  force  and 
effect  churchwardens  and  overseers  of  the  poor  then  were  enabled  or 
empowered  to  make/'  «<  That,  after  the  making  of  the  said  rate,  and 
before  the  allowance  or  confirmation  thereof,'*  <«  as  hereinafter  mentioned, 
and  whilst  the  said  property  of  the  plaintiff,  and  the  said  plaintiff  in 
respect  thereof,  were  so  liable  to  be  rated  as  aforesaid,  viz.  on  the  14th 
day  of  September,  A.  D.  aforesaid,  a  certain  other  meeting  of  the  vestry- 
men of  the  parish  aforesaid,"  «  was  held  in  pursuance  of  the  said  first- 
mentioned  act,  to  wit,  at  the  said  vestry  rooms,"  &c.,  at  which  meeting 
were  present  more  than  seven,  &c.,  to  wit,  &c. ;  naming  thirteen.  <«  That, 
the  vestrymen  present  at  the  meeting  of  vestrymen  of  the  said  pariah 
convened  and  held  according  to  the  provisions  of  the  said  act  of  parlia- 
ment hereinbefore  first  above  mentioned,  and  which  last  preceded  the 
said  last-mentioned  pieeting  (to  wit)  of  the  said  14th  day  of  September, 
having  adjourned  themselves  to  meet  at  the  time  and  place  last  aforesaid^ 
to  wit,  the  said  14th  day  of  September,  at  the  vestry  rooms,"  &c.,  «<i 
printed  notice  of  the  said  last-mentioned  meeting  so  to  be  held  by 
adjournment,"  with  the  name  of  the  vestry  clerk  thereto  subjoined,  was 
left  at  the  place  of  abode  of  every  vestryman  of  the  parish  three  days 
before  the  appointed  day  of  meeting.  «<  That,  at  the  said  last-mentioned 
meeting  so  held,"  &c.,  «« the  said  rate  so  agreed  upon  and  made  at  the 
^MCM  ^^^^  ^first-mentioned  meeting  in  manner  and  form  as  hereinbefore 
^  mentioned  was  then  and  there  duly  signed  by  eight  of  the  said 
vestrymen  present,  to  wit,  William  Pickman,  Richard  Horspool,  James 
Cooper  Harnden,  John  Perrett,  Thomas  Braitbwaite,  Robert  Stock,  John 
Arnell,  and  Robert  Bloomfield  Clarke,  then  being  vestrymen  of  the  said 
parish  by  virtue  of  the  said  act  hereinbefore  first  above  mentioned,  and 
which  said  last-mentioned  eight  vestrymen  so  present  at  the  said  last- 
mentione^  meeting,  and  so  then  and  there  signing  the  said  rate  as  last 
aforesaid,  were  also  present  at  the  said  first-mentioned  meeting,  and  at 
the  time  the  said  rate  was  so  unanimously  agreed  to  and  made  as  afore- 
said." That,  at  the  last-mentioned  meeting,  after  the  signing  of  the 
rate,  and  before  allowance,  the  same  eight  vestrymen  signed  a  declaration 
at  the  foot  of  the  rate  as  required  by  stat.  6  &  7  W.  4,  c.  96,  s.  2,  and 
schedule. 

(^  That,  at  the  several  times  of  such  meetings  as  aforesaid,  proper 
entries  were  respectively  made  in  a  proper  book  theretofore  and  in  that 
behalf  provided  by  the  vestry  of  the  said  parish,  and  kept  for  that  pur- 
pose, of  the  names  of  the  several  vestrymen  who  attended  the  said 
meetings  respectively,  to  wit,  the  vestrymen  aforesaid,  and  of  all  orders 
and  proceeding  made  and  taken  respectively  at  such  meetings;  and 
such  book  hath  always  hitherto  at  all  reasonable  times  been  and  still  is 
open  to  the  inspection  of  the  vestrymen,"  rate-payers  and  creditors  on 
the  rates,  without  fee,  &c.,  according  to  the  statute,  &c* 

«'  That,  c^r  the  making  of  the  said  rate^  and  before  the  allowanoe 
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ind  confirmation/'  £c.,  «  hereinafter  mentioned,  a  certain  special  meeting 
of  the  vestrymen  of  the  said  parish  was  duly  summoned  and  held  at  the 
vestry  rooms,"  &c.,  "  on  the  28th  day  of  August,  a.  d.  *afore-  r*gqi 
said,  in  pursuance  of  the  said  first-mentioned  act,  at  which  said  ^ 
last-mentioned  meeting  there  were  present  more  than  thirteen  vestrymen 
of  the  said  parish,  to  wit,"  &;c. ;  naming  eighteen ;  and  of  which  last- 
mentioDed  meeting  and  the  purpose  thereof,  &c.  (averment  of  notice). 
"  That  such  last-mentioned  meeting  was  the  next  subsequent  meeting  to 
the  said  meeting  hereinbefore  first  mentioned."  "That,  at  such  last- 
mentioned  meeting,"  « the  said  rate  so  agreed  upon  and  made  at  the  said 
first-mentioned  meeting  as  hereinbefore  mentioned  was  then  and  there 
unanimously  confirmed^  to  wit,  by  the  said  vestrymen  present  at  such 
last-mentioned  meeting,  and  a  sufficient  and  proper  entry  was  then  and 
there  made  of  such  confirmation  in  a  proper  book  theretofore  provided 
and  kept  by  the  vestry  of  the  said  parish  for  such  purpose,  and  also 
proper  entries  of  the  names  of  the  several  vestrymen"  who  attended 
that  meeting,  and  of  all  orders  and  proceedings  there,  &c. ;  which  book 
hath  always  been  open  to  inspection,  &c. 

The  defendants  went  on  to  aver  that  the  rate  was  allowed  and  pub- 
lished; that  an  assessment  on  the  plaintifi*,  amounting  to  112.,  was  stated 
and  contained  therein,  &c. ;  that  the  sum  was  demanded  of  him  and  not 
paid ;  and  that  proceedings  were  thereupon  taken,  the  result  of  which 
was  the  issuing  of  a  distress  warrant,  under  which  the  defendants  seized. 
Verification. 

Plea  in  bar,  suggesting  the  death  of  Patrick :  whereupon  a  stay  of 
proceedings  was  ordered  as  to  him«  As  to  Lorant's  avowry :  De  iigurifi. 
Issue  thereon. 

On  the  trial,  before  Wiohtman,  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1848,  a  verdict  was  found  for  the  plaintifi*,  subject  to 
the  opinion  of  this  *Court  upon  a  special  case,  with  liberty  to  r^^^qo 
either  party  to  turn  the  case  into  a  special  verdict.     The  case  ^ 
was  stated ;  and  the  material  parts  were  as  follows. 

The  parish  of  St.  Pancras  was  governed  by  a  select  vestry  under  the 
local  act  till  1832,  when  it  adopted  Sir  John  Hobhouse's  Act,  1  &  2  W. 
4,  c.  60 ;  and  from  that  time  its  affairs  were  managed  under  the  local 
act,  modified  by  that  of  1  &  2  W.  4.  The  election  of  vestrymen  was 
annual,  one  third  going  out  by  rotation ;  and  vacancies  by  death,  &c., 
were  filled  up  at  the  same  time.  The  proper  number  of  vestrymen  was 
120,  in  addition  to  the  vicar  and  churchwardens. 

The  case  then  set  forth  the  proceedings  at  a  vestry  meeting  on  6th 
May,  1839,  for  the  election  of  vestrymen ;  when  a  poll  was  demanded, 
and,  upon  such  poll,  forty-six  duly  qualified  vestrymen  were  elected,  but 
illegally,  as  the  plaintiff*  contended  on  the  argument  in  this  case.  It  is 
not  thought  necessary  to  state  here  the  facts  constituting  the  alleged 
illegality ;  an  account  of  them  will  be  found  in  Regina  v.  The  Vestry- 
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men  of  St,  Pancras,  11  A.  &  E.  15  (E,  C.  L.  R.  vol.  89).  The  list  of 
forty-six  included  nineteen  who  were  re-elected,  having  been  among  the 
forty  who  were  to  go  out  according  to  rotation. 

On  the  12th  August,  1889,  a  vestry  meeting  was  held  at  the  vestry 
room8(a)  in  the  manner  directed  by  the  local  act,  and  for  the  purpose  of 
making  a  rate,  as  mentioned  in  the  avowry.  Notice  of  the  meeting,  and 
of  the  purpose  thereof,  had  been  affixed  on  the  church  doors,  &c. ;  and 
all  the  members  of  the  vestry,  including  the  above  forty-six,  were  sum- 
moned, pursuant  to  a  resolution  of  vestry  at  the  last  previous  meeting. 
i^nqtyt  The  proceedings  of  that  vestry  were  entered  in  a  *book  kept  for 
^  the  purpose  according  to  stat.  59  G.  8,  c.  xxxix.  s.  14.  The  ma- 
terial parts  were  as  follows. 

"Parish  of  St  Pancras/'  Ao.  "At  a  general  meeting  of  the  Tesfcrymen,"  Ac,  '■held  at^"  It^ 
"  on  Monday  the  12th  day  of  Angnsty  1839,  pamant  to  a^JoaninieDt :"  "  preeent,"  Ae.  (the  Chair- 
man and  thirty  other  Tostiymen,  sOTenteen  of  which  number  of  thirty-one  were  returned  at  &• 
last  election)  :(6) 

"  The  minntes  of  Uie  last  restry  were  read  and  oonllrmed.  The  veetry  proeeeded  to  the  order 
of  the  day  (pursuant  to  the  minutes  of  the  last  Testry,  and  to  lettera  of  rammons  issaed  for  tbt 
purpose  by  the  vestry-clerk)  to  make  a  general  rate  for  the  relief  of  the  poor  of  this  parish.  The 
notice  of  the  present  meeting  and  the  purpose  thereof,  as  published  on  the  churches  and  chapeli,' 
Ac,  "  pursuant  to  the  act,"  Ae,,  **  was  presented  and  read.  The  extract  from  the  minutes  of  the 
Directors  of  the  poor,  presented  with  the  estimate  of  expenditure  at  the  last  vestry,  was  refened 
to,  and  ordered  to  be  entered  on  the  minutes  as  follows."  Then  followed  the  extract  and  esti- 
mate: and  reports  from  eommittes  on  assessments.  << Resolved  unanimously:  Thatagenenl 
rate  of  It.  in  the  pound  be  made  and  laid  on  the  inhabitants  and  ocoupiers  of  houses,  landi," 
Ac,  "  in  the  parish  of  St.  Pancrae  in  the  county  of  Middlesex,  for  and  towards  the  relief  of  the 
poor  of  the  said  parish,  and  other  purposes  chargeable  thereon  according  to  law :  and  the  said 
rate  is  hereby  made  and  laid  accordingly,  and  is  to  be  collected  forthwith." 

"  Resolved  that  the  vestrymen  be  summoned  for  Wednesday  the  4th  day  of  September  aext. 
to  elect  and  appoint  a  director  of  the  poor  in  the  place  of  Mr.  W.  Michaux.  Adjourned  to  the 
4th  September  next." 

The  persons  present  at  this  meeting  comprised  (with  others)  all  who 
were  mentioned  in  the  avowry  as  having  been  then  present. 

The  case  then  stated  that  <«  A  special  meeting  of  the  vestrymen  of  the 
parish  was  held  at  the  vestry  rooms  aforesaid  in  Gordon  Street  aforesaid 
on  Wednesday  the  28th  August,  1889."  The  entry  of  proceedings  in 
the  before-mentioned  book  (so  far  as  it  is  material)  was : 

"At  a  special  general  meeting  of  the  vestrymen  of  the  said  parish,  held  at,"  Ac,  "on,"  tc 
'*  pursuant  to  requisition.  Present,''  Ac.  (the  chairman  and  twenty-three  other  vestrymen,  inelod- 

ing  thirteen  of  *tho8e  newly  elected) :(e)  "The  minutes  of  the  last  vestry  read  sad 
'*^694J  confirmed.    The  requisition  by  nine  vestiymen  for  convening  the  present  meeting  wsa 

presented  and  read  a9  follows:"  (requisition  to  convene  a  special  general  meeting, 
pursuant  to  sect  87  of  the  local  act  {d)  to  oonsider  a  recommendation  and  plan  from  thedireeten 
of  the  poor  for  improving  the  workhouse).  "  The  vestry  proceeded  to  the  order  of  the  day,  pur- 
suant to  the  said  requisition  and  to  lettera  of  summons  issued  for  the  purpose  by  the  vesti; 
clerk,  to  consider  a  recommendation  and  plan,  Ae.,  for  additions  to  the  workhouse.    A^jonnied.'' 

Notice  of  this  meeting  and  of  the  purpose  thereof  had  been  left  with 

(a)  All  the  after-mentioned  meetings  were  held  at  the  same  place. 

(6)  Bight  of  these  were  vestrymen  re-elected  from  among  those  in  rotation  to  go  out 

(c)  Seven  of  these  were  vestrymen  who  had  been  re-eleeted. 

{d)  Sect  87  enables  the  vestrymen,  at  a  special  meeting  to  be  summoned  for  that  purpose  oa 
fourteen  days'  notice,  to  direct  the  workhouse  or  infirmary  of  the  parish  to  be  altered  or  cnUzged, 
^c,  and  additions  or  improvements  made  therein. 
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each  of  the  vestrymen,  including  those  newly  elected.     This  meeting 
was  the  next  subsequent  meeting  to  that  of  the  12th  August,  1889. 

On  the  4th  September  a  general  meeting  of  the  vestry  was  held  pur- 
suant to  adjournment  from  the  meeting  of  12th  August  (present  the 
chairman  and  twenty  other  vestrymen,  ten  of  which  twenty-one  were 
<imong  the  lastelected(a)),  when  (as  appeared  by  the  entries,  which  were 
\et  forth)  the  vestry  (after  reading  and  confirming  the  minutes  of  the 
last  vestry)  <<  proceeded  to  the  further  order  of  the  day  pursuant  to  the 
said  minates,  and  letters  of  summons  issued  for  the  purpose,  to  hear  the 
application  of  certain  parishioners"  to  be  relieved  from  payment  of  ar- 
rears, and  to  settle  compositions  for  rates,  and  to  pass  resolutions  on  the 
seyeral  matters:  and  the  vestry  was  « adjourned  to  the  9th  September, 
instant"  A  general  meeting  of  the  vestry  wais  held  on  September  9th 
pursuant  to  the  adjournment  from  4th  September  (present  the  chairman 
and  eighteen  other  vestrymen,  of  which  nineteen,  seven  were  among 
those  last  elected  ;(6) )  *and  the  vestry  proceeded  to  the  order  of  r^/^Qr 
the  day  (pursuant  to  minutes,  which  were  read  and  confirmed,  and  ^ 
letters  of  summons)  for  considering  applications  for  relief,  and  composi- 
tions :  and  the  vestry  was  <<  adjourned  to  Saturday  the  14th  instant." 

On  September  14th  a  general  meeting  of  the  vestry  was  held  (<  pur- 
suant to  adjournment  from  the  9th  September,"  present  the  chairman 
and  fifteen  other  vestrymen,  of  which  sixteen  nine  were  among  the  last 
e\ected.{c)     The  entry  of  proceedings  Istated  that 

"The  minatefl  of  the  Uut  meeting  were  read  and  oonflrmed.  The  Testry  clerk  presented  the 
books  containing  the  rate  made  on  the  12th  ultimo.  The  Testry  proceeded  to  the  order  of  the 
^j  (porsoant  to  letters  of  summons  issued  for  the  purpose)  to  settle  and  sign  the  new  rate 
books.  Resolved :  That  the  said  books  be  now  signed.  The  said  rate  books  were  thereupon 
»gned  by  ten  Testrymen.  ResoWed :  That  the  Tcstiy  clerk  make  application  for  the  allowance 
ud  eonfirmaUon  of  the  s^d  rate  by  two  justices  of  the  county  of  Middlesex,  and  thereupon 
erase  due  notice  of  sneh  aUowanoe  to  be  giTcn  pursuant  to  the  act  for  regulating  Testry  notices. 
Adjourned." 

<<  The  following  is  the  form  of  the  declaration  and  signatures  of  the  rate 
books,  with  the  names  of  the  vestrymen  signing  it.  We,"  &c.  (the  declara- 
tion, as  to  the  correctness  of  particulars  in  the  columns  of  the  rate,  was  in 
the  form  given  by  the  schedule  to  stat.  6  k  7  W.  4,  c.  96).  It  was 
signed  by  a  churchwarden  and  nine  vestrymen,  four  of  whom  were  among 
those  last  elected.(<2)  Two  of  those  who  signed  were,  by  mistake,  not 
earned  in  the  minutes  as  attending. 

*There  was  no  other  signature  of  the  rate  books.  The  case  r^^qn 
stated  that,  subject  to  correction  of  the  above  mistake,  and  to  the  ^ 

(a)  Fire  were  re-elected  restrymen. 

(h)  Three  were  re-elected  restrymen. 

(e)  FiTe  were  re-elected  restrymen. 

{d)  Two  of  these  were  re-elected  restrymen.  Eight  of  the  names  corresponded  with  tbe  names 
mentioned  in  the  arowry  as  those  of  the  restrymen  signing :  they  appeared  also,  with  one  or  two 
exceptions,  to  correspond  with  the  surnames  of  restrymen  entered  as  present  at  the  meeting  of 
August  12th.  These  eight  names  mentioned  in  the  arowxy  did  not  include  those  of  two  restry- 
men elected  in  May  1839,  and  who  were  not  then  members  of  restry  in  rotation  to  go  out 

2j(2 
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question  whether  the  above  signatare  was  a  proper  signatare  of  the  rate 
books,  the  entries  in  the  vestry  books  stated  correctly  what  took  plaoe 
at  the  several  meetings.  The  vestrymen  who  were  in  rotation  to  retire 
in  May,  1839,  and  were  not  re-elected,  were  not  summoned  to  any  sub- 
sequent meeting. 

There  was^no  notice  on  or  near  to  the  doors  of  the  churches  or  chapels 
within  the  said  parish,  or  any  of  them,  that  the  purpose  of  any  vestry 
meeting  except  that  of  the  12th  of  August  was  to  make  a  rate. 

With  respect  to  the  manner  of  making  out  the  rate  :  the  vestry  clerk 
with  all  reasonable  despatch  proceeded  to  make  it  out  after  the  resola- 
tion  passed  at  the  vestry  meeting  of  the  12th  August.  It  was  not 
completed  by  the  9th  September.  In  making  out  the  rate  the  resola- 
tion  and  acts  of  the  vestry  at  the  meetings  of  the  4th  September  and 
9th  September  were  acted  upon  by  the  vestry  clerk.  The  rate  was  made 
out  in  four  separate  books,  each  book  relating  exclusively  to  the  pro- 
perty in  one  of  four  divisions  of  the  parish  called  respectively  the  North, 
South,  East,  and  West  divisions.  The  several  books  did  not  contain 
any  express  reference  to  each  other.  Each  book  had  the  following  entrj 
at  the  commencement  of  it. 

"  St  Paneras,  Middlesex.  An  assesement  for  the  relief  of  the  poor  of  the  parish  of  SL  Pin- 
oras  in  the  connty  of  Middleaez,  and  for  other  purposes  ohargeable  thereon  aoeording  to  Uv» 
made  this  12th  day  of  Aa^pist,  1839,  after  the  n.ie  of  1«.  in  th^  ponnd,  hy  the  Testiyraen  of  th« 
parish  of  St.  Pancras  in  the  county  of  Middlesex  acting  under  and  by  Tirtne  of  the  provirions 
of  a  statute  made/'  Ac.  (59  G.  3,  o.  xxxix.) ;  "  which  said  rate  and  assessment  was  made  and 
assessed  at  a  meeting  of  the  said  Testrymen  when  seven  or  more  and  not  less  than  nine  of  tbem 
were  present,  at  St.  Pancras  Testry  rooms,  situate,"  Ac,  "  of  which  meeting  notice  was  giren 
according  to  law ;  and  which  said  rate  of  Is.  in  the  pound  is  to  be  collected  forthwith." 

*fiQ71  *^^^^  of  ^^6  fo^  books  contained  at  the  end  the  declaration. 
•^  and  signatures  of  the  ten  vestrymen,  above  mentioned.  The 
rate  was  confirmed  and  allowed  by  two  justices,  and  the  confirmation 
and  allowance  entered  in  each  of  the  four  books,  and  notices  thereof 
published  as  mentioned  in  the  avowry.  The  minutes  of  the  vestry  meet- 
ing of  14th  September  were  read,  signed,  and  confirmed  at  the  next 
vestry  meeting,  21st  September,  1839.  It  had  been  the  usual  practice 
in  the  parish  for  some  years  to  make  out  the  rate  in  four  books  as  was 
done  in  this  case.  There  was  a  separate  collector  of  rates  for  each  of 
the  districts  respectively  comprised  in  the  books.  The  form  of  rating 
in  the  books  was  according  to  stat.  6  &  7  W.  4,  c.  96.  It  was  agreed 
that  the  original  rate  books  might  be  produced  in  Court  and  referred  to 
on  the  argument,  to  avoid  the  necessity  of  a  more  particular  descrip- 
tion.(a)  There  was  no  written  rating  of  the  plaintifi*  except  that  which 
was  contained  in  the  said  books. 

The  case  then  referred  to  a  question  which  had  arisen,  whether  the 
defendant  had  a  right  to  insist  on  the  validity  of  the  election  of  vestry- 
men in  May,  1839 ;  and  it  set  forth  facts  on  which  the  plaintiff  con* 

(a)  In  the  special  verdict  afterwards  prepared,  the  contents  of  the  books  were  more  fvll? 
described. 
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tended  that  (by  an  order  of  Wightman,  J.,  on  application  by  the  defend- 
ant  for  leave  to  amend,  referring  to  an  order  of  nisi  prius  of  December 
9th,  1840)  the  defendant  was  precluded  from  relying  on  that  election  as 
made  according  to  law.  The  facts  are  not  further  stated,  as  the  point 
was  conceded  by  the  defendant's  counsel  on  the  present  argument. 


The  Court  was  to  be  at  liberty  to  draw  inferences  of  *fact, 
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which,  if  the  case  were  turned  into  a  special  verdict,  might  be 
embodied  in  such  verdict.  The  question  stated  for  the  opinion  of  the 
Court  was:  <«  Whether  the  facts  above jstated  sustain  the  avowry."  If 
the  Court  should  be  of  that  opinion,  a  verdict  was  to  be  entered  for  the 
defendant :  if  otherwise,  the  verdict  for  the  plaintiff  to  stand. 

The  following  clauses  of  the  local  act  were  referred  to  in  the  course 
of  the  argument. 

Stat  59  6.  3,  e.  zzzix.  s.  4,  directs  the  flnt  meeting  of  the  Teitrymen  under  this  act»  and  that 
"tbey,  or  any  seven  or  more  of  them  so  aisembled,  shall  and  may  proceed  to  pat  this  act  into 
ftecution ;  and  in  like  manner  the  said  Testrymen,  or  any  seven  or  more  of  them,  shall  and 
nay  from  time  to  time  afterwards  meet  together  and  proceed  in  the  execution  of  this  act;  and 
U  fhsll  be  lawful  for  the  restrymen  present  at  such  first  meeting,  and  at  every  subsequent  meet- 
log  to  be  convened  and  held  according  to  the  provisions  of  this  act,  to  acUoum  themselves  to 
ffleet  St  such  future  time  and  at  such  place  within  the  said  parish,  as  they  shall  iVom  time  to 
tiae  appoint^  or  according  to  such  summons,  as  is  hereinafter  directed  to  be  given ;  and  of  each 
meeting  to  be  held  by  acyoumment  notice  in  writing  or  printed,  with  the  name  or  names  of  the 
re^  clerk  or  clerks  for  the  time  being  thereto  subjoined,  shall  be  given  to  or  left  for  each  of 
the  Mid  vestrymen  at  his  or  their  last  or  usual  place  of  abode,  three  days  previous  to  each 
intaoded  meeting ;  and  if  it  shall  happen  that  any  such  meeting  shall  separate  without  making 
s  regular  a^oumment,  or  if  there  shall  not  appear  at  any  such  intended  meeting  seven  or  more 
of  sach  vestrymen  to  act,  then  and  in  each  such  case  the  vestry  clerk  or  clerks  shall,  and  he  and 
tkey  is  and  are  hereby  required  to  summon  the  vestrymen  to  meet  at  the  place  where  the  last 
meeting  shall  have  been  held  or  appointed  to  be  held,  within  eight  days  next  after  the  day  on 
which  sQoh  last  meeting  was  held,  or  was  intended  to  have  been  held  as  aforesaid,  such  summons 
to  be  by  a  written  or  printed  notice  as  aforesaid,  and  to  be  delivered"  at  the  usual  place  of  abode, 
Ae.,  three  days  before,  Ac 

Sect  9  prescribes  the  qualification  of  vestrymen,  and  imposes  a  penalty  for  the  offence  of 
ssting  in  the  execution  of  the  act  without  qualification ;  "  Provided  nevertheless,  that  all  acts 
sad  proceedings  of  all  and  every  person  and  persons  acting  as  a  vestryman  or  vestrymen  in  the 
execution  of  this  act  (though  not  duly  qualified  as  aforesaid),  previous  to  his  and  their  being 
eoDvieted  of  su>n  offence,  or  to  the  recovery  of  any  such  penalty  as  aforesaid,  shall, 
notwithstanding  such  conviction  or  recovery,  *be  as  valid  and  effectual  as  if  such  per-  r*699 
loa  or  persons  had  been  duly  qualified  according  to  the  provisions  of  this  act" 

Sect  13  enacts :  *'  That  no  act  of  the  said  vestrymen  shall  be  or  be  deemed  to  be  good  or  valid, 
ssleas  the  same  shall  be  done  at  some  meeting  to  be  holden  in  pursuance  of  this  act  (save  and 
except  as  may  be  herein  excepted) ;  and  all  the  powers  and  authorities  by  this  act  granted  to  or 
vetted  in  such  vestrymen  shall  and  may  from  time  to  time  be  exercised  by  the  major  part  of  them 
present  at  any  such  meeting  (the  number  of  such  vestrymen  present  at  such  meeting  not  being 
less  than  seven),  and  all  the  orders  and  directions  of  the  major  part  of  such  vestrymen  present 
at  such  meeting  shall  have  the  same  force  and  effect  as  if  the  same  were  made  or  done  by  all  such 
vestrymen  for  the  time  being  (save  and  except  as  may  be  herein  excepted)." 

Sect  69  enacts :  "  That  it  shaU  and  may  be  lawful  to  and  for  the  said  vestrymen,  or  any  seven 
or  more  of  them,  and  they  are  hereby  required,  from  time  to  time  and  at  all  times  after  the  pass- 
ing of  this  met,  as  often  as  occasion  shall  require,  to  meet  at  such  time  and  place  as  to  them  shall 
fsem  proper,  for  the  purpose  of  making  such  rate  or  rates  as  hereinafter  mentioned,  notice  of  such 
meeting  and  the  purpose  thereof  having  been  first  given  on  the  Sunday  im|nediately  preceding 
raeh  meeting,"  Ac. ;  **  and  at  such  meeting  or  meetings  to  make  one  or  more  such  general  rate 
er  rates,  assessment  or  assessments,  as  by  the  several  laws  in  force  and  effect  churchwardens  and 
overseers  of  the  poor  now  are,  or  shall  or  may,  or  could  or  might  be  enabled  or  empowered  to 
make,  as  they  the  said  vestrymen,  or  any  seven  or  more  of  them,  shaU  judge  or  determine  to  be 
necessary  in  or  towards  the  relief  and  maintenance  of  the  poor  of  the  sud  parish,  and  other  the 
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■ereral  pnrposeB,"  Ao.;  "and  all  such  raiei  or  Msessments  bo  to  be  nutde,  when  dgned  by  tlw 
BAtd  vestrymen,  or  any  seven  or  more  of  them,  and  allowed  and  confirmed,"  Ae.  (by  two  jnctieei 
in  and  for  Middlesex),  "and  notice  thereof  given  on  the  Sunday  next  after  the  tame  shall  have 
been  so  allowed  and  confirmed,"  Ac,  **  shall  and  may  be  eollected  and  received,"  Ae. 
Sect  97  is  snflioiently  noticed  in  p.  702,  post 

The  case  was  argued  in  Hilary  term,  1847.(a) 
Peacockj  for  the  plaintiff,  contended  that  the  avowry  did  not  corres- 
pond with  the  facts  proved,  inasmuch  as  the  rate  was  alleged  to  ha?e 
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been  made  on  August  12th,  "^whereas  the  resolution  of  that  day, 


stated  in  the  case,  did  noir  amount  to  the  making  of  a  rate ;  none 
was  then  signed ;  nor  was  there  any  signing  till  September  14th.  It  is 
not  clear  that  the  rate  itself  was  signed  at  all,  as  is  required  by  the 
local  act,  sect.  69.  But,  if  the  signing  on  September  14th  was  the 
making  of  the  rate,  the  fact  does  not  agree  with  the  pleading :  and  the 
further  objection  arises,  that  no  notice  appears  to  have  been  given  of  a 
meeting  on  September  14th  to  make  a  rate.  The  vestrymen  could  not, 
on  August  12th,  make  a  rate,  delegating  to  those  who  might  meet  on 
September  14th  the  duty  of  apportioning  the  assessment ;  this  may  be 
inferred  from  Sellwood  v.  Mount,  1  Q.  B.  726  (E.  C.  L.  R.  vol.  41):  nor 
could  the  vestrymen  meeting  on  that  day  be  bound  to  adopt  anything 
resolved  by  the  vestry  of  August  12th  without  exercising  their  own 
judgment.  It  may  be  contended  that  the  rate  was  made  on  either  day 
or  both,  the  business  being  done  partly  on  each :  and  there  might  have 
been  some  ground  for  this  argument  if  the  meeting  of  August  12th  had 
been  expressly  adjourned  to  September  14th ;  but  the  meeting  on  the 
latter  day  is  by  adjournment  from  September  9th,  when  the  business 
related  to  compositions  and  relief  from  past  assessments :  and  the  meet- 
ing of  September  14th  is  not  properly  connected  by  adjournment  with 
any  meeting  of  which  the  business,  fixed  by  notice,  was  to  make  a  rate. 
There  is  a  confirfnation  in  vestry  on  August  28th  of  the  proceedings  in 
vestry  on  the  12th ;  but  no  confirmation  of  a  rate  made  on  September 
14th.     The  rate,  if  made  on  the  latter  day,  is  antedated :  and  a  parish- 
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ioner  referring  to  the  date  given  (August  12th)  "^would  find  an 


entry  of  thirty-one  persons  present,  nearly  half  of  whom  were 
absent  on  September  14th.  (Other  points  were  touched  upon  ;(J)  but  the 
judgment  of  the  Court  makes  a  further  report  of  the  argument  un- 
necessary.) 

Wataofij  contrtt. — The  rate  was  virtually  made  by  the  resolution  of 

(o)  January  16th.  Before  Lord  Dbvmav,  C.  J,,  Pattssoit,  CoLBBiDaB,  and  WiGHTiCAS,'Je. 
There  was  a  prior  argument  in  Easter  term  (April  28th),  1846,  by  the  same  counsel,  before  Lord 
BBNifAir,  C.  J.,  Williams  and  Coleridqe,  Js.  :  but  the  Court  ordered  the  case  to  be  re-argucd. 

(6)  One  of  these  was,  that  the  nrestrymen  who  signed  the  rate,  as  alleged  in  the  avowry,  wers 
not  a  majority  of  those  present  on  September  14th.  It  was  answered  that  a  majority  did  in  fset 
sign,  and  that  the  statement  of  names  in  the  avowry,  under  a  Tidelioet,  could  not  prejudice  Hf 
defendant;  on  which  point  Walton  cited  Perreau  v.  Bevan,  5  B.  &  C.  284,  296  (S.  C.  L.  R.  toL' 
11)»  judgment  of  Holrotd,  J.,  and  Draper  e,  Oarratt*  2  B.  A  C.  2  (E.  C.  L.  R.  toI.  »),  thcrs 
relied  upon.  As  to  the  number  who  ought  to  sign,  reference  was  made  to  sect  69  of  the  loeal 
aet»  and  sect.  28  of  stat.  1  A  2  W.  4,  o.  60,  s.  28. 
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August  12th.    Notice  was  given  of  a  meeting  on  that  day  to  make  a 
rate;  and  the  meeting  was  adjourned  from  time  to  time  (not  including 
the  restrj  of  August  28th,  which  was  a  special  one)  till  September  14th, 
on  which  day  the  rate  books  were  signed  by  more  than  seven  of  the 
vestrymen  present.     This  is  the  only  way  in  which  a  rate  can  be  made 
in  large  parishes.     It  cannot  be  completed  within  the  one  day  for  which 
notice  ia  given.     Sect.  69  must  have  a  reasonable  construction.     The 
meeting  there  spoken  of  must  be  for  the  purpose  of  resolving  upon  a 
rate ;  the  preparation  of  it  for  signature  must  be  done  afterwards  within 
8Qch  time  as  a  work  of  that  kind  may  require.     The  case  states  that  the 
vestry  clerk  proceeded  to  make  out  the  rate  with  all  reasonable  despatch 
after  the  resolution  of  August  12th.     If  that  resolution  was  not  the 
making  of  a  rate,  it  may  fairly  be  considered  that  the  meetings  by  adjourn* 
ment,  while  the  vestry  clerk  was  employed  upon  the  details,  down  to 
September  14th,  when  the  rate  was  *signed,  all  constituted  one  r*iT02: 
meeting  for  the  present  purpose,  and  that  the  rate  was,  sub-  ^ 
stantially,  made  on  the  day  first  named.     Sect.  69  says  that  the  rate, 
''when  signed  by  the  said  vestrymen,"  &c.,  shall  be  collected  and  re- 
ceived ;  but  not  that  it  must  be  signed  at  the  meeting  first  spoken  of. 
[WiGHTMAN,  J. — By  what  vestrymen  is  the  rate  made  if  the  same  do 
not  attend  on  the  first  and  the  subsequent  day  ?]     The  vestrymen  attend- 
ing need  not  be  the  same.     <<  The  said"  in  sect.  69  refers  to  the  vestry- 
men generally,  as  mentioned  in  sect.  13.     [Colebidqb,  J. — If  different 
persons  attend  at  a  meeting  subsequent  to  the  first,  can  they  dissent 
from  the  resolution,  or  are  they  merely  ministerial  ?]     If  they  refuse  to 
sign,  the  rate  wants  sanction ;  but  the  expense  of  preparing  it  will  have 
been  rightfully  incurred.     [Lord  Denman,  C.  J. — As  to  the  insufficiency 
of  time,  if  more  than  one  day  is  required,  the  difficulty  may  be  obviated 
by  proper  adjournments.]     It  is  suggested  that  notice  was  not  given  of 
the  purpose  for  which  the  meeting  of  September  14th  was  held  ;  but  the 
notice  given  for  the  first  meeting  extended  to  every  meeting  held  by  ad- 
journment from  it.     The  special  meeting  of  August  28th  is  unneces- 
sarily introduced  into  the  case,  the  confirmation  there  mentioned  not 
being  required  by  the  local  act.     It  is  true  that  stat.  1  &  2  W.  4,  c.  60, 
B.  28,  requires  the  acts  of  one  vestry  to  be  confirmed  by  the  next :  but, 
by  sect.  27,  that  enactment  does  not  overrule  the  provisions  of  a  local 
act.    The  objection  that  the  rate,  if  made  on  September  14th,  is  mis- 
dated, would  at  most  be  only  matter  of  form  ;  by  sect.  97  of  the  local 
act,  no  rate  to  be  made  under  it  could  «  be  vacated  or  quashed  for  want 
of  form :"  and,  by  stat.  17  G.  2,  c.  88,  s.  8,  such  a  defect  would  not 
^invalidate  a  distress.     The  signature  on  September  14th,  as  it  r^pjrvQ 
appears  by  the  case,  was  a  sufficient  signing  of  the  rate.     (The  ^ 
ar^ment  on  this  and  other  points  not  determined  by  the  judgment  is 
omitted.) 
Peacochy  in  reply. — ^If  the  meeting  of  September  14th  was  to  be 
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deemed  a  mere  continuation  by  adjournment  of  the  meeting  on  the  12th 
August,  the  avowry  should  have  been  framed  accordingly.  And  the 
minutes  show  several  meetings,  but  only  one  of  which  the  purpose  is 
specified  by  notice.  [Lord  Denman,  C.  J. — ^Notice  seems  necessary 
only  where  the  meeting  separates  without  adjournment.]  Notice  of  the 
purpose  is  a  necessary  preliminary  to  any  meeting  which  is  held  for 
making  a  rate.  Our.  adv.  vulL 

Lord  Denman,  C.  J.,  in  Hilary  vacation  (February  8d),  1847,  (i^ 
livered  the  judgment  of  the  Court.  After  a  short  notice  of  the  plead- 
ings, his  Lordship  said : 

Several  questions  were  raised  for  the  consideratipn  of  the  Court:  bat 
the  learned  counsel  were  desired  to  confine  their  attention  in  the  first 
instance  to  one  point :  namely,  whether  the  avowry,  supposing  it  to  con- 
tain an  allegation  that  a  poor  rate  was  lawfully  made,  be  sufficientlj 
sustained  by  proof. 

Now  on  behalf  of  the  defendant  it  was  contended,  either  that  snch 
assessment  was  made  at  a  meeting  of  the  vestry  holden  on  the  12th  Au- 
gust, 1839,  or  on  the  14th  September  following;  or  that  the  proceedings 
of  the  two  meetings  considered  together  amount  to  a  valid  assessment, 
it  being  .admitted  that  the  precise  day  on  which  they  were  holden,  if 
n^prr^A^^  both  or  either  be  in  other  ^respects  sufficient,  is  not  material.  It 
-^  certainly  appears,  both  from  the  pleadings  and  the  proof,  that 
more  than  two  meetings  were  in  fact  holden. 

The  first  allegation  is :  that  on  the  12th  August,  1839  (laid  under  a 
videlicet)  a  meeting  of  the  vestrymen  of  the  said  parish  was  held  in  pur- 
suance of  the  said  act,  for  the  purpose  of  making  one  general  rate  and 
assessment,  and  that,  at  such  meeting,  <<  a  certain  rate  or  assessment  of 
one  shilling  in  the  pound  was  adjudged  and  determined  to  be  necessarj, 
and  was  then  and  there  unanimously  agreed  upon  and  made."  Nov, 
supposing  this  to  amount  to  an  allegation  that  a  rate  was  in  fact  made, 
the  statement  in  the  case  plainly  shows  that  all  which  was  done  at  the 
meeting  was  preparatory  only,  and  that  then  no  rate  or  assessment  vu 
in  existence  at  all,  and  of  course  cannot  be  said  to  have  been  made. 

It  remains  therefore  to  be  considered  whether,  at  a  subsequent  meet- 
ing held  on  the  14th  September  following,  a  valid  rate  was  made,  either 
by  an  independent  act  of  that  meeting,  or  by  the  joint  effect  of  the  two 
meetings  of  the  12th  August  and  the  14th  September.  And,  with  a 
view  to  this  point,  it  may  be  necessary  to  advert*  to  the  provisions  of  the 
said  local  act,  as  to  the  holding  of  the  meetings  of  the  vestrymen,  gene- 
rally, and  specially  for  the  purpose  of  making  fates.  By  the  4th  sec- 
tion the  vestrymen  (to  the  number  of  seven)  may  meet  to  execute  the 
act,  and  may  adjourn  themselves  to  meet  at  such  future  time  and  place 
as  they  may  appoint ;  and,  if  no  adjournment  be  made,  then  follow  cer- 
tain provisions  not  observed  in  this  case,  and  therefore  not  material  to 
be  noticed.     The  69th  section  respects  the  making  of  rates :  and,  bv 
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that,  seven  ^vestr  jmen  at  least  must  be  present,  and  notice  of  such 
meeting  (for  making  a  rate),  and  of  the  purpose  thereof^  must  be 
prerioaaly  given. 

Nov  the  allegation  with  reference  to  the  second  meeting  (14th  Sep* 
tember)  is  as  follows :  that,  after  the  making  of  the  said  rate,  and  before 
the  allowance  thereof,  to  wit,  on  the  14th  September,  at  a  meeting 
(describing  it),  the  said  rate  so  agreed'  upon  and  made  at  the  said  first* 
mentioned  meeting  (12th  August)  was  duly  signed  by  eight  of  the  vestry- 
men present.  And,  as  to  the  effect  of  this  second  meeting,  relied  upon 
for  the  defendant,  in  the  first  place  the  avowry  describes  the  rate  as 
having  been  made  at  the  first-mentioned  meeting;  and  next  (though  this 
perhaps  is  rather  an  objection  to  the  avowry  itself)  it  is  not  alleged  that 
the  meeting  of  the  12th  August  was  adjourned  to  the  14th  September, 
bnt  the  contrary  appears ;  and  lastly,  against  considering  the  rate  as 
having  been  m^de  at  the  latter  meeting,  it  does  not  appear  that  such 
meeting  was  held  (according  to  the  provisions  of  the  said  69th  section) 
for  the  purpose  of  making  a  rate.  It  is  indeed  perfectly  clear,  both 
from  the  allegations  in  the  avowry  itself  and  the  proofs  contained  in 
the  statement  of  the  case,  that  the  making  of  the  rate  was  contemplated 
at  the  meeting  of  the  12th  August  and  not  of  the  14th  September. 

We  are  of  opinion  therefore  that,  from  the  defect  in  the  avowry,  or 
in  the  proof  of  it,  or  in  both,  the  defendants  have  failed  to  establish  the 
fact  that  a  legal  rate  was  duly  made ;  and  that  our  judgment  must  be 
for  the  plaintiff.  Judgment  for  plaintiff. 


*IN  THE  EXCHEQUER  CHAMBER.      [*706 

{Error  from  the  Queen's  Bench.) 
LORANT  V.  SCADDING.    May  29. 

[For  margiiud  nota,  see  p,  687,  aotd.] 

After  the  decision  in  Soadding  t^.  Lorant  (antd,  p.  687),  the  special 
case  was  tamed  into  a  special  verdict,  which  did  not  substantially  differ 
from  the  case ;  and  judgment  was  entered  up  for  the  plaintiff.  The  de- 
fendant Lorant  brought  error  thereupon  in  the  Exchequer  Chamber, 
assigning  errors  in  the  common  form,  and  also  that  the  facts  found  by 
the  verdict  showed  that  the  plaintiff  in  error  did,  with  the  cause  alleged 
in  his  avowry,  take  the  goods,  kc, ;  and  that  the  said  facts  were  suffi- 
cient to  support  the  avowry,  and  disclosed  a  good  and  valid  rate.   Joinder. 

The  case  was  argued  in  last  Hilary  vacation.(a) 

(a)  Febmary  7th.  Before  Mauls,  Cbbbbwbll,  and  Williams,  Ji.,  and  Parks,  Aldbrboit, 
«cd  RoLTB,  Bfl.  The  argoment  waa  eommenced  on  the  3d  February,  when  Coltman,  J.,  and 
Platt,  B.,  were  alao  present;  bat  the  Court  adjourned  shortly  after  the  beginning  of  the  argn- 
aenk 
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WaUon^  for  the  plaintiff  in  error. — ^First :  The  rate  was  a  valid  rate : 
and,  on  this  part  of  the  argument,  it  matters  not  whether  the  rate  vas 
made  on  the  12th  August  or  the  14th  September.  It  was  made  bj  ves- 
trymen de  facto,  though  not  de  jure.  But  the  title  of  the  vestrymen 
cannot  be  impeached  on  a  question  arising  out  of  a  distress  for  a  rate 
made  by  them.  [Parke,  B. — ^It  seems  that  churchwardens  de  facto 
may  maintain  an  ^action  for  money  had  and  received  against  a 
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former  churchwarden ;  Turner  v.  Baynes,  2  H.  Bl.  559.]    Penny 


V.  Slade,  5  New  Ca.  819,  also  is  an  authority,  on  this  point,  for  the 
plaintiff  in  error.  If  objections  to  title  could  be  taken  incidentally  in 
this  manner,  there  would  be  no  limit  to  the  unravelling  of  elections;  it 
might  be  contended  that  an  irregularity  at  the  very  first  election  of  ves- 
tryman would  vitiate  all  subsequent  elections.  By  sect.  9  of  the  local 
act  it  is  an  offence  to  act  as  vestryman  without  a  qualification  ;  but  it  is 
provided,  nevertheless,  that  all  the  acts  of  vestrymen,  before  conviction, 
shall  be  valid. 

The  rate  was  made  on  the  12th  of  August,  when  it  was  decided  by  a 
competent  number  of  vestrymen  that  a  rate  should  be  made,  and  of  a 
certain  amount.  It  is  not  essential  to  making  a  rate  that  it  should  be 
entered  in  a  book  with  all  the  names  of  the  persons  rated  and  the  sams 
assessed  upon  them  stated  therein.  Nor  was  it  essential  to  the  mere 
making  of  the  rate  that  it  should  be  signed  by  the  vestrymen  under  the 
69th  section  ;  their  signature  was  an  act  to  be  done  subsequently  to  the 
making.  [Alderson,  B. — I  have  no  doubt  that  the  rate  may  be  con- 
sidered as  made  before  the  signing.  Maulb,  J. — The  word  <«  rate"  viU 
vary  in  its  signification ;  the  making  a  <<  rate^  may  be  the  resolution 
that  a  rate  shall  be  made ;  the  inspecting  a  (^  rate"  would  rather  mean 
the  inspecting  the  rate  book ;  the  paying  a  <«  rate"  must  mean  the  anm 
assessed  on  an  individual;  and  here  ('signing"  the  << rates"  must  mean 
signing  the  rate  books.]  If  the  rate  was  not  made  on  the  12th  of 
*70fil  -^"8^*'  ^^  *^*®  made  on  the  14th  of  September,  when  the  rate 
^  books  had  been  filled  up,  and  it  was  consummated  by  the  signatures 
of  the  vestrymen.  The  meeting  on  14th  September  was  duly  held  by 
successive  adjournments.  Due  notice  of  this  adjourned  meeting  was 
given  according  to  the  fourth  section  of  the  local  act ;  for  the  act  does 
not  require  notice  of  the  purpose  of  an  adjourned  meeting ;  and  the 
Court  below  appears  to  have  been  in  error  as  to  this.  In  law,  the  ad- 
journed meetings  are  considered  as  held  on  the  day  of  the  original 
meeting,  like  the  quarter  sessions ;  St.  Andrew's,  Holborn,  v.  St.  Clemect 
Danes,  2  Salk.  494,  606,  Lingfield  v.  Battle,  2  Salk.  605,  Rex  r.  The 
Justices  of  Surrey,  1  M.  &  S.  479;  or  sittings  at  Nisi  Prius;  Cheethaa 
f .  Sturtevant,  12  M.  &;  W.  515.t  There  can,  therefore,  be  no  general 
rule  of  law  requiring  notice  of  the  purpose  of  an  adjournment. 

It  is  also  objected  that  the  rate  is  in  four  books,  not  containing  any 
reference  to  each  other,  instead  of  being  in  one  book.    [Parke,  B.— 
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This  seems  like  an  objection  to  the  binding  of  the  book^]  The  name 
of  the  plaintiff  below,  at  all  events,  is  in  only  one  book,  so  that  the  ob- 
jection is  resolved  into  an  objection  that  all  persons  liable  are  not  rafed, 
which  is  matter  of  appeal  only.     [Parke,  B. — Go  to  the  next  point.] 

Another  objection  is,  that  the  rate  was  not  signed ;  but  the  rate  is  not 
the  less  signed  because  the  statutory  declaration,  under  stat.  6  &  7  W. 
4,  c.  96,  8.  2,  is  interposed,  and  so  authenticated  by  the  same  signing. 
[Aldbrson,  B. — The  provision,  that  the  rate  shall  be  signed,  means,  I 
suppose,  that  the  vestrymen  are  to  sign  that  it  is  a  rate ;  has  anything 
equivalent  been  '''done  ?]  The  declaration  follows  the  schedule,  r^frr^q 
aod  has  the  words  «<  the  above  rate."  *- 

Then  as  to  the  sufficiency  of  the  avowry.  It  is  sustained  by  the 
special  verdict.  The  avowry  alleges  that  the  rate  was  made  on  the  12th 
August :  it  is  immaterial  whether  the  rate  was  made  on  that  or  a  sub- 
sequent day ;  and  the  date  is  laid  under  a  videlicet.  The  only  material 
allegation  is,  that  the  rate  was  made  at  such  time  and  in  such  manner 
as  to  authorize  the  distress.  Even  if  the  rate  was  not  completed  until 
14th  September,  the  allegation  that  it  was  made  on  12th  August  was 
proved ;  for  the  authorities  already  cited  show  that  the  adjourned  meet- 
ings are  to  be  taken  as  held  on  the  day  of  the  original  meeting. 

Nor  is  it  material  that  the  rate  was  not  signed  by  persons  whose 
names  are  alleged  in  the  avowry,  and  by  no  others.  The  signing  is 
merely  a  ministerial  act.  It  appears  that  seven  vestrymen  signed ;  and 
this  alone  is  material.  A  variance  in  the  names  is  unimportant ;  Draper 
V.  Garratt,  2  B.  A;  C.  2  (E.  C.  L.  R.  vol.  9),  Perreau  v.  Bevan,  5  B.  & 
a  284,  296  (E.  C.  L.  R.  vol.  11). 

The  allegation  that  the  rate  was  confirmed  on  the  28(h  August  is  also 
immaterial ;  for  the  rate  required  no  such  confirmation. 

Peacock^  contrd.,  after  contending,  on  the  grounds  taken  in  the  Court 
helow,  that  the  avowry  was  not  proved,  and  that  the  variance  as  to  the 
alleged  meetings  was  material,  because,  if  the  adjournments  had  been 
truly  stated,  it  would  have  appeared  that  three  notices  were  necessary, 
observed  that  neither  the  general  rule  as  to  immateriality  of  dates,  nor 
the  fiction  that  ^adjourned  meetings  were  in  law  part  of  the  r^i^i/^ 
original  meeting,  would  aid  the  avowry,  which  distinctly  alleged  ^ 
that  the  meeting  of  the  14th  September  was  a  *<  certain  other  meeting." 
He  then  argued  that  the  rate  was  invalid.  The  rate  was  not  signed ; 
the  declaration  only  is  signed.  If  at  the  foot  of  the  rate  a  resolution 
for  the  appointment  of  a  collector  had  been  written,  and  the  names  of 
the  vestrymen  had  then  been  signed  under  this  resolution,  would  this  be 
a  signing  of  the  rate  ?  [Maule,  J. — I  think  it  would.]  The  declara- 
tion merely  verifies  what  is  stated  in  the  columns,  and  not  the  heading ; 
the  signing  therefore  does  not  reach  the  heading.  [Maulb,  J. — If 
*^  signing"  means  adjudging  that  the  rate  is  proper,  perhaps  the  signing 
in  this  case  may  be  insufficient ;  but,  if  it  means  only  marking  that  the 
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rate  signed  is  the  rate  resolved  on,  I  think  this  rate  has  been  well  signed 
The  6dth  section  does  not  seem  to  make  the  signing  a  judicial  act  any 
mo^e  than  the  allowance  by  justices,  which  is  merely  ministerial.]  The 
ComDiissioner*s  signature  to  the  jurat  under  an  affidavit  is  not  a  signature 
of  the  affidavit  itself. 

The  main  question  is,  whether  vestrymen  de  facto  could  make  this 
rate.  If  the  old  vestrymen  are  still  in  office  because  they  have  not  been 
duly  replaced  by  -their  successors,  then  the  old  vestrymen  should  kaTe 
had  notice  of  the  original  meeting;  the  act  of  the  vestry  was  void,  unless 
every  vestryman  had  due  notice  of  it ;  Dobson  v.  Fussy,  7  Bing.  305  (£. 
C.  L.  R.  vol.  20).  «( All  voluntary  acts,  not  necessary  to  carry  on  the 
business  of  the  corporation,  seem  to  be  void,  whether  done  by  an  usurper 
4^71 11  ^^  ^  '''mayor  de  facto,  or  under  the  authority  of  either:  some 
-^  necessary  acts,  too,  are  certainly  void,  in  both  cases ;"  1  Kyd  on 
Corporations,  451.  The  act  of  making  this  rate  by  vestrymen  de  facto 
was  not  necessary  in  any  sense.  It  was  not  necessary  for  the  purpoee 
of  maintaining  the  existence  of  the  vestry ;  for  it  had  no  sach  object  or 
tendency :  nor  was  it  necessary  for  the  relief  of  the  poor,  for  there  was 
a  sufficient  number  of  vestrymen  de  jure  to  do  the  act. 

Watson  replied.  Our.  adv,  vuU, 

Alderson,  B.,  now  delivered  the  judgm^it  of  the  Court. 

Upon  the  pleadings  in  this  case,  and  upon  the  facta  found  by  the 
special  verdict,  several  questions  arose,  and  were  fully  argued. 

The  first  and  most  material  question  was,  whether  the  rate  was  a 
valid  rate.  Under  the  69th  section  of  the  local  act  power  is  given  to 
seven  or  more' of  the  vestrymen  to  meet,  at  such  time  and  place  as  to 
them  shall  seem  proper,  to  make  a  rate,  notice  of  such  meeting  and  of 
the  purpose  thereof  having  been  given  on  the  Sunday  immediately  pre- 
ceding ;  and  the  rates  and  assessments  so  to  be  made,  when  signed  by 
the  vestrymen,  or  any  seven  or  more,  and  allowed  and  confirmed  by  tvo 
Justices  of  the  Peace  for  Middlesex,  and  notice  given  upon  the  Sunday 
next  after  in  the  parish  church,  may  be  collected  and  received  by  the 
person  or  persons  appointed  to  receive  them  by  the  vestry.  At  a  meet- 
ing on  the  12th  August,  which  was  duly  convened,  due  notice  having 
♦7121  ^^^^  given  of  the  purpose  of  the  meeting,  *namely,  the  making 
^  of  the  rate,  it  was  resolved  by  the  vestrymen  then  present, 
exceeding  seven  in  number,  that  a  rate  of  Is.  in  the  pound,  for  the 
relief  of  the  poor,  should  then  be  made ;  but,  as  the  number  of  parish- 
ioners was  very  large,  it  was  impossible  at  that  meeting  actually  to 
make  a  rate  by  assessing  each  individual  in  a  certain  sum ;  the  meeting 
was  therefore  adjourned  to  a  future  day,  and  from  that  day  to  another, 
and  so  on  until  the  14th  September,  when  the  rate  had  been  written  oat 
in  four  books,  containing  all  the  requisites  of  stat.  6  &;  7  W.  4,  c.  ^6,  , 
and  agreeing  with  the  resolutions  of  the  12th  August.  One  of  these 
books  includejl  the  name  of  the  plaintiff.     The  vestry  proceeded  to 
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resolve  on  signing,  and  to  settle  and  sign,  the  rate  books  in  pursuance 
of  notice  given  to  each  vestryman  for  that  purpose,  and  also  resolved 
that  application  should  be  made  for  the  allowance  and  confirmation  of 
the  rate  to  two  justices ;  and  a  declaration  was  therefore  written  in  each 
of  the  books  at  the  end,  to  this  effect ;  that  the  subscribing  vestrymen, 
nine  in  number,  declared  the  particulars  specified  in  the  above  rate  to 
be  true  and  correct  as  far  as  they  knew :  and  the  nine  vestrymen  signed 
their  names.  Notice  was  given  of  several  adjournments,  but  not  of  the 
purpose  of  these  adjournments. 

Several  objections  were  made  to  the  validity  of  the  rate,  none  of  which 
we  think  well  founded. 

One  objection  was,  that  the  forty-six  vestrymen  appointed  in  May, 
1839,  were  not  duly  elected,  as  was  the  fact ;  and  that  no  notice  of  the 
meeting  was  given  to  some  of  the  vestrymen,  who,  if  their  election  was 
to  be  held  void,  still  continued  to  act  like  legal  vestrymen.  The  answer 
to  that  objection  is,  that,  as  the  forty-six  *  vestry  men  were  de  p^,.^  o 
facto  vestrymen,  the  rate  made  by  them  or  all  of  them,  having  ^ 
had  due  notice,  was  valid  as  the  rate  of  the  churchwardens  and  over- 
seers de  facto.     . 

Another  objection  was,  that  there  were  four  books,  and  that  there 
ooght  to  have  been  but  one ;  and  this  also  we  think  untenable. 

Then  it  was  said  that  the  signature  of  nine  vestrymen  was  not  a  suffi- 
cient signature  within  the  meaning  and  intention  of  the  local  act,  it 
being  only  a  declaration  to  satisfy  stat.  6  &  7  W.  4,  c.  96,  and  not  with 
the  intention  of  authenticating  the  rate  as  a  complete  rate,  which  should 
be  acted  upon  under  the  local  act.  We  have  already  intimated  our 
opinion  in  the  course  of  the  argument  that  the  signature  may  very  well 
answer  both  purposes :  and  this  objection  therefore  must  fail. 

It  was  scarcely  contended  by  Mr.  Peacock^  for  the  plaintiff  below, 
that  the  rate  was  invalid  simply  because  made  on  different  days,  if  made 
at  different  meetings  duly  adjourned  for  the  purpose  from  the  first  day ; 
bat  he  contended  that  a  special  notice  of  the  purpose  of  each  meeting, 
although  an  adjourned  one,  was  necessary.  We  think  that,  as  due  notice, 
containing  a  statement  of  the  purpose  of  the  meeting,  was  given  for  the 
first  meeting,  it  was  good  for  all  the  adjourned  meetings,  which  are  in 
tnith  merely  continuations  of  that  meeting ;  ^nd  the  objection  there- 
fore must  fail.     The  rate,  therefore,  in  our  opinion,  was  a  valid*  rate. 

The  remaining  questions  are,  whether  all  the  material  allegations 
contained  in  the  avowry,  and  the  whole  of  which  are  traversed  by  the 
plea  in  bar,  are  proved ;  and,  if  they  are,  whether,  after  the  verdict, 
the  avowry  is  good.  The  allegation  that  at  the  first  meeting,  r^i^Yii 
*namely,  that  on  the  12th  August,  a  certain  rate  was  made  by  all  ^ 
the  vestrymen  present  at  it,  according  to  the  form  requited  by  stat.  6  & 
7  W.  4,  c.  96,  was  proved  by  the  fact  found  that  it  was  begun  at  that 
meeting,  and  completed  finally  on  the  14th  September,  to  which  day  the 
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meeting  was  duly  adjourned  by  different  continued  adjournments.  Iq 
point  of  law  all  these  meetings  constituted  one ;  and  at  one  meeting  the 
rate  was  begun  and  completed. 

The  avowry  then  states  that,  aftei;  the  making  of  the  rate,  a  certain 
other  meeting  was  held  on  the  14th  September,  on  which  day  the  rate 
was  duly  signed  by  eight  vestrymen  then  present.  It  was  proved  that 
a  meeting  was  held  on  that  day :  and  it  was  contended  by  Mr.  Peacock 
that,  if  this  was  only  part  of  the  same  meeting,  and  not  a  diffeitnt 
meeting  from  that  at  which  the  rate  was  made  and  completed,  the  meet- 
ing could  not  be  called  one  for  one  purpose  and  two  for  another.  We 
felt  considerable  doubt  as  to  this  allegation;  but  we  think  the  continued 
meeting  may  be  treated  as  a  different  meeting.  That  held  for  making 
the  rate  was  pursuant  to  a  public  notice  specifying  the  purpose  to  be 
the  making  of  the  rate ;  and  it  continued  to  be  the  same  meeting  by 
reason  of  the  adjournment  until  the  rate  was  completed ;  and,  after  the 
rate  was  made,  the  meeting  on  the  14th  continued,  but  continued  for 
other  purposes,  pursuant  to  the  notice  by  the  vestry  clerk  that  the  rate 
book  would  be  settled  and  signed  on  that  day;  and  the  declaration 
required  by  the  statute  was  made  and  signed.  It  seems  to  us  that  the 
continuance  of  the  meeting  after  the  making  of  the  rate  was  complete 
may  be  properly  termed  another  meeting,  so  that  there  is  really  no  vari- 
^.^  .^  ance  between  the  ^allegation  in  the  avowry  and  the  proof.  Such 
-*  being  our  opinion,  it  is  unnecessary  to  consider  whether  the  word 
«  other"  in  the  avowry  may  not  be  rejected  as  surplifsage,  on  the  ground 
that  it  is  wholly  immaterial  whether  the  signature  was  made  at  the  same 
meeting  at  which  the  rate  was  made,  or  at  another. 

Then  follows  in  the  avowry  some  allegation  as  to  the  meeting  on  the 
28th  August,  at  which  the  rate  was  confirmed,  which  appears  to  be  un- 
necessary, and  may  be  all  struck  out  without  in  any  way  affecting  the 
validity  of  the  avowry.  The  avowry  then  states  the  allowance  and 
confirmation  of  the  rate  by  the  magistrates,  and  the  proper  steps  to 
enforce  it  by  distress ;  all  of  which  are  satisfactorily  proved. 

The  result  therefore  of  the  ^hole  is,  that  the  avowry  was,  in  our 
opinion,  supported  by  the  evidence,  and  is,  as  we  think,  unobjectionable 
in  arrest  of  judgment;  and  we  think  the  judgment  should  be  for  the 
defendant  below.  Judgment  rever8ed.(a) 

(a)  The  case  in  the  Exchequer  Chamber  ii  reported  by  H.  DaviBon,  Eeq. 

The  case  was  carried  to  the  House  of  Lords  by  writ  of  error;  and  the  jndgment  of  tbc 
Court  of  Exchequer  Chamber  was  there  aflbmed,  July  11th,  1851.  Ijorant  v.  Scaddin£»  3  Bwsi 
of  Lords  Cases. 
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*In  the  Matter  of  MERCY  CATHARINE  NEWTON.    r*7i« 

r 

A  prisoner  eommittfed  by  a  justice  of  tbe  peace  for  murder  wm  indicted  at  the  assizes,  pleaded 
Not  Oailty,  and  was  given  in  charge  to  a  Jury.  The  Jury,  after  hearing  the  evidence  and  the 
ramming  up,  retired  at  two  in  the  afternoon,  and  rematned  in  deliberation  all  night.  Next 
day,  being  brought  into  Court,  they  stated  that  they  had  not  agreed,  and  were  not  likely  to 
^gree,  on  their  verdict  The  other  business  of  the  assize  for  that  county  was  over;  and  the 
Judge's  duty  called  him  to  the  next  aasize  town.  He  discharged  the  jury  and  remanded  the 
prisoner.     On  motion  for  a  habeas  corpus  at  common  law : 

Held :  That»  whether  the  Judge  was  or  was  not  Justified  in  discharging  the  Jury,  the  discharge 
was  not  equivalent  to  an  acquittal,  and  the  prisoner  was  properly  detained  in  custody  under  the 
original  commitment.    But 

Held  also  that  the  Judge  acted  rightly  in  discharging  the  Jury. 

HuDDLESTON,  in  last  Easter  term,  obtained  a  rule  calling  upon  the 
prosecutors  of  the  after-mentioned  indictment  to  show  cause  why  a 
hheoi  eorpui  ad  subjiciendum  should  not  issue,  directed  to  the  keeper 
of  the  ga<Jl  at  Shrewsbury,  to  bring  up  the  body  of  Mercy  Catharine 
Newton :  upon  notice  of  the  rule  to  be  given  to  the  said  prosecutors  and 
to  the  solicitor  for  the  Treasury. 

By  the  afiSdavits  on  which  the  rule  was  obtained  it  appeared  that  the 
priaoner  was  committed  on  13th  December,  1848,  by  the  warrant  of  ? 
justice  of  the  peace,  for  wilful  murder.  She  was  indicted  at  the  ensuing 
Shrewsbury  assizes  before  Coltman,  J.,  and  pleaded  Not  guilty.  A 
jury  was  sworn,  and  charged  to  try  the  prisoner,  on  21st  March,  1849. 
Tbe  trial  was  begun,  and  adjourned  to  the  following  day ;  and  about 
two  o'clock  on  the  22d  the  jury  retired.  They  continued  locked  up  all 
the  remainder  of  that  day  and  all  that  night ;  and  on  the  ensuing  day, 
the  23d,  were  brought  into  court.  They  then  stated  to  the  Judge  that 
they  had  not  agreed  and  were  not  likely  to  agree  upon  their  verdict. 
The  learned  Judge  therefore  discharged  them,  without  their  giving  any 
verdict,  and  remanded  the  prisoner ;  and  she  still  remained  a  prisoner 
in  Shrewsbury  gaol.  , 

*0n  this  day,  as  Sir  J".  Jervisy  Attorney-General,  was  beginning  r^^^w 
to  show  cause,  Coleridge,  J.,  observed  that  it  did  not  appear  on  ^ 
the  face  of  the  affidavits  that  the  day  on  which  the  prisoner  was  discharged 
was  the  first  day  of  the  assizes  in  the  next  county,  that  all  other  business 
at  Shrewsbury  had  been  disposed  of,  and  that  the  duty  of  the  Judge 
called  on  him  to  leave  the  town.  His  lordship  stated  that  from  a  con- 
ference which  he  had  had  with  Coltman,  J.,  he  knew  this  to  be  the  fact ; 
and  he  observed  that  in  Conway  &  Lynch  v.  The  Queen,  7  Irish  Law 
Reports,  149,  the  Irish  Judges  had  laid  much  stress  on  the  absence  of 
these  circumstances.  After  some  discussion,  it  was  agreed  that  an  affi- 
davit supplying'  these  facts  should  be  filed,  and  that  cause  should  now 
be  shown  as  if  the  affidavit  were  already  filed. 

Sir  J.  JerviSj  Attorney-General,  then  showed  cause. — It  is  clearly 
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settled  to  be  the  practice  in  ci\ril  cases,  that  if  the  Judge,  in  the  exercise 
of  his  discretion,  thinks  it  will  tend  to  the  furtherance  of  justice  that  the 
jury  should  be  discharged,  he  may  do  so,  independently  of  the  consent 
of  parties :  and  the  first  question  here  is,  whether  a  different  rule  preyails 
in  criminal  or  at  least  in  capital  cases.  The  Judge,  whether  presiding 
at  a  trial  for  a  capital  offence  or  at  a  civil  trial,  has  the  same  power,  and 
the  same  duty  to  perform :  if,  after  the  jury  are  sworn,  circumstances 
arise  which  render  it  necessary  to  discharge  them  in  order  that  there 
may  not  be  a  failure  of  justice,  he  should  discharge  them  in  each  case. 
In  each  he  is  to  determine  judicially  whether  the  discharge  is  necessary. 
The  authorities  relied  upon  on  the  other  *8ide  are :  Co.  Litt  227,  b, 
where  it  is  said :  «<  A  jury  sworn  and  charged  in  case  of  life 
or  member,  cannot  be  discharged  by  the  Court  or  any  other,  but  they 
ought  to  give  a  verdict :"  and  3  Inst.  110,  where  Coke  says :  "  To  speak 
it  here  once  for  all,  if  any  person  be  indicted  for  treason,  or  of  felony, 
or  larceny,  and  plead  Not  guilty,  and  thereupon  a  juryia  re  turned,  and 
sworn,  their  verdict  must  be  heard,  and  they  cannot  be  discharged:" 
also  an  Anonymous  placitum  in  Carthew,(a)  where  it  is  said:  ««Nota; 
per  Holt,  C.  J.,  at  the  sittings  in  Westminster,  9th  Novemb.  1698,  in 
a  case  of  perjury  tried  before  him,  between  The  King  and  Perkins,  he 
said,  that  it  was  the  opinion  of  all  the  Judges  of  England,  upon  debate 
between  them, — (1.)  That  in  capital  cases  a  juror  cannot  be  withdrawn, 
though  all  parties  consent  to  it.  (2.)  That  in  criminal  cases,  not  capital, 
a  juror  may  be  withdrawn,  if  both  parties  consent,  but  not  otherwise. 
(3.)  And  that  in  all  civil  causes,  a  juror  cannot  be  withdrawn,  but  by 
consent  of  all  parties."  It  is,  however,  very  doubtful  whether  these 
passages  were  an  accurate  statement  of  the  law,  even  in  early  times. 
Sir  Thomas  Raymond(J)  says  that :  "  In  the  case  of  one  Ferrars,  against 
whom  an  information  wais  exhibited  for  forgery :  it  was  resolved  by  all 
the  justices,  that  although  the  jury  be  charged  and  sworn  in  the  case 
of  a  plea  of  the  Crown,  yet  a  juror  may  be  drawn  or  the  jury  dismissed, 
contrary  to  common  tradition,  which  hath  been  held  by  many  learned  in 
the  law."  And  in  Doctor  and  Student,  p.  271,  the  Doctor  puts  thecase: 
"  If  one  of  the  twelve  men  of  an  inquest  know  the  very  truth  of  his  own 
*71Q1  *knowledge,  and  instructeth  his  fellows  thereof,  and  they  will  in 
-^  no  wise  give  credence  to  him,  and  thereupon,  because  meat  and 
drink  is  prohibited  them,  he  is  driven  to  that  point,  that  either  he  most 
assent  to  them,  and  give  their  verdict  against  his  own  knowledge  and 
against  his  own  conscience,  or  die  for  lack  of  meat :  how  may  the  law 
then  stand  with  conscience  ?"  ,  It  is  answered  :  *«  I  take  not  the  law  of 
the  realm  to  be,  that  the  jury  after  they  be  sworn  may  not  eat  or  drink 
till  they  be  agreed  of  the  verdict :  but  truth  it  is,  there  is  a  maxim  and 
an  old  custom  in  the  law,  that  they  shall  not  eat  or  drink  after  they  be 
sworn,  till  they  have  given  their  verdic^,  without  the  assent  and  license 

(a)  Carthew,  464.  (6)  Ferran'i  casCj  T.  Ray.  84 
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of  the  justices.  And  that  is  ordained  by  the  law  for  eschewing  of  divers 
inconveniences."  <<  But  with  the  assent  of  the  justices  they  may  both 
eat  and  drink.  As  if  any  of  the  jurors  fall  sick  before  they  be  agreed 
of  the  verdict,  so  sore  that  he  may  not  commune  of  the  verdict,-  then 
by  the  assent  of  the  justices  he  may  have  meat  and  drink,  and  also 
Buch  other  things  as  be  necessary  for  him :  and  his  fellows  also  at  their 
own  costs,  or  at  the  indifferent  costs  of  the  parties,  if  they  so  agree,  or 
by  the  assent  of  the  justices,  may  both  eat  and  drink.  And  therefore 
if  the  case  happen  that  thou  now  speakest  of,  and  that  the  jury  can  in 
no  wise  agree  in  their  verdict,  and  that  appeareth  to  the  justices  by 
examination,  the  justices  may  in  that  case  suffer  them  to  have  both  meat 
and  drink  for  a  time,  to  see  whether  they  will  agree :  and  if  they  will 
in  no  wise  agree,  I  think  that  the  justices  may  set  such  order  in  the 
matter  as  shall  seem  to  them  by  their  discretion  to  stand  with  reason  and 
conscience,-  by  awarding  of  a  new  inquest,  and  by  setting  fine  upon  them 
that  they  *shall  find  in  default,  or  otherwise  as  they  shall  think  r^^oo 
best  by  their  discretion ;  like  as  they  may  do  if  one  of  the  jury  ^ 
die  before  verdict,  or  if  any  other  like  casualties  fall  in  that  behalf. 
Bat  what  the  justices  ought^to  do  in  that  case  that  thou  hast  put,  in 
their  discretion,  I  will  not  treat  of  at  this  time."  In  2  Hale*s  P.  C. 
295,  c.  41,  the  practice  u  stated  to  be  to  discharge  the  jury  in  criminal 
cases,  when  that  course  was  supposed  to  be  for  the  benefit  of  justice : 
and  Lord  Hale  there  seems  to  approve  of  discharging  the  jury  under 
circumstances  which  would  not  now  be  held  to  justify  it ;  the  practice, 
however,  shows  that  the  law  as  laid  down  in  Co.  Litt.  227  b,  was  not 
acted  upon  in  Lord  Hale'b  time.  The  earlier  authorities  are  not  of  much 
weight  now,  as  the  whole  subject  was  carefully  considered  in  Kinloch's 
Case,  Foster,  15,  22.  There  the  two  Kinlochs  had  been  indicted  for  high 
treason.  On  their  arraignment  they  took  an  objection  to  the  competency 
of  the  Court,  which  the  presiding  Judge  (Fosteb)  told  them  amounted  to 
the  plea  of  N.ot  guilty.  They  accordingly  pleaded  Not  guilty.  After  the 
jury  were  sworn,  it  was  supposed  that  the  objection  affected  the  jurisdiction, 
and  could  not  avail  on  plea  of  Not  guilty :  and,  in  order  that  the  prisoners 
might  have  the  benefit  of  their  point,  the  jury  were  discharged,  on  the 
motion  of  counsel  for  the  prisoners,  and  at  their  request,  and  by  consent 
of  the  Attorney-General.  The  prisoners  were  then  permitted  to  with- 
draw the  plea  of  Not  guilty,  and  plead  to  the  jurisdiction.  These  facta 
were  entered  on  the« record:  the  Attorney-General  demurred  to  the 
plea  to  the  jurisdiction ;  judgment  of  respondeat  ouster  was  given ;  the 
*pri8oner8  pleaded  Not  guilty,  and  were  convicted.  Their  coun-  r^»ni 
sel  then  moved  in  arrest  of  judgment,  on  the  ground  that  there  ^ 
was  no  power  in  the  Court  to  discharge  the  first  jury  after  they  had 
once  been  charged.  Nine  Judges  out  of  ten  held  that,  '^  admitting  the 
rule  laid  down  by  Lord  Coke  to  be  a  good  general  rule,  yet  it  cannot  be 
universally  binding :  nor  is  it  easy  to  lay  down  any  rule  that  will  be  so. 
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The  rule  cannot  bind  in  cases  where  it  would  be  productive  of  great 
hardship  or  manifest  injustice  to  the  prisoner."  Nothing  more  was 
required,  for  the  decision  of  that  case,  than  to  determine  that  the  Court 
might  for  some  purposes  discharge  a  jury  on  a  trial  for  treason,  and  that 
to  assist  the  prisoner  in  his  defence  was  one  of  them.  But  the  judgment 
of  Foster,  J.,  shows  that  the  general  rule  laid  down  by  Lord  Coke  was 
then  deemed  subject  to  exceptions  when  an  adherence  to  it  would  pro- 
duce injustice  or  absurdity.  He  «aid  (p.  29)  that  <<  the  general  ques- 
tion" was  (<  a  point  of  great  difficulty,  and  of  mighty  importance,"  and 
c'not  capable  of  being  determined  by  any  general  rule."  After  ob- 
serving that  most  of  the  objections  appeared  to  be  « levelled  at  an 
improper  exercise  of  the  power,"  he  added :  <<  the  question  therefore  is  not, 
whether  a  jury  may  be  discharged  after  evidence  given,  in  order  to  the 
preferring  a  new  indictment  better  suited  to  the  nature  of  the  case; 
where,  through  the  ignorance  or  collusion  of  the  officer,  or  the  mistake 
of  the  prosecutor,  the  fact  laid  varieth  from  the  real  fact,  or  cometh 
short  of  it  in  point  of  guilt.  This  was  frequently  done  before  the  Bevo- 
lution,  and  in  one  or  two  instances  since.  But  this  is  not  the  present 
question."  A  Judge  now  would  hardly  think  it  proper  to  discharge  a 
jury  on  that  ground.  [Lord  Denman,  *C.  J. — ^In  case  of  "  collu- 
sion" I  think  he  probably  would.]  Foster,  J.,  proceeds:  «Nor 
is  the  present  question,  whether  the  Court  may  discharge  a  jury  sworn 
and  charged,  where  undue  practices  appear  to  have  been  used  to  keep 
material  witnesses  out  of  the  way ;  or  where  such  witnesses  have  been 
prevented  by  sudden  and  unforeseen  accidents.  This  likewise  is  not 
the  question,  and  I  give  no  opinion  on  it ;  only  let  it  be  remembered, 
that  Lord  Chief  Justice  Hale  justifieth  this  practice,  which,  he  saith, 
prevailed  in  his  time,  and  had  long  prevailed,  by  strong  arguments 
drawn  from  the  ends  of  government  and  the  demands  of  public  justice. 
Nor  is  it  now  a  question,  nor  I  hope  will  it  ever  be  a  question  again, 
whether  in  a  capital  case  the  Court  may,  in  their  discretion,  discharge 
a  jury  after  evidence  given  and  concluded  on  the  part  of  the  Crown, 
merely  for  want  of  sufficient  evidence  to  convict ;  and  in  order  to  bring 
the  prisoner  to  a  second  trial,  when  the  Crown  may  be  better  prepared. 
This  was  done  in  the  cases  of  Whitebread  and  Fenwick,  7  Howeirs 
State  Trials,  79,  119,  120,  311,  315-317,  and  was  certainly  a  most 
unjustifiable  proceeding :  I  hope  it  will  never  be  drawn  into  example." 
[Lord  Denman,  C.  J. — Yet  I  remember  the  tim^  when  it  was  the  con- 
stant practice  in  revenue  causes^  after  the  evidence  was  given,  if  the 
Attorney-General  thought  that  the  jury  were  likely  to  find  for  the  de- 
fendant, to  withdraw  the  record  in  order  that  the  cause  might  be  brought 
to  trial  a  second  time.  It  was  done  in  exercise  of  an  unquestioned  pre- 
rogative  of  the  Crown :  and,  whatever  might  be  thought  of  the  propriety 
of  the  practice,  no  one  doubted  its  legality.  I  believe  the  prerogative* 
has  not  been  used  for  these  twenty  years  past.]    It  has  never  fallen  jpto 
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♦disuse,  and  was  exercised  very  recently.  After  an  elaborate  r^^oo 
examination  of  the  authorities,  Foster,  J.,  comes  to  the  conclu-  ^ 
sion  that  the  general  rule  laid  down  by  Lord  Coke  is  subject  to  excep 
tions.  And  there  have  been  many  cases  since  the  Kinlochs',  in  which 
circumstances  have  been  held  to  constitute  an  exception.  In  Gould's 
Case,  4  G.  8,  8  Chitty's  Burn's  Just.  974,  tit.  Jur(yrB,  29th  ed.,  one  of 
the  jurors  fell  ill,  and  the  Judge  discharged  the  jury.  That  was  a  case 
of  murder ;  yet  the  prisoner  was  tried  again.  It  is  evidently  absurd  to 
say  that  the  Judge  ought  in  such  a  case  to  keep  the  jury  together  till 
the  sick  man  died  (possibly  killing  him  by  so  doing) ;  and  it  is  only  one 
degree  less  absurd  to  say  that,  in  such  a  case  as  the  present,  the  Judge 
was  bound  to  keep  the  jury  together  till  one  of  them  was  in  peril  of  his 
life.  In  Rex  v.  Cobbett,  London,  July  1831,  8  Chitty^  Burn's  Just. 
974,  tit.  JuTOT%y  29th  ed.,(a)  reported  in  the  same  book.  Lord  Tenterden 
discharged  a  jury  because  they  could  not  agree.  It  is  true  that  that 
was  a  case  of  misdemeanour ;  but  the  doctrine  that  the  laws  of  evidence 
or  rules  of  justice  may  vary  according  to  the  issue  to  be  tried  has  long 
been  exploded.  In  a  capital  case  the  prisoner  cannot  give  a  binding 
consent :  in  a  case  of  misdemeanor  or  a  civil  action  the  defendant  may 
consent ;  but  if  he  do  not  the  Judge  can  do  no  more  in  the  one  case  than 
in  the  other.  It  is  not  very  probable  that  there  was  any  consent  in  the 
case  of  Rex  v.  Cobbett.  [Coleridge,  J. — ^I  remember  a  case  being  tried 
before  Best,  C.  J.,  on  the  western  circuit,  where  one  of  the  jury  fell  ill. 
The  Judge  discharged  the  jury  and  swore  a  new  one  consisting  of  the 
eleven  and  one  more.  The  *prisoner  was  found  Guilty ;  and  then  r*»T04 
bis  counsel  took  the  objection.  The  Chief  Justice  overruled  it ;  ^ 
and  the  man  was  executed.]  There  have  been  several  such  cases ;  Rex 
V.  Edwards,  4  Taunt.  809,  S.  C.  Russ.  k  Ry.  224,  is  one.  pLord  Den- 
man,  C.  J. — There  the  juryman  fell  ill :  but  that  has  not  always  been  the 
reason  of  the  discharge.  When  I  was  Common  Serjeant,  a  jury  in  a 
case  before  me  were  unable  to  agree.  I  remained  all  night;  and  next 
day,  as  the  jury  had  still  not  agreed,  I  wrote  to  Lord  Tbnterden  (then 
Chief  Justice)  to  ask  his  advice.  He  gave  his  opinion  that  I  had  power 
to  discharge  the  jury,  and  that  the  prisoner  might  be  tried  again.  I 
did  accordingly  discharge  them,  and  remanded  the  prisoner :  but,  though 
it  was  intended  to  try  him  again,  circumstances  prevented  it.]  All 
these  examples  show  that  the  jury  may  be  discharged  when  it  becomes 
proper  to  do  so,  and  that  the  Judge  must,  in  each  instance,  exercise  his 
judicial  discretion  on  the  subject.  [Coleridge,  J. — If  that  be  so,  how 
is  the  exercise  of  his  discretion  to  be  reviewed?  If  it  cannot,  is  not  that 
an  argument  against  the  existence  of  such  a  power  7]  At  common  law 
there  was,  in  point  of  right,  no  way  of  reviewing  a  judge's  decision  in  a 
criminal  case  on  the  law  or  on  the  reception  of  evidence ;  and  it  may 

(a)  There  is  an  aceonnt  of  thu  case  in  the  Annnal  Register  for  ISSl,  toI  IxxiU.  (Chroniole) 
p.  102.    Ko  content  ii  mentioned. 
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well  be  that  there  is  not,  as  a  matter  of  right,  any  way  of  reviewing  bis 
decision  on  this  question ;  yet  the  power  of  discharge  most  be  exercised, 
if  there  is  any  exception  at  all  from  the  general  rule.  The  question  ia 
Kinloch*s  Case,  Foster,  15,  was  raised  in  arrest  of  judgment :  and  pro* 
bably.the  only  point  that  could  there  be  considered  was,  whether  the 
4*79^1  ^^^S^  could  under  the  circumstances  stated  on  the  record  *dis- 

■*  charge  the  jury  at  all,  not  whether  it  was  discreet  to  do  so.  In 
Conway  &  Lynch  v.  The  Queen,  7  Irish  Law  Reports,  149,  (a)  the  mat- 
ter was  pleaded  in  a  strange  manner ;  but  the  officers  of  the  Crown 
abandoned  all  points  of  form,  and  consented  to  take  the  opinion  of  the 
Court  upon  the  exercise  of  discretion  under  the  circumstances  stated  in 
the  replication.  These  were,  merely,  that  the  jury  had  been  shut  np 
for  twenty-four  hours,  and  that  the  Judge  thought  it  had  been  long 
enough.  The  Judges  differed  in  opinion ;  but  the  majority  relied  on 
the  absence  of  circumstances  of  necessity  which  exist  in  the  present 
case.  Whatever  be  the  proper  mode  of  reviewing  the  Judge's  discre- 
tion, it  is  not  by  writ  of  habeas  corpus.  If  the  writ  goes,  the  gaoler 
can  only  return  the  commitment,  which  still  remains  a  good  ground  of 
detention. 

Buddlestony  contri. — The  position  that  a  jury  once  charged  with  a 
prisoner  must  give  their  verdict  does  not  rest  solely  on  the  authority  of 
Lord  Coke  and  the  Anonymous  placitum  in  Carthew.(i)  It  is  also  to  be 
found  in  4  Hawk.  P.  C.  459,  c.  47,  sect.  1  (7th  ed.),  4  Bac.  Abr.  578,  tit. 
Juries  (G.)  (7th  ed.),  Trials  per  pais,  250  (8th  ed.),  Rex  v.  Segar,  Comb. 
401.  [Coleridge,  J. — In  Rex  v.  Segar,  no  point  like  the  present 
arose ;  only  the  reporter  adds  a  note,  <«  Quaere  (per  moy)  et  vide  1 
Inst.  227  b."  The  Court  seem  not  to  have  doubted  of  their  power,  bnt 
only  whether  they  should  exercise  it,  Lord  Denmak,  C.  J. — Comber- 
bach  is  very  far  indeed  from  being  a  reporter  to  whose  doubt  any  im- 
*72fil  P<^''^**^^®  should  be  attached.    I  remelnber  hearing  *Lord  Kenyoh 

J  say  so  very  early  in  my  professional  career.(c)]  The  rule  that  a 
jury  may  not  be  discharged  is  subject  to  exceptions,  but  only  to  an 
exception  in  favour  of  the  prisoner,  as  in  Einloch's  Case,  Foster,  15,  or 
in  the  event  of  absolute  necessity.  All  the  cases  come  under  one  or 
other  of  those  heads :  in  none  is  it  held  that  the  Judge  has  any  di8cr^ 
tion.  Gould's  Case,  3  Chitty's  Bum.  974,  tit.  Jurors^  ia  not  in  any 
regular  report :  it  was  however  a  case  of  necessity.  So  were  Rex  v, 
Edwards,  4  Taunt.  309,  and  Rex  v.  Scalbert,  2  Leach.  C.  C.  620.  Bex 
V.  Meadow,  Foster,  76,  and  Rex  v.  Stevenson,  2  Leach.  C.  C.  546,  are 

(a)  See,  for  the  manner  in  which  the  points  were  raised,  the  note  at  the  end  of  the  pRseBt 
case,  po8t»  p.  785. 

(6)  Carthew,  464 

^c)  Lord  Dbnx AV,  0.  J.,  added,  that  Lord  EnSKiirE,  then  at  the  bar,  founded  an  arguient 
upon  the  remark  of  Lord  Ebhtov.  He  admitted  its  truth,  hut  said  that  a  sentence  or  two  ia 
the  report,  which  he  then  nsed,  were  on  that  aooonnt  of  great  weighs  as  they  most  hare  besa 
really  delivered  by  the  Court ;  for,  he  said,  "  they  contained  something  like  sense,  and  therefore 
ooold  not  be  Comberbaoh's  own." 
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cases  in  which  the  prisoner  fell  ill,  and  which  come  under  both  heads* 
It  is  probable  that  Ferrars's  Case,  T.  Raj.  89,  was  forgery  at  common 
law,  and  so  not  a  capital  offence :  certainly  Bex  t^.  Cobbett,  3  Chitty's 
Burn,  974,  tit.  Jurors^  waff  only  a  misdemeanor.  In  Rex  v.  Stokes,  6 
Car.  &  P.  151  (E.  C.  L.  R.  vol.  25),  the  jury  was  discharged  at  the 
prisoner's  request.  In  Rex  v.  Wade,  1  Moody  C.  G.  86,  it  was  held 
wrong  in  the  Judge  to  discharge  the  jtiry.  In  Rex  v,  Wardle,  Car.  & 
Marsh.  647  (E.  C.  L.  R.  vol.  41),  the  Judge  thought  he  had  no  power  to 
do  so.  These  are,  it  is  believed,  all  the  English  cases :  and  in  none  of 
them  is  there  any  authority  for  saying  that  the  Judge  has  any  discre- 
tion. In  Conway  &  Lynch  v.  The  Queen,  7  'Irish  Law  Reports,  149, 
the  question  *wa8  raised  upon  record  and  elaborately  discussed,  rn^^rnn 
There  P£RRIN,  J.,  after  a  full  examination  of  the  authorities  in  ^ 
his  judgment,  says  (p.  164) :  « I  do  not  acknowledge  the  existence  of 
any  discretionary  power  in  a  judge  to  act  upon  his  own  opinion,  without 
grounds  shown,  which  may  be  considered  by  a  superior  Court.  I  know 
of  no  authority  for  such  a  position ;  none  such  is  alluded  to  in  the  argu- 
ment of  counsel,  or  in  the  very  deliberate  judgments  and  reasoning  of 
the  Judges  Foster  and  Wright  in  Kinloch's  Case ;  nor  do  I  find  the 
existence  of  a  power  and  authority  of  such  extent  in  any  of  the  books." 
He  then  concludes  his  judgment  thus :  <<  As  I  acknowledge  the  authority, 
and  the  legal  fitness  and  propriety  of  the  rule  expressed  in  Black- 
8tone,(a)  namely  that  a  jury  cannot  be  discharged  except  in  the  case  of 
necessity,  and  as  upon  this  record,  it  is  not  set  forth  by  the  attorney 
and  prosecutor  for  the  Crown,  and  as  it  does  not  appear,  that  the  jury 
80  charged  with  the^  prisoners,  and  who  were  discharged,  were  so  dis- 
charged from  an  evident  necessity,  I  think  there  cannot  be  judgment 
upon  this  record  against  the  prisoners,  and  that  this  judgment  ought  to 
be  reversed."  Burton,  J.,  went  still  farther:  his  judgment  was  in 
favour  of  the  prisoners  on  both  pleas,  and  seems  framed  to  meet  this 
very  ca8e.(6)  [Coleridge,  J. — Chief  Justice  Pbnnefather  *and  r»»TOQ 
Mr.  Justice  Perrin  do  not  give  their  judgment  on  the  second  ^ 

(a)  4  BUckst  Com.  300. 

(6)  The  following  is  the  passage  referred  to,  and  whloh  was  read  by  ffuddUaton  in  the  oonna 
of  his  argument 

"It  is  stated  in  the  replications  that  the  prisoners  were  discharged  by  the  Judges  'in  the 
exercise  of  their  discretionary  power  and  authority/  Kow,  these  terms  cannot  properly  be  con- 
sidered as  meaning  anything  more  than  the  exercise  of  their  Jurisdiction,  and  must  leave  the 
question  as  to  the  grounds  of  this  Ixercise  of  jurisdiction  open  to  examination,  and  accordingly 
the  repUcations  state  those  grounds,  and  which  are  the  following ;  namely,  that  the  jury  remained 
in  their  jury  room  locked  up  for  a  long  space  of  time,  to  wit,  for  twenty-four  hours,  which  is 
stated  to  have  been  much  more  than  a  sufficient  and  reasonable  time  for  enabling  them  to  con- 
sider and  fully  to  deliberate  upon  their  verdict;*  and  this  may  be  presumed  to  have  been  the 
declared  opinion  of  the  Court  To  this  it  is  added,  that  the  jurors  were  kept  during  aU  that 
time  without  meat,  drink,  fire,  or  other  refreshment ;  and  to  this  it  is  further  added,  that  at  the 
time  of  their  being  so  discharged,  aU  the  other  business  of  the  assises  had  been  concluded,  and 
that  the  Sabbath  day  was  drawing  near ;  to  which  is  also  to  be  added,  the  declaration  in  very 
emphatic  and  positive  terms,  that  the  jury  could  not  agree  upon  a  verdict^  and  therefore  could 
fiot  find  one.  Now,  whatever  this  might  lead  to  as  the  proper  course,  under  the  circumstances, 
M  hav«  been  adopted,  I  cannot  say,  that  to  my  mind  U  exhibits  a  sufficiently  evident  necessity 
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plea.     What  do  you  say  ought  to  have  been  done  in  the  present  case? 

[  Suppose  the  Judge  'had  remained,  and  suffered  the  jury  to  be  supplied 

I  with  refreshments,  and  at  intervals  of  twentv-four  hours  hafl  asked  them 

i  *72Q1  w^®^^®^  ^^®y  ^6re  agreed,  and  they  ^d  always  replied  that  they 

-'  were  not,  nor  likely  to  agree :  would  he  be  bound  in  such  a  case 

to  remain  for  an  indefinite  time  ?     Or,  if  he  is  at  last  to  discharge 

them,  when  is  he  to  do  so,  and  who  is  to  decide  what  is  the  right  time  ?] 

He  must  wait  till  there  is  a  pressing  necessity  to  leave  the  county  and 

terminate  the  commission.     [Coleridqe,  J. — ^When  once  you  qualify 

the  word  "  necessity"  by  speaking  of  it  as  more  or  less  pressing,  you 

admit  that  the  word  is  not  accurately  used.     A  power  to  be  exercised  in 

.case  of  a  more  or  less  pressing  necessity  is,  in  truth,  a  discretionary 

power  not  to  be  exercised  without  strong  reasons.] 

Lord  Denman,  C.  J. — Very  early  in  the  argument  a  question  occurred 
to  me  as  decisive  of  this  rule  for  a  habeas  corpus.  That  question  was, 
supposing  the  writ  to  go,  and  the  return  to  show  the  warrant  of  commit- 
ment as  a  ground  for  detaining  the  prisoner,  how  is  it  to  be  got  rid  of? 
What  is  there  to  show  that  the  force  of  that  warrant  is  spent  and  gone? 
The  answer  attempted  is  this :  the  prisoner  was  given  in  charge  to  a 
jury  at  the  assizes;  and  the  jury  were,  improperly,  discharged:  and 
therefore,  as  it  is  contended,  the  prisoner  must  be  set  at  liberty.  I  do 
not  think  that  conclusion  follows  either  logically  or  on  the  legal  authori- 
ties. Even  assuming  that  the  discharge  of  the  jury  was  improper,  I  do 
not  see  how  it  is  equivalent  to  an  acquittal,  or  can  be  a  bar  to  a  trial, 
nor  how  it  could  be  made  the  subject  of  a  plea.  On  this,  however,  I  give 
no  opinion,  but  merely  state  it  by  way  of  protestation  against  being 
supposed  to  have  decided  that  it  may  be  so  pleaded.  *  At  present  I  think 
the  only  question  is,  whether  the  warrant  of  commitment  still  remains 
*7^01  ^^  f^^^^*  If  ^®  ^^6  *o  *review  the  discretion  of  the  Judge  at  all, 
•^  I  think  it  desirable  that  the  point  should  be  raised  on  the  record, 
BO  as  not  to  be  finally  decided  here.  That  was  the  course  pursued  in  the 
Irish  case  to  which  we  have  been  referred,  and  in  which  the  subject 

for  discharging  the  jury.  The  lapse  of  time  aa  being  sufficient  for  the  jnrors'  deUbemtion  oo  tbs 
case,  even  with  their  declaration  that  Ihey  ooald  not  come  to  an  agreement  upon  the  verdict  to 
be  found  by  them,  has  never  yet  been  held,  so  far  as  I  know  of,  sufficient  for  such  a  proceeding 
as  the  diflchnrge  of  the  jury  in  a  capital  case ;  and  it  might»  in  my  apprehension,  lead  to  very 
Inconvenient  consequences  if  it  were  admitted  to  be  so.  The  circumstance  of  that  length  of 
time  having  elapsed  without  any  refreshment  being  given  to  the  Jurors,  ie  also  in  my  mio^ 
insufficient,  unless  it  should  have  produced  some  iUness  or  inlKrmity,  or  at  least  the  immediste 
probability  of  illness  or  infirmity  in  aU  or  in  some  or  one  of  the  jury;  and  such  a  ease  of  adasl 
or  probable  illness  or  infirmity  might  only  amount  to  a  necessity  for  the  allowance  of  some  rest 
and  sustenance,  and  consequently  to  some  adjournment  of  the  trial.  Nor  does  the  vppnxbn' 
tion  of  the  Sabbath  day,  as  I  apprehend,  authorise,  or  make  neoenary  the  discharge  of  the  jmy 
even  though  added  to  the  foregoing  circumstances,  and  also  to  the  oireumstance  of  the  otker 
business  of  the  assizes  being  concluded.  They  do  not  altogether.  In  my  judgment,  amouDt  to 
such  necessity  in  themselves  for  the  discharge  of  the  jury,  there  not  being  shown  any  wiat  of 
means  for  keeping  the  jury  together  during  the  Sabbath  day ;  nor  any  necessi^,  nor  even  cogest 
reasop  for  the  Judges  leaving  the  county  without  any  fVirther  delay,  and  for  that  reason  dis- 
eharging  them  altogether."    7  Irish  Law  ReportSi  190. 
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was  most  ably  and  learnedly  discussed  by  the  Judges.  I  refrain  from 
making  any  comments  on  that  case,  or  from  expressing  an  opinion  whe- 
ther the  discretion  of  the  Judge  can  be  reviewed  or  not.  There  are 
great  inconveniences,  no  doul  ,  either  way.  In  the  Irish  case  the  majo- 
rity of  the  Court  thought  that  the  circumstances  stated  in  the  replica- 
tion to  the  first  plea  did  not  bring  the  case  within  the  exception  to  the 
general  rule  that  a  jury  may  not  be  discharged  except  in  case  of  neces- 
sity. Here  the  circumstances  are  different,  and  amount  to  what,  in  this 
country,  has  always  been  considered  necessity.  I  admit  that  the  jury 
ought  not  to  be  discharged  unless  the  circumstances  bring  the  case 
within  that  exception.  I  am  of  opinion  that  the  Judge  in  this  case  acted 
rightly :  but,  even  if  he  had  acted  improperly,  I  think  it  does  not  entitle 
the  prisoner  to  be  set  at  liberty,  as  the  original  commitment  still  remains 
in  force.     The  rule  must  therefore  be  discharged. 

Patteson,  J. — This  is  an  application  for  a  habeas  corpus  at  common 
law,  which  is  grantable  only  on  reasonable  ground  being  shown,  and  not 
of  course.  We  have  been  satisfied  that  there  was  reasonable  ground  for 
granting  a  rule  nisi ;  and,  the  Attorney-General  coming  in  and  showing 
cause  for  the  Grown,  the  legal  points  are  very  much  the  same  as  if  the 
facts  brought  before  us  by  aflSdavit  appeared  on  the  return  to  a  writ. 
Before  we  suffer  the  writ  to  go,  the  custody  must  be  shown  to  be  illegal : 
and  I  agre^  ""with  my  Lord,  that  the  question  is,  whether  the  r^tirn-f 
legnl  effect  of  the  original  commitment  is  spent  and.  gone.  In  ^ 
the  present  case  the  prisoner  appears  to  have  been  committed  for  trial 
for  murder.  She  is  brought  to  trial  at  the  next  assizes ;  the  jury  arc 
discharged  without  giving  a  verdict ;  and  she  is  remanded.  There  is  no 
fresh  commitment :  so  that  the  question  is,  whether  the  original  one  is 
still  in  force.  I  think  it  is ;  there  has  been  no  trial  resulting  in  a  ver- 
diet ;  what  took  place  was  not  a  trial  determining  the  question  of  her 
guilt  or  innocence.  Therefore,  even  if  I  saw  great  reason  to  doubt  the 
correctness  of  what  took  pla^e  at  the  assizes,  I  should  say  she  was  not 
entitled  to  be  discharged.  But  I  do  not  think  that  anything  at  the  trial 
was  improper.  The  majority  of  the  Irish  Judges  in  Conway  &  Lynch 
V.  The  Queen,  7  Irish  Law  Reports,  149,  decided  on  the  first  discharge, 
where  the  facts  did  not  go  so  far  as  in  the  present  case :  here  the  assizes 
were  over.  The  Judge,  then,  must  either  wait  until  one  of  the  jurors 
became  so  ill  as  to  make  it  a  case  of  clear  necessity,  which  is  absurd ; 
or  else  he  must  take  the  jury  with  him  to  the  verge  of  the  county,  or 
perhaps  all  round  the  circuit,  and  discharge  them  by  terminating  the 
commission.  Even  then  the  same  question  would  at  last  arise.  Had 
this  case  arisen  at  the  beginning  of  the  assizes,  I  agree  that  it  would  have 
been  the  same  as  the  case  of  Conway  &  Lynch  v.  The  Queen.  As  it  is, 
it  is  the  same  as  the  case  Bex  v.  Shields,  28  How.  St.  Tr.  619,  646,  647, 
which  Mr.  Justice  Crampton  mentions  in  his  judgment  (p.  168).  He 
Bays :  <<  That  was  a  case  of  murder,  and  was  first  tried  at  the  Commis- 

voL.  xni.— 66  2  0 
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sion  Court  in  Dublin,  before  Baron  George  and  Judge  Finucake. 
Shields  and  two  other  prisoners  were  on  trial ;  the  jury  retired  upon  the 
*7^91  *^^^^®  of  the  case  at  three  o'clock  in  the  evening;  they  remained 

^  in  deliberation  all  night,  and  on  the  next  day  at  ten  o'clock  thej 
acquitted  the  two  other  prisoners,  but  not  agreeing  as  to  Shields,  they 
were  discharged ;  all  the  other  business  of  the  Commission  had  been  then 
concluded ;  the  Court  thereupon  adjourned  the  Commission  to  the  6th 
of  December  then  next  (1802),  and  remanded  the  prisoner  for  trial  at 
the  next  sitting  upon  that;  day.  On  the  adjourned  day,  before  Judges 
Day  and  Fox,  the  trial  of  the  prisoner  Shields  was  proceeded  on ;  bnt 
before  the  case  was  entered  into,  Mr.  Oiffardy  one  of  the  prisoner's 
counsel,  moved  to  have  read  the  rule  discharging  the  jury  at  the  former 
Commission,  <  in  order  that  he  might  be  enabled  to  understand  under 
what  circumstances  the  jury  had  been  discharged,  in  case  any  point 
should  arise  as  to  the  legality  of  his  client  being  put  a  second  time  upon 
his  trial.'  The  rule  was  accordingly  read ;  and  it  imported  <  that  inas- 
much as  the  jury  could  not  in  anywise  agree,  and  that  the  justices  were 
about  to  depart  from  the  country,  th^  business  having  been  finished,  the 
said  jury  were  ordered  to  be  discharged,  and  the  prisoner  Shields  iras 
thereby  remanded,  that  he  might  abide  his  trial  at  the  next  sitting  of 
the  Commission."  That  is  precisely  the  present  case :  though  it  is  true 
that  the  prisoner  Shields  waa  acquitted  on  the  second  tria|,  so  that  the 
decision  could  not  be  reviewed.  I  think  that  the  fact  of  the  bnsiness 
being  finished,  and  the  Judge  about  to  leave  the  county,  distinguish  the 
present  case  from  that  of  Conway  &  Lynch  v.  The  Queen,  as  that  actnal 
necessity,  which  the  majority  of  the  Judges  in  that  case  thought  to  be 
required,  has  arisen. 
*7^S1       *CoLBRiDGB,  J. — I  am  of  the  same  opinion.     The  prisoner 

-^  here  has  been  committed  for  felony  plainly  alleged  in  the  war- 
rant of  commitment ;  and  only  one  assize  has  elapsed  sitce  her  commit- 
ment :  the  case  is  therefore  excepted  out  of  the  third  section  of  the 
Habeas  Corpus  act,  81  C.  2,  cap.  2,  and  not  yet  within  the  seventh 
section.  This  is  therefore  an  application  for  a  writ  of  habeas  corpus  at 
common  law.  Now,  if  a  writ  went,  there  would  be  a  return  stating  the 
facts  now  brought  before  us  by  affidavit ;  so  that  the  question  is,  what 
has  occurred  to  show  that  the  effect  of  the  warrant  is  spent.  The  mle 
laid  down  by  Blackstone(a)  is, ^ that  "the  jury  cannot  be  discharged 
(unless  in  cases  of  evident  necessity)  till  they  have  given  in  their  rer- 
dict."  The  use  of  the  word  «  necessity"  has  been  sanctioned  by  soch 
high  authorities  that  it  is  almost  presumptuous  to  remark  upon  it:  I 
think,  however,  that  it  cannot  be  taken  to  mean  necessity  in  the  strict 
absolute  sense  of  the  word.  The  true  question  I  think  in  all  cases  is, 
whether  the  whole  circumstances  of  the  case  were  such  as  to  make  the 
act  of  the  Judge  in  discharging  the  jury  a  proper  exercise  of  his  judicial 

(a)  4  BlaokBt  Oom.  360. 
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discretion.  What  are  the  facts  here  ?  The  trial  had  'occupied  a  con- 
siderable time ;  then  the  jury  retired ;  a  long  time  elapsed ;  they  had 
not  agreed,  and  thought  that  they  could  not  agree.  Further,  the  business 
of  the  assize  was  over;  and  the  duty  of  the  Judge  called  him  to  another 
place.  It  is  said  he  ought  to  have  taken  the  jury  with  him  to  the  verge 
of  the  county;  and  it  seems  admitted  that  there  they  might  be  dis- 
charged. If,  however,  the  Judge  had  any  discretion,  it  cannot  r^^q^ 
be  *8aid  he  ought  to  have  done  .that.  We  are  not  pressed  by  the  '• 
decision  in  the  case  of  Conway  &  Lynch  v.  The  Queen ;  for  the  very 
facts,  on  the  absence  of  which  the  fudges  there  relied,  exist  here.  I 
agree  with  the  Judges  there  in  thinking  it  most  desirable  that  the  discre- 
tion of  the  Judge  should  be  subject  to  review.  All  discretionary  power 
is  liable  to  abuse :  in  this  case  I  think  it  was  properly  exercised. 

Erlb,  J. — Taking  the  rule  to  be  correctly  laid  down  by  Blackstone, 
the  only  question  appears  to  me  to  be,  what  is  meant  by  «  necessity"  in 
the  exception.  I  think  it  means,  not  an  absolute  imp(^sibility  to  avoid 
discharging  the  jury,  but  merely  need  in  a  high  degree :  and  that  th« 
Judge  who  presides  at  the  trial  must,  in  the  exercise  of  his  judicial  dis- 
cretion, decide  whether  the  particular  circumstances  constitute  need  in 
a  high  degree  or  not.  I  doubt  whether  the  Judge's  decision  can  be  re- 
viewed by  this  Court.  If  it  can,  I  think  the  judicial  discretion  of  the 
Judge  has  in  this  case  been  properly  exercised.  I  am  therefore  of 
opinion  that  the  rule  must  be  discharged.  Rule  discharged. 

The  prisoner  M.  C.  Newton  was  again  put  upon  her  trial  on  this 
indictment  before  Bolfe,  B.,  at  the  Summer  Assizes  for  Salop,  1849. 
Euddlestany  for  the  prisoner,  proposed  to  plead  a  plea  framed  on  the 
precedent  of  those  pleaded  in  Conway  &  Lynch  v.  The  Queen :  but,  the 
facts  connected  with  the  previous  discharge  having  been  duly  entered 
on  the  record,  the  plea  was  not  persisted  in,  though  Bolfb,  B.,  after 
consulting  *Erlb,  J.,  was  prepared  to  receive  it.  The  prisoner  p^^qc 
fras  again  given  in  charge  to  a  jury,  who  retired  at  half-past  ^ 
seven  on  Saturday  evening,  and  remained  shut  up  till  the  Sunday  at 
half-past  one  in  the  day ;  when,  on  the  examination  of  a  surgeon,  who 
deposed  that  one  of  the  jurors  was  dangerously  ill,  Bolfb,  B.,  discharged 
the  jury,  and  remanded  the  prisoner. 

She  was  again  tried  at  the  Spring  assizes  1850,  before  Pattbson,  J. ; 
and  the  jury  found  a  verdict  of  Not  guilty. 

(Ex  relatione  Huddleitan.) 

The  oue  of  Conway  A  Lynoh  v.  The  Qneen,  above  referred  to,  waa  deeided  in  the  Irish  Court 
of  Qneen'i  Bench,  on  a  writ  of  error  from  the  Assize  Court  for  the  countj  of  Limerick. 

The  record  showed  an  indictment  for  murder  agahist  the  prisoners  at  tho  Spring  assises  in  1848, 
plea  of  Not  goilty,  and  issue  joined^  and  a  Tenire,  and  the  calling  of  the  jury  to  try  the  issnes 
ftt  that  assise :  bat  that  the  issues  were  not  then  tried  (the  reason  appears  not  to  have  been  stated), 
snd  the  prisoners  were  remanded  to  the  next  assises.  There  was  a  similar  entry  of  prooeedingi 
had  at  the  next  assise,  in  the  Summer  of  1848.  The  record  then  stated  that,  at  the  Spring  assixM 
for  1844^  the  priio&eii,  being  pat  upon  their  trial,  seTerally  pleaded  two  pleas. 
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The  f&nit  plea  by  each  prisoner  was,  in  sahstance,  that  the  prisoner  had  been  giren  m  tiuip 
to  a  jury  at  the  Spring  assises  of  1843,  and  that  the  jury,  having  heard  the  evidenoe,  was  dis- 
charged without  any  legal  cause.  To  this  plea  the  Crown  replied,  in  substanee,  that  the  jvrj  hsd 
been  shut  up  for  a  long  time,  to  wit,  Ao. ;  that  they  came  into  Coort  and  declared  that  they  oodJ 
not  agree  upon  their  verdict ;  and  that,  after  the  lapse  of  more  than  a  reasonable  time  for  eoa- 
sideration  of  the  verdict  by  the  jurors,  the  Justices  of  their  own  authority,  and  in  the  eiereiie 
of  the  discretionary  power  vested  in  them  by  law,  discharged  the  jury.  The  second  plea  differed 
from  the  first,  only  in  relying  on  the  discharge  of  the  jury  at  the  Summer  assises  of  1843.  Tk« 
replication  added  the  further  facts,  that  on  this  occasion  all  other  business  of  the  assise  was  o?er, 
wM  the  Sabbath  day  was  drawing  near.  There  was  a  demurrer  to  each  replication,  and  joinder 
in  demurrer,  and  judgment  for  the  Crown  on  each  plea.  It  appeared  by  the  reeord  that  the  pri- 
soners were  then  given  in  charge  to  a  third  jury  on  their  pleas  of  Not  guilty :  and  they  wen 

found  Guilty,  and  sentence  of  death  pronounced. 
4^7361       *ThB  reasons  for  these  unusual  pleadings,  and  the  manner  in  which  the  esse  csme 
before  the  Queen's  Bench,  and  was  ooiisidered  by  that  Court,  appear  fully  in  the  jadg. 
ment  of  Crampton,  J. ;  ^  Irish  Law  Reports,  p.  165. 

The  learned  Judge,  after  stating  the  record,  proceeded : — "  The  whole  reeord  thus  msde  up  a 
now  before  us  upon  a  writ  of  error  f*  "  and  the  error  alleged  is,  that  judgment  upon  the  demiin«n 
should  have  been  given,  not  for  the  Crown,  bift  for  the  prisoners,  and  that  a  judgment  of  acquit- 
tal ahould  have  been  given  for  the  prisoners.  There  is  certainly  something  extremely  novel  in 
these  proceedings  as  had  in  the  Court  below,  and  in  the  shape  of  this  record,  and  which  (if  this 
case  be  carried  further)  will  not»  I  am  persuaded,  pass  without  observation.  After  pleading  Not 
guilty  to  the  indictment,  and  putting  themselves  for  trial  upon  a  jury,  the  prisoners  are  allowed 
not  only  to  plead  in  bar  of  further  proceedings,  but  to  plead  double  matter.  The  Crown,  how- 
ever, seems  not  to  offer  any  objection  to  this  course,  and  instead  of  demurring  to  these  plesi 
(which  in  my  mind  are  clearly  bad),  replied  specially  to  each  of  them.  This  was  done  for  the 
purpose  of  enabling  the  prisoners  to  bring  upon  the  record  all  the  facts  upon  which  they  rely,  ac 
making  for  them  a  defence  against  any  trial  of  the  charge  contained  in  the  indictment ;  and  it 
seems  to  grow  out  of  the  defective  manner  in  which  the  entries  of  the  proceedings  at  the  two 
assises  of  the  year  1843  were  made.  The  record  omits  to  mention  any  of  the  circumstances  which 
led  to  the  original  issues  being  left  untried  at  either  of  those  assises,  and  treats  the  case  aa  if  it 
were  a  case  of  ordinary  remanet,  thus  depriving  the  prisoners  of  whatever  legal  benefit  those 
circumstances  might  entitle  them  to.  To  supply  this  defect,  the  pleas  in  question  (which  an 
said  to  be  of  the  nature  of  plea  puU  darrein  continuance)  appear  to  have  been  resorted  to,  aad 
the  replication  thereto  filed  on  behalf  of  the  Crown ;  and  it  appears  now  to  be  the  desire  of  the 
Crown  that  the  Court  should  pronounce  its  judgment  upon  this  record,  as  if  the  facts  stated  in 
the  plea  and  replication  had  been  inserted  in  their  proper  place  by  the  Clerk  of  the  Crown,  as 
was  done  in  Kinloch's  Case  and  in  Shields's  Case.  However,  therefore,  unusual  or  irregular  this 
course  may  be,  I  shall  proceed  to  give  my  humble  opinion  upon  the  main  question  which  has 
been  raised  upon  this  record,  and  argued  at  this  bar.  The  question  is,  should  the  Judge  below 
have  allowed  the  demurrers  in  this  case,  and  pronounced  thereupon  a  judgment  of  acquittal  for 
the  prisoners  ? 

**  It  is  admitted  by  the  Crown  that  if  judgment  upon  the  demurrers  should  have  been  given  for 
the  prisoners,  that  the  prisoners  4vere  entitled  to  a  judgment  of  acquittal,  just  as  if  the  pleas  in 
question  had  been  pleaded  to  a  new  indictment  and  held  to  be  good  pleas ;  it  would  have  bees 
useless  and  absurd  to  have  awarded  a  venire  de  novo,  since  the  ruling  of  the  demurrer  for  the 
prisoners  against  the  Crown  would  have  decided  that  the  prisoners  should  never  be  tried  at  all ; 
and  accordingly,  *the  case  has  been  argued  before  us  just  as  if  there  had  been  a  new 
^737*1  indictment  found  against  the  prisoners,  and  the  special  pleadings  upon  which  the  qoes- 
tions  before  us  arise  had  been  pleaded  upon  that  new  indictment 

"  The  question  mainly  argued  before  us  is  this ;  do  the  facts  stated  in  the  first  plea,  and  the 
replication  thereto,  amount  to  a  discharge  of  the  prisoners  from  the  charge  contained  in  the 
indictment  ?  A  similar  question  arises  upon  the  facts  stated  in  the  second  plea,  and  the  replica- 
tion to  it;  to  determine  those  questions,  it  becomes  now  necessary  to  state  the  facts  contained  in 
the  special  pleas  and  to  the  replieatious  thereto.  The  facts  stated  in  the  first  plea,  and  tha 
rdplication  to  it,  are  these : — That  at  the  Spring  assises  of  the  year  1843  for  the  eonaty  of 
Limerick,  the  prisoners  having  severally  pleaded  Not  guilty  to  the  indictment,  were  duly  given  in 
i  h'lrgp  to  a  jury  then  and  there  duly  impanneled  and  sworn  ;  that  witnesses  were  examined  both 
on  the  part  of  the  Crown  and  of  the  prisoners ;  that  the  case  having  closed  in  evideD0^  and  the 
jury  having  heard  the  summing  up  of  the  presiding  Judge,  they  retired  to  their  private  room  to 
deliberato  on  their  verdict;  that  they  remained  in  their  private  room  for  a  long  time— to  wit, 
twenty-four  hours,  without  meat,  drink,  fire,  or  other  refireshment ;  that  on  the  next  day  they 
came  from  their  private  room,  and  in  open  Court  declared  to  the  presiding  Judge  'that  th^ hsd 
not  agreed  upon  any  verdiot,  and  that  they  oonld  not  agree  upon  any  verdiot  reqpeetiag  the 
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prisoners ;'  and  that  therenpon  the  Jury  were,  in  the  exercise  of  his  jadicial  disoreUon,  discharg- 
ing by  the  presiding  Judge  without  eonsent  and  without  objection,  and  without  any  fatality 
bs?ing  oecorred.  The  facte  disclosed  upon  the  second  plea,  and  the  replication  to  it,  are  sub- 
stantially the  same ;  with,  however,  the  additional  circumstance  that  the  discharge  of  the  jury  at 
those  second  ansizes  did  not  take  plaoe  until  after  all  the  other  business  of  the  assises  had  been 
eoneloded,  and  apon  the  eve  of  an  approaching  Sabbath/' 

The  points,  which  thus  arose,  were  elaborately  argued :  in  the  result,  the  Judges,  diifering  in 
opinion,  deliyered  their  judgment*  separately.  Pen^rfather,  C.  J.,  and  Perrin,  J.,  gave  judg- 
ment for  the  prisoners  apparently  on  the  first  plea,  without  reference  to  the  second :  Burton,  J., 
gare  jndgment  for  the  prisoners  apparently  on  both  pleas :  see  p.  727,  note  (6),  ant^.  Crampton, 
Jf  g>^«  judgment  for  the  Ci;»wn.  The  prisoners  were  discharged,  and  no  further  proceedings 
taken. 

Reported  by  0.  Blaokbum,  Esq. 


The  discharge  of  a  jury  in  a  capital  or  other 
ease,  after  a  trial  haa  commenced,  cannot  foe 
pleaded  as  matter  of  atrfre/ow  acquit,  being  mat- 
ter of  judicial  discretion.  United  States  v. 
Haskell,  4  Wash.  C.  C.  408;  State  v.  Woodruff, 
2  Daj,  604 ;  People  e.  Goodwin,  18  Johne.  187 ; 
Commonwealth  v.  Bowden,  9  Mass.  494;  United 
Btatef  V.  Peres,  9  Wheat  579 ;  Commonwealth 
r.  Porchaae,  2  Pick.  521 ;  Commonwealth  v.  Olds, 
h  UiU  137.  If  after  the  jury  are  sworn  in  a 
niminal  case  and  depart  fVom  the  bar  one  of 
the  jorors  separate  from  his  fellows,  whereby 
the  Caort  are  compelled  to  discharge  the  jury 
without  the  consent  of  the  defendant,  he  may 
be  again  put  upon  his  trial  upon  the  same  in. 
dictment.  State  v.  Hall,  4  Halst.  256.  A  jury 
sworn  in  a  criminal  case  may  be  discharged  by 
the  Court  under  any  sudden  and  uncontrollable 
emergency,  and  such  discharge  is  no  bar,  even 
m  a  capital  case,  to  another  trial.  United  States 
t.  Shoemaker,  2  Mliean,  114. 

In  capital  oases  the  Court  has  no  power,  with- 
out the  consent  of  the  prisoner,  to  discharge 
the  jury  because  they  have  not  agreed  and  de- 
clare they  never  can  agree  upon  a  verdict. 
Commonwealth  v.  Cook,  6  Serg.  A  R.  577.  The 
Court  cTcn  in  a  capital  case  may  discharge  a 
jury,  before  verdict,  in  a  ease  of  absolute  neces- 
fiitj ;  but  mere  inability  to  agree  does  not  oon- 
rlitute  such  a  case ;  nor  does  it  arise  from  the 
illneis  of  some  of  the  jury  rendering  them  in- 
capable of  continuing  longer  in  a  state  of  pri- 
vation and  restriction,  without  endangering 
their  lives,  if  such  illness  can  be  removed  by 
permitting  them  to  have  refreshments,  and  the 


Court,  against  the  consent  and  prayer  of  the 
prisoner,  refuse  such  refreshments,  unless  a 
minority  of  the  jury  agree  to  receive  them,  which 
they  decline.  If  the  jury  has  been  discharged 
before  verdict  under  suoh  circumstances,  the 
prisoner  may  plead  them  in  bar  of  another  trial. 
The  Commonwealth  v.  Clue,  3  Rawle,  498.  Per 
OiBBOK,  C.  J.  **  Why  it  should  be  thought  that 
the  citisen  has  no  other  fissurance  than  the  arbi- 
trary discretion  of  the  magistrate,  for  the  en- 
forcement of  the  constitutional  principle  which 
protects  him  from  being  twice  put  in  jeopardy 
of  life  or  member  for  the  same  offence,  I  am  at 
a  loss  to  imagine.  If  discretion  is  to  be  called 
in,  there  can  be  no  remedy  for  the  most  palpable 
abuse  of  it  but  an  interposition  of  the  power  to 
pardon,  which  is  obnoxious  to  the  very  same 
objection.  Surely  every  right  secured  by  ihe 
constitution  is  guarded^  sanctions  more  impe- 
rative. But  in  those  vKs  where  the  principle 
has  no  higher  sanction  wan  what  is  derived  from 
the  common  law,  it  is  nevertheless  the  birth- 
right of  the  citizen,  and  consequently  demand- 
able  as  such.  But  a  right  which  depends  upon 
the  will  of  the  magistrate  is  essentially  no  right 
at  all;  and  for  this  reason  the  common  law 
abhors  the  exercise  of  a  discretion  in  matters 
that  may  be  subjected  to  fixed  and  definite  rules. 
I  take  it  on  grounds  of  reason  as  well  as  autho- 
rity, then,  that  a  prisoner,  of  whom  a  jury  have 
been  discharged  before  verdict  given,  may,  by 
pleading  the  circumstances  in  bar  of  another 
trial,  appeal  from  the  order  of  the  Court  before 
which  he  stood,  to  the  highest  tribunal  in  the 
land."    Ibid. 
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{In  Error.) 

The  aathority  of  Courts  of  Quarter  SesBions,  whether  for  a  ooutx  or  a  borough,  u  not  in  li« 
either  determined  or  suspended  by  the  coming  of  the  Judges  into  the  oonnty  under  their  eon* 
mission  of  assise,  oyer  and  terminer,  and  general  gaol  delivery ;  althoogh,  generally  speaking, 
it  would  be  inoonrenient  and  improper  that  Courts  of  Quarter  Session  for  counties  should  b« 
held  concurrently  with  the  assizes  for  the  same  counties. 

Error  from  the  General  Qaarter  Sessions  of  the  peace,  in  and  for 
the  borough  of  Manchester,  in  the  county  of  Lancaster,  holden  before 
the  Recorder. 

The  plaintiff  in  error  was  indicted  for  felony  at  the  Quarter  Sessions, 
convicted,  and  sentenced  to  transportation.  The  error  assigned  was  in 
substance  that,  at  the  time  of  the  trial  at  Manchester,  the  justices  of 
assize  were  sitting  under  their  commission  of  oyer  and  terminer  and 
general  jail  delivery  at  Liverpool,  in  and  for  the  same  county  of  Lan- 
caster. Several  objections  as  to  the  mode  in  which  the  point  was  raised 
on  the  record,  and  as  to  the  form  of  the  record,  were  suggested  and 
argued  on  both  sides ;  but,  the  judgment  of  the  Court  proceeding  entirely 
on  the  general  point,  a  more  detailed  statement  of  the  record  is  not 
required. . 

The  case  was  argued  in  Michaelmas  vacation  last,(a)  by  Sodgei,  for 
the  plaintiff  in  ^or,  and  M.  2).  JSVZ2,  for  the  Crown ;  when  the  Court 
took  time  to  consiler.  On  a  subsequent  day  in  that  vacation,  a  further 
argument  was  directed :  and  the  case  was  accordingly  re-argued  in  Hilary 
term  la8t,(6)  by  Hodges,  for  the  plaintiff  in  error,  and  Wehbyy  for  the 
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Crown.     The  ^judgment  of  the  Court  renders  any  statement  of 


the  arguments  oh  either  side  unnecessary.  Cur.  adv.  vult 

CoLBRiDOB,  J.,  now  delivered  judgment. 

This  prisoner  was  convicted  of  felony  before  the  Recorder  of  Man- 
chester ;  and,  upon  a  writ  of  error  brought  in  this  Court,  the  facts  appear 
to  be  that,  at  the  time  of  the  conviction,  the  Judges  were  sitting  under 
the  usual  commissions  of  assize,  oyer  and  terminer,  and  general  jail 
delivery,  for  the  county  of  Lancaster,  at  Liverpool. 

The  question,  assuming  it  to  be  properly  raised  by  the  assignment  of 
error,  is  this :  whether  the  authority  of  the  Recorder  was  determined  or 
suspended  by  the  coming  of  the  Judges  into  the  county  and  acting  under 
their  commissions.  The  Recorder  of  Manchester  derives  his  authority 
from  a  grant  of  the  Crown  under  the  provisions  of  the  statute  5  &  6  W. 
4,  c.  76 ;  and,  by  the  105th  section  of  that  act,  recorders  are  directed 
to  hold  sessions  of  the  peace,  and  have  <<  cognisance  of  all  crimes, 
offences,  and  matters  whatsoever  cognisable  by  any  Court  of  Quarter 

(a)  Deeemher  9th,  1848.    Before  Lord  BimcAir,  C.  J.,  and  Pattksoh,  J. 

(6)  Jannary  24th,  1849.  Before  Lord  Dbumah,  0.  J.,  Pattxsov,  Colbbzogi,  and  WtQWOUM,  Jt. 
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Sessions  of  the  peace  for  counties  in  England :"  so  that  the  same  question 
which  is  raised  on  the  present  indictment  would  seem  to  be  applicable  to 
the  jurisdiction  of  county  sessions  under  similar  circumstances.  Dis- 
tinctions were,  indeed,  taken  in  the  course  of  the  argument  between 
recorders  and  justices  in  county  sessions,  arising  from  the  mode  of  their 
appointment  and  the  tenure  of  their  office,  and  other  matters.  We  do 
not,  however,  think  it  necessary  further  to  advert  to  those  distinctions, 
but  rather  to  determine  this  question  on  broad  grounds,  applicable  alike 
to  all  Courts  of  sessions  of  the  peace. 

♦On  the  part  of  the  prisoner,  the  arguments  tooshow  that  the  r:,c74.A 
Recorder's  jurisdiction  was  suspended  or  determined  rest  on  two  ^ 
grounds.  First,  that  the  Court  of  oyer  and  terminer  and  general  jail 
delivery  before  the  Judges  is  a  superior  Court  to  that  of  the  sessions  of 
the  peace ;  and,  therefore,  that  the  jurisdiction  of  the  latter  must  cease, 
bj  analogy  to  the  admitted  effect  of  the  Court  of  Queen's  Bench  coming 
into  and  holding  its  term  in  any  county,  and  to  the  supposed  effect  of 
justices  in  eyre  coming  into  any  county.  Secondly,  that,  by  the  grant 
of  subsequent  commissions  of  oyer  and  terminer  and  general  jail  delivery, 
the  Crown  had  determined  or  suspended  the  jurisdiction  of  the  Court 
of  sessions  of  the  peace. 

With  respect  to  the  first  ground,  it  is  plain  that  the  principle  upon 
which  the  coming  of  the  Court  of  Queen's  Bench  into  any  county  is  held 
to  suspend,  not  to  determine  (see  stat.  25  O.  8,  c.  18,  s.  1),  other  autho* 
rities,.is  this :  «  In  presenti&  majoris  cessat  potestas  minoris,"  as  is  laid 
down  in  Lord  Sanchar's  Case,  9  Rep.  117  a,  118  J.  The  Court  of 
King's  Bench  is  stated  in  all  our  books  to  be  the  highest  Court  of  ordi- 
nary justice  in  criminal  causes,  to  which  a  writ  of  error  lies  from  other 
criminal  Courts ;  and  it  is  to  that  supremacy,  which  no  other  Court  has, 
that  the  effect  of  its  coming  into  any  county  is  to  be  attributed.  Whe- 
ther the  justices  in  eyre  had  any  such  superiority  as  to  produce  the  same 
effect  may  be  doubted.  The  same  reason  does  not  apply;  and  the  pas- 
sages in  the  4th  Institute,  185,  and  in  Brooke's  Abr.  Jurisdiction,  pi. 
116,  are  not  very  satisfactory  on  the  point ;  and  it  is  in  no  way  material 
to  the  present  *inquiry,  unless  justices  under  commissions  of  r;,c74-i 
assize,  oyer  and  terminer,  and  general  jail  delivery,  have  in  all  ^ 
respects  the  same  authority  as  justices  in  eyre  had,  which  is  nowhere 
distinctly  laid  down.  The  justices  under  such  commissions  are,  indeed, 
in  some  sense,  a  Court  superior  to  that  of  the  sessions  of  the  peace : 
they  have  larger  jurisdiction ;  and  the  justices  of  the  peace  are  by  their 
commission  directed  to  consult  them  in  weighty  matters,  and  are  also 
required  to  attend  them  at  the  holding  of  the  assizes,  popularly  soisalled. 
But  the  judges  of  assize,  &c.,  are  not  a  Court  of  error,  or  superior  Court, 
like  the  Court  of  Queen's  Bench,  so  as  to  come,  with  regard  to  the  Court 
of  sessions  of  the  peace,  within  the  principle  <<  in  prsesentifi  majoris 
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cessat  potestas  minoris."  The  first  ground  of  the  argument  on  the  part 
of  the  prisoner  therefore  fails. 

With  respect  to  the  second  ground,  it  is  quite  true  that  the  granting 
by  the  Crown  of  a  subsequent  commission  determines  altogether  a  prior 
commission  of  the  same  nature.  This  appears  from  various  authorities, 
and  from  the  statute  2  &  8  Ph.  &  M.  c.  18,  s.  2,  which  provides  that 
commissions  of  the  peace  and  gael  delivery  for  any  town  corporate,  not 
being  a  county  in  itself,  shall  stand,  notwithstanding  the  granting  of 
any  subsequent  similar  commissions  to  justices  of  the  peace  for  the  shire. 
(« But  a  commission  «f  one  nature  doth  not  supersede  a  commission  of 
another  nature,  as  a  commission  of  oyer  and  terminer  is  not  repealed  by 
a  subsequent  commission  of  gaol  delivery  or  the  peace,  nor,  e  converso, 
for  they  are  of  several  natures" :  2  Hale's  P.  G.  p.  26,  citing  Brooke's 
♦74.91  '^^^'  Cammissums,  pi.  24.  *There  is  a  passage  cited*  from 
J  Brooke,(a)  in  2  Hale's  P.  C.  p.  47,  «  Though  this(A)  be  not  a 
commission  of  oyer  and  terminer,  yet  by  the  opinion  B.  Commission  8, 
a  commission  of  oyer  and  terminer  in  the  county  determines  the  second 
assignavimus  of  the  commission  of  the  peace  ad  audiendum  et  terminan- 
dum ;  quod  quaere ;"  so  that  Lord  Hale  doubts  the  authority.  Now 
the  commissions  of  oyer  and  terminer  and  general  gaol  delivery,  from 
time  to  time  directed  by  the  Crown  to  the  Judges  and  others,  are  not  in 
their  nature  similar  to  the  commissions  of  the  peace  under  which  courts 
of  sessions  are  held.  It  is  true  that  the  latter  contain  a  power  to  hear 
and  determine,  amongst  many  other  powers  which  are  not  included  in 
the  former.  But  the  commissions  of  the  peace  are  permanent,  intended 
to  continue  during  the  king's  reign,  unless  new  commissions  of  the  peace, 
of  precisely  the  same  nature,  are  issued ;  whereas  those  of  oyer  and 
terminer  and  general  gaol  delivery  are  intended  only  for  particular  occa- 
sions, and  in  their  very  nature  limited  in  duration.  If  the  commission 
of  oyer  and  terminer  operate  at  all  upon  the  commissions  of  the  peace, 
it  must  do  so,  not  by  way  of  suspension,  for  which  no  authority  is  shown, 
but  by  way  of  determination  of  so  much  of  the  commission  of  the  peace 
as  gives  power  to  hear  and  determine,  an  operation  which  would  be  most 
inconvenient,  and  which  has  never  been  supposed  to  prevail;  for  it 
would  require  new  commissions  of  the  peace  to  be  issued  after  every 
assize,  a  thing  never  heard  of  or  alluded  to  in  our  books.  The  commis- 
♦74 '^1  ®^^^  ^^  ^^^  delivery  cannot  operate  by  way  of  determination, 
•^  ^because  the  commission  of  the  peace  does  not  assign  the  jus- 
tices to  .deliver  the  gaol,  and  so  there  is  no  authority  in  the  justices  to 
be  determined  by  such  commission.  Neither,  for  the  same  reason,  can 
it  operate  by  way  of  suspension. 

The  truth  seems  to  be  that,  from  the  fact  of  sessions  of  the  peace  not 
being  held  during  the  assizes  from  reasons  of  convenience,  a  common 

(a)  Brooke's  Abr.  OommUtion*,  pi.  8. 

(6)  The  Conuniuion  of  Jostieet  of  the  peaoe. 
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notion  has  prevailed  that  they  cannot  by  law  be  so  held ;  for  which 
notion  we  cannot  find  any  other  sufficient  reason.  Doubtless  the  assizes 
interfere  sometimes  in  point  of  time  with  the  holding  of  the  sessions : 
and  therefore  the  statute  of  4  &  5  W.  4,  c.  47,  was  passed  to  authorize 
the  appointment  of  some  other  time  for  holding  the  quarter  sessions 
usually  held  at  Easter ;  but  this  may  have  been  for  the  sake  of  conve- 
nience, without  implying  that  there  arose  any  conflict  of  legal  authority. 
It  is  true  that  the  commission  of  gaol  delivery  commands  the  judges  to 
deliver  the  gaol  of  the  prisoners  therein  being ;  and  it,  therefore,  gives 
them  an  authority  which  might  in  fact  conflict  with  the  justices  in  ses- 
sions trying  the  prisoners  in  the  gaol  under  their  commission  of  the 
peace.  It  does  not,  however,  appear  that  there  is  any  law,  or  rule  of 
law,  at  present,  which  ousts  them  of  their  jurisdiction ;  and  it  is  with 
the  strict  law  alone  that  we  have  at  present  to  deal.  We  are  therefore 
brought  to  the  conclusion  that  the  writ  of  error  cannot  be  supported,  and 
that  our  judgment  must  be  for  the  Crown.  \ 

Bat,  although  we  are  of  opinion  that  there  was  no  defect  of  jurisdic- 
tion, nor  indeed,  on  a  consideration  of  all  the  circumstances;  any  incon- 
venience, in  the  holding  of  the  sessions,  at  which  the  plaintiff  in  error 
*was  convicted,  during  the  time  of  the  assizes  (for  in  this  respect  rn^^AA 
there  may  be  an  obvious  distinction  between  a  recorder  and  the  ^ 
magistrates  of  a  county),  yet  we  cannot  dismiss  this  case  without  ex- 
pressing our  opinion  that  it  would  be  highly  inconvenient  and  improper, 
generally  speaking,  for  the  magistrates  of  a  county  to  hold  their  ses- 
sions concurrently  with  the  assizes,  even  in  a  different  part  of  the  county: 
of  course  we  cannot  anticipate  that  they  should  hold  them  concurrently 
at  the  same  place.  Judgment  affirmed. 


JENKINS  V.  HUTCHINSON.    June  7. 

Asaampiit  on  a  contract  alleged  to  have  been  made  by  defendant  to  charter  a  ship  to  plainUff 
Plea,  Non  asrampsit  Proof,  that  defendant  made  a  memorandom  of  charter-party  in  B.'t 
name,  and  purporting  to  be  aigned  by  defendant  as  agent  for  B. :  that  defendant  had  no  autho- 
rity to  contract  for  B.,  and  knew  that  he  had  none ;  and  that  B.  refnaed  to  adopt  the  contract 

Held,  that  defendant  was  not  liable  aa  principal,  in  an  action  on  the  contract  itaelf :  and  a 
nonsuit  waa  entered. 

Assumpsit.  Declaration  in  the  ordinary  form  on  a  memorandum  of 
charter-party,  not  under  seal,  averred  to  be  made  by  and  between  plain- 
tiff and  defendant,  by  which  it  was  agreed  that  a  ship  called,  &c.,  should 
Bail  to  Constantinople.  Breach,  that  the  ship  did  not  sail.  Plea  (amongst 
others),  Non  assumpsit. 

On  the  trial,  before  Erle,  J.,  at  the  Durham  Summer  assizes,  1848, 
a  memorandum  of  charter-party  not  under  seal  was  produced.  It  com- 
menced, «« It  is  this  day  mutually  agreed  between  Mr.  P.  A.  Barnes,  of 
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Jarrow,  owner  of  the  good  ship,"  &c.  <«  and  Mr.  Jenkins,  merchant^ 
that,"  &c.  .The  instrument  was  one  of  the  ordinary  printed  fonoB; 
and  the  blanks  had  been  filled  up  by  the  defendant.  It  was  signed  by 
the  plaintiff,  and  was  also  signed  by  the  defendant,  in  the  following 
♦7irT  form.  «  R.  A.  Hutchinson  pro  P.  A.  Barnes."  This  signatmre 
-*  *wa8  attested  in  the  following  form.  "  Witness  to  the  signatnrc 
of  P.  A.  Barnes  pr  Ralph  Hutchinson,  T.  Wilson."  It  appeared  in 
evidence  that  Barnes  had  given  the  defendant  no  authority  to  make  this 
contract,  but  that  the  defendant,  believing  that  he  wanted  such  a  char- 
ter-party, made  it  for  him,  and  that  Barnes,  on  its  being  communicated 
to  him,  refused  to  adopt  it,  having  himself,  without  defendant's  know- 
ledge, already  chartered  his  vessel.  The  plaintiflf's  counsel  contended 
that  under  these  circumstances  the  defendant  was  liable,  and  might  be 
sued  on  the  contract  as  principal.  Verdict  for  the  plaintiflf,  leave  being 
reserved  to  move  for  a  nonsuit.  Martin^  in  Michaelmas  term,  1848, 
obtained  a  rule  nisi  accordingly. 

Watson,  Overend,  and  Hugh  Sill  now  showed  cause.(a) — The  plaintiff 
and  defendant  both  intended  to  make  a  contract.  The  defendant  pro- 
fessed to  ]f>ind  Barnes ;  he  had  no  authority  to  do  so,  and  knew  he  bad 
none :  unless,  under  these  circumstances,  the  charter-party  operates  as 
the  contract  of  the  defendant,  it  is  totally  void.  The  law,  in  such  a  case, 
gives  eifect  to  the  intention  of  the  parties  to  make  a  contract  by  render- 
ing the  person  who  contracts  personally  liable,  though  he  professed  to 
contract  for  a  principal,  if  it  turns  out  that  for  want  of  authority  the 
principal  is  not  bound.  It^  appears  by  a  note  to  Thomas  v,  Hewes,  2 
Cro.  &  M.  530,t  note  (a),  that  the  law  was  so  laid  down  by  Bayley, 
ntfTAa-i  B-5  Ji^  a^  unreported  *case  of  Kennedy  v.  Gouveia,(6)  and  by 
-'  Parke,  B.,  in  an  unreported  case  in  Trinity  term  1834.  In 
Smith's  Leading  Cases,((?)  note  to  Thomson  v.  Davenport,  9  B.  &  C.  78 
(E.  C.  L.  R.  vol.  17),  Mr.  Smith,  after  stating  the  authorities,  concludes: 
"That  if"  a  party  "stdte  himself  to  be  an  agent,  but  have  really  no 
principal,  he  is,  in  law,  himself  the  principal.**  The  last  editors  add 
qualifications,  but  which  are  not  applicable  to  this  case.  The  same 
doctrine  is  laid  down  in  Paley  on  Principal  and  Agent,  p.  385  (3d  ed.), 
and  in  Story's  Law  of  Agency,  p.  319,  sect.  264  (3d  ed.  Boston  and 
London,  1846).  The  last  learned  author  (p.  322,  note  2)  raises  a  ques- 
tion what  the  form  of  action  in  such  a  case  should  be  ;  it  appears  from 
the  cases  collected  by  him  that  in  America  the  Courts  hold,  in  con- 
formity with  the  doctrine  laid  down  in  2  Smith's  Leading  Gases,  222, 
note,  before  cited,  that  if  the  party  making  the  contract  really  have  no 
principal,  he  is  himself  in  contemplation  of  law  the  principal ;  but  Mr. 

(a)  Before  Lprd  Denx an,  C.  J.,  Patteson,  Coleridge,  and  Erls,  Js.  The  argameot  wai  boI 
ftnished  on  this  day,  but  waa  resumed  and  ended  on  June  9th  before  the  same  Judges. 

(6)  The  case  in  Banc  is  reported  in  3  Dowl.  A  R.  503  (E.  C.  L.  R.  toI  16).  Sm  Spittk^ 
Lavender,  2  Brod.  t  B.  452  (E.  G.  L.  R.  vol.  6). 

(c)  2  Smith's  Leading  Cases)  222,  223,  note  (3d  edition,  by  Keating  A  WiUes). 


[*747 


18  ADOLPHUS  t  ELMS.    N.  S.  T46 

Jostice  Story,  in  the  note  2,  to  p.  322,  already  referred  to,  adds :  <«  In 
England,  it  is  held,  that  the  suit  must  be  by  a  special  action  on  the 
case;"  for  which  he  cites  Polhill  v.  Walter,  8  B.  &  Ad.  114  (E.  C.  L.  R. 
vol.  23).  That  case,  however,  does  not  justify  the  position.  The  action 
there  was  on  a  bill  of  exchange  against  the  supposed  acceptor,  who  was 
not  the  drawee  of  the  bill :  it  was  on  that  fact  that  the  decision  of  the 
Court  turned.  Lord  Tenterden  said:  <«It  is  enough  to  say  that  no  one 
can  be  liable  as  accepUn'  but  the  person  to  whom  the  bill  is  addressed, 
^unless  he  be  an  acceptor  for  honour,  which  the  defendant  cer- 
tainly was  not."  The  decision,  therefore,  turned  on  the  peculiar 
law  merchant  relating  to  bills  of  exchange.  In  Jones  v.  Downman,  4  Q. 
B.  235,  note  (a)  (E.  C.  L.  R.  vol.  45),  the  point  was  much  discussed. 
The  Court  of  Queen's  Bench  there  thought  that  the  language  of  the 
contract  might  be  construed  as  the  personal  contract  of  the  agent ;  but 
they  intimated  a  strong  opinion  that,  if  it  might  not,  the  agent  was,  in 
consequence  of  his  knowledge  of  the  absence  of  authority,  personally 
liable.  The  decision  was  reversed,  against  the  executors  of  the  plaintiff 
below,  in  error,  Downman  v.  Williams,  7  Q.  B.  103  (E.  C.  L.  R.  vol. 
53),  because  the  Court  in  error  thought  that  the  special  verdict  did  not 
find  the  absence  of  authority ;  and  also  that,  from  the  language  of  the 
contract,  it  could  not  be  construed  as  the  personal  contract  of  the  agent. 
The  first  point,  being  merely  one  of  fact,  does  not.  weaken  the  authority 
of  Jones  V.  Downman ;  and,  if  the  decision  of  the  Court  of  Error  on 
the  second  point  is  added  to  the  judgment  below,  it  makes  Jones  v. 
Downman  a  complete  authority  for  the  plaintiff.  [Patteson,  J. — In 
Jones  V*  Downman  this  Court  thought  that  the  defendant  was  the  real 
principal,  and  that  the  contract  was  intended  to  bind  him.  But  here, 
if  that  conclusion  follows  at  all,  it  follows  as  a  conclusion  of  law ;  for 
neither  party  in  fact  intended  that  the  defendant  should  be  bound.]  No 
doubt  the  plaintiff  supposed  that  Barnes  was  bound,  and  that  the  de- 
fendant was  not ;  but  the  defendant  knew  that  he  had  not  authority,  and 
that  Barnes  was  not  bound.  Smout  v.  Illberry,  10  M.  &  W.  l,t  was  a 
very  peculiar  case.  In  giving  the  *judgment  of  the  Court,  ri^rjAQ. 
Alderson,  B.,  8ays:(a)  <«But  there  is  a  third  class,  in  which  ^ 
the  Courts  have  held,  that  where  a  party  making  the  contract  as 
agent  bon&  fide  believes  that  such  authority  is  vested  in  him,  but  has  in 
fact  no  such  authority,  he  is  still  personally  liable."  The  Court  of  Ex- 
chequer hold  that  such  a  person  is  liable ;  and  as  is  suggested  in  the 
note  (6)  to  Thomson  v.  Davenport,  2  Smith's  Leading  Cases,  233  b,  3d 
ed.,  by  the  last  editors  of  Smith's  Leading  Cases,  he  must,  if  liable  at 
all,  be  liable  on  the  contract ;  for  an  action  of  deceit  will  not  lie  against 
one  who  bonfi  fide  believes  his  representation  to  be  true.  In  such  a 
case  there  is  no  wilful  deceit.  [Erle,  J. — That  does  not  quite  follow. 
He  may  assert  he  had  authority,  and  bon&  fide  believe  it ;  and  yet  it 

(a)  10  IL  A  W.  9.t  (o)  9  B.  A  0.  :l^  (E.  0.  L.  R.  toL  17). 
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may  be  deceit  if  he  makes  the  positive  assertion  without  disclosing  the 
grounds  on  which  he  (erroneously  as  it  turns  out)  believes  it.  Bat  is 
there  any  instance  except  the  present,  if  it  be  one^  in  which  the  law 
makes  a  contract  for  a  man  which  neither  he  nor  the  other  party  intended 
to  make  ?  A  promise  is  generally  a  matter  of  fact.  Here  the  defendant 
never  did  promise  that  he  would  send  the  ship.  It  may  be  that  he  un- 
dertook that  Barnes  promised  to  send  the  ship.]  In  Thomas  v.  Ed- 
wards, 2  M.  &  W.  215,  218,t  Pabes,  B.,  in  delivering  the  judgment  of 
the  Court,  cites  with  approbation  a  dictum  (a)  of  Lord  Holt,  that,  <Mf 
A.  employs  B.  to  work  for  C.  without  warrant  from  C,  A.  is  liable  to 
pay  for  it." 

Martin  and  Seymoury  oontrlt. — ^AU  the  authorities  on  this  subject  are 
♦7J.Q1  ^^^^®^^®^  ^°  ^^^  notes  to  Thomson  v.  *Davenport,  9  B.  &  C.  78 
'J  (E.  C.  L.  R.  vol.  17),  2  Smith's  Leading  Cases,  8d  edition,  222, 
et  seq. :  it  is  there  (223  a)  observed  that  in  no  case  has  it  ever  been 
necessary  to  decide  this  point.  The  question  is,  how  the  plaintiff  can 
contend  that  there  is  a  contract  by  which  the  defeudant  contracts  to  send 
this  ship,  when  the  contract  is  in  writing,  and  in  terms  shows  that  Barnes 
so  contracts,  not  the  defendant.  [Patteson,  J. — Though  a  written  con- 
tract purports  to  be  between  A.  and  B.,  you  may  fix  C.  if  he  be  the  real 
party.]  That  may  be  done  if  it  can  be  shown  that  C.  was  the  real 
principal,  and  was  meant  to  be  a  contracting  party.  It  is  so  laid  down 
in  Higgins  v.  Senior,  8  M.  &  W.  834.'f  But  here  the  plaintiff  seeks  to 
set  up  a  contract  against  the  intention  of  the  parties.  Probably  the 
defendant  might  have  been  fixed  with  the  contract,  if  it  could  have  been 
shown  that  he  was  the  real  principal,  using  Barnes's  name  as  a  blind ; 
but  of  that  there  was  not  the  slightest  proof.  It  appeared  clearly  that 
he  thought  Barnes  wanted  such  a  charter,  and  that  he  intended  to  take 
it  for  Barnes.  The  real  question  is,  whether  the  plaintiff  can  by  any 
rule  of  law  convert  the  defendant  into  a  principal  against  his  will. 
The  dictum  of  Lord  Holt  (a)  has  often  been  cited  with  approbation  by 
Parke,  B.  ;  and  it  is  quite  intelligible  if  confined  to  contracts  implied  bj 
law.  If  a  man,  by  representing  that  he  is  an  agent  when  he  is  not, 
obtains  goods  or  money  or  services  from  another,  the  latter  may,  as  it 
were,  waive  the  tort,  and  sue  on  the  promise  implied  by  law  from  the 
receipt  of  the  goods  or  money,  or  services.  That  is  quite  different  from 
substituting,  for  a  special  contract  by  which  Barnes  was  to  do  certain 
i^fjf-r.-y  things,  a  contract  by  which  the  defendant  was  to  do  them  *con- 
■'  trary  to  the  intentions  of  both  parties.  In  Story  on  Agency, 
sect.  264,  it  is  said  :(i)  <<  That,  wherever  a  party  undertakes  to  do  any 
act,  as  the  agent  of  another,  if  he  does  not  possess  any  authority  from  the 
principal  therefor,  or  if  he  exceeds  the  authority  delegated  to  him,  he 
will  be  personally  responsible  therefor  to  the  person,  with  whom  he  is 

(a)  Ajionymons  pUcitam,  Holt,  809. 

(6)  P.  310,  3d  ed.  London  uid  Boston,  1849. 
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dealing  for  or  on  account  of  his  principal."  And  no  doubt  that  is  cor- 
rect. The  agent  in  such  cases  as  he  puts  is  personally  liable ;  but  how  ? 
There  are  many  cases  of  contract  by  a  professed  agent  in  which  the  lan- 
guage used  makes  him  liable  as  a  principal.  Jones  v.  Downman,  4  Q. 
B.  235,  note  (a)  (E.  C.  L.  R.  vol.  45),  was,  in  the  opinion  of  the  Court 
below,  a  case  of  that  nature.  So  was  Kennedy  v.  Gouveia,  2  Cro.  &  M. 
530,t  note  (a),  3  Dowl.  &  Ry.  508 ;  and  so  were  many  of  the  cases  gene- 
rally cited  on  this  subject.  Whenever  the  contract  is  of  that  kind,  the 
agent  is  liable  as  a  party  to  the  contract,  whether  he  had  authority  or 
not ;  Higgins  v.  Senior,  8.  M.  &  W.  834.t  But,  when  he  is  not  a  party 
to  the  contract,  he  may  still  be  liable  if  he  had  no  authority.  If  the 
circomstances  amounted  to  a  warranty  or  undertaking  that  he  had  the 
authority  he  stated  himself  to  have,  he  is  liable  for  the  breach  of  that 
warranty ;  but  in  such  a  case  his  undertaking  is  a  different  contract  from 
that  which  he  professed  to  make  for  his  supposed  principal,  and  the 
damages  from  the  breach  of  the  two  contracts  are  not  necessarily  the 
same.  Or  it  may  be  that,  although  there  is  no  warranty,  still  the  agent 
is  liable  if  by  deceit  he  induced  the  other  side  to  rely  on  his  having  an 
authority  which  he  had  not.  In  such  a  case,  however,  his  deceit,  though 
it  makes  him  personally  liable,  does  not  make  him  liable  ""as  a  r^^frtr-t 
party  to  the  contract.  In  either  of  those  cases,  if  the  principal  ^ 
ratifies,  it  is  the  principal's  contract,  and  no  damage  has  accrued  from^ 
the  breach  of  warranty  or  the  deceit.  If  the  principal  refuses  to  ratify, 
the  contract  is  void  as  a  contract,  and  the  agent  is  responsible  for  the 
damage  that  has  arisen ;  but  he  who  was  not  a  party  to  the  contract 
from  the  beginning  cannot,  by  subsequent  matter,  be  made  a  party  to  it. 
It  is  argued  that,  unless  an  action  lies  against  the  agent  on  the  contract 
as  principal,  there  is  no  way  of  making  him  personally  liable  in  those 
cases  in  which  he  has  neither  given  a  warranty  nor  been  guilty  pf  deceit. 
The  answer  is,  that  in  such  cases  the  agent  ought  not  in  justice  to  be 
personally  liable:  and  Smbut  v.  lUberry,  10  M.  &  W.  l,t  shows  he  is 
not  made  liable  by  any  rule  of  law.  Oun  adv.  vult 

Lord  Dbnman,  G.  J.,  in  the  ensuing  vacation  (July  11th),  (a)  delivered 
the  judgment  of  the  Court. 

The  question  is,  whether  the  defendant  can  be  sued  on  a  charter-party, 
not  under  seal,  which  he  signed  professedly  as  agent,  not  having  in  fact 
any  authority  to  bind  the  person  named  as  principal. 

The  cases  upon  this  subject  are  collected  in  2  Smith's  Leading  Gases, 
p.  222,  of  the  edition  by  Keating  and  Willes.  It  is  not  pretended  that 
the  defendant  had  any  interest  as  principal :  he  signed  as  agent,  intend- 

(a)  Several  jodgmenU  were  pronounced  on  Joly  llth :  bnt»  that  day  being  later  than  the  end 
of  the  sittings  at  Nisi  Prios^  the  Court  said  that,  except  where  the  parties  agreed  to  let  the  judg- 
ment stand  as  of  the  daj,  the  judgment  must  be  entered  next  term.  Aooordingly,  where  no 
laci)  consents  were  given,  rules  for  Judgment  were  obtained  in  Miohaelmai  term  1845,  and  the 
entries  made  as  of  that  term.    See  sUk  1  A  2  Viet  o.  32. 

2P 
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^»r{yy  ing  *to  bind  a  principal,  and  in  no  other  character.  That  he  may 
^  be  liable  to  the  plaintiflF  in  another  form  of  action  for  any  damage 
sustained  by  his  representing  himself  to  be  agent  when  he  was  not,  is 
very  possible :  bat  the  question  is  here  whether  he  can  be  sued  on  the 
charter-party  itself,  as  a  party  to  it.  No  reported  case  has  decided 
that  a  party  so  circumstanced  can  be  sued  on  the  instrument  itself. 
Mr.  Justice  Story,  in  his  book  on  the  Law  of  Agency,(a)  in  a  note, 
states  that  the  decisions  in  the  American  courts  are  conflicting  on  this 
point,  and  that  in  England  it  is  held  that  the  suit  must  be  by  a  special 
action  on  the  case ;  citing  Polhill  v.  Walter,  8  B.  &  Ad.  114  (E.  C.  L. 
B.  vol.  23).  That  case  does  not  perhaps  establish  the  broad  proposition, 
for  the  contract  was  a  bill  of  exchange,  an  instrument  differing  in  many 
respects  from  ordinary  contracts ;  but  even  in  the  case  of  a  bill  of  ex- 
change the  Court  of  Exchequer,  in  Wiison  v.  Barthrop,  2  M.  &  W.  863,t 
did  not  at  once  repudiate  the  possibili^  that  an  agent  might  be  so 
liable :  the  case,  however,  went  off  on  the  ground  that  he  might  hare 
had  authority  to  bind  the  principal,  and  did  not  appear  to  have  acted 
malfi  fide. 

In  the  absence  of  any  direct  authority,  we  think  that  a  party  who 
executes  an  instrument  in  the  name  of  another,  whose  name  he  puts  to 
the  instrument  and  adds  his  own  name  only  as  agents  for  that  other,  can- 
not be  treated  as  a  party  to  that  instrument  and  be  sued  tipon  it^  unless 
it  be  shown  that  he  was  the  real  principal :  and  that  this  rule  must  be 
made  absolute  accordingly.  Rule  absolute  for  a  nonsuit. (i) 

(a)  p.  822,  note  2,  3d  ed.  Boston  and  London,  1846. 
(6)  Reported  by  C.  Blfuskburn,  Esq. 

Besides  the  cues  referred  to  by  Judge  Story  255.  An  agent  when  sued  npon  a  contract  node 

in  the  note  to  his  Treatise  on  Agency,  cited  by^  by  himself  can  only  exonerate  himself  froa 

Lord  Denman,  see  Miller  v.  Stock,  2  Bailey,  163,  personal  liability  by  showing  his  authority  to 

where  it  was  decided,  that,  in  an  action  brought  bind  those  for  whom  he  has  undertaken;  and  it 

to  render  an  agent  personally  liable  for  goods  is  not  for  the  plaintiff  to  show  the  want  of  satho- 

purchased  by  him  in  the  name  of  his  principal,  rity  of  the  assumed  agent  Gillespie  v.Wessoo,? 

the  onv9  lies  on  the  defendant  to  prove   his  Porter,  454.  Where  an  agent  makes  a  contnek  in 

agency :  and  it  does  not  dispense  with  this  proof  writing,  on  which  he  is,  primd  facit^  liable,  \a 

that  the  yendor  has  charged  the  goods  to  the  may  be  sued  thereon,  and  it  is  not  necesnry  lo 

principal,  as  that  is  only  an  admission  that  the  bring  a  special  action  on  the  ease  agaiott  him  fof 

defendant  represented  himself  as  agent  having  exceeded  his  authority.  Lasanu  c.  Shfs- 

Where  an  agent  contracts  for  an  irresponsible  rer,  2  Ala.  718.   Where  an  agent  endorses  s  bOl 

principal,  the  party  contracting  with  him  has  of  exchange  as  agents  when  he  has  no  authority 

the  same  remedy  against  the  agent  as  he  would  to  do  so,  though  he  acts  with  good  faith,  be  if 

have  had  against  the  principal  if  he  had  been  personaUy  liable.    Bank  of  Hambnig  v.  Wnji 

really  bound.    Edingi  e.  Brown,  1  Richardson,  4  Strobh.  87. 
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In  eoDj^ng  1  stat  2  W.  A  M.  o.  5,  8.  2,  which  anthorises  the  sole  of  goods  distrained  within 
fire  dajfl  next  after  the  taking,  the  days  must  be  calculated,  as  the  rule  now  is  in  other  casesy 
ineliuively  of  the  last,  and  exclusively  of  the  day  of  taking. 

Case.  The  second  count,  which  alone  is  material,  was  on  1  stat.  2 
W.  k  M.  c.  5, 8.  2,  for  selling  goods  distrained  for  rent  within  five  days* 
Plea  to  this  count,  Not  guilty,  by  8tatute.(a) 

Od  the  trial,  before  Cresswell,  J.,  at  the  Lancaster  Summer  assizes 
1848,  it  appeared  that  the  goods  were  seized,  and  notice  of  the  distress 
given  at  8  A.  M.  on  Saturday,  and  they  were  sold  about  8  p.  M.  on  the 
ensuing  Thursday.  The  learned  Judge,  on  the  authority  of  Wallace  v. 
King,  1  H.  Bl.  13,  directed  the  verdict' on  this  count  to  be  given  for  the 
defendant. 

Knowles,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial  on 
gronnds  arising  upon  the  other  counts,  and  al^o,  on  the  ground  that  the 
"five  days  next  after  such  distress  taken,  and  notice  thereof,"  given  by 
1  Btat.  2  W.  &  M.  c.  6,  were  to  be  reckoned  exclusively  of  the  day  of 
seizure,  so  that  the  sale  in  this  case  was  not  lawful  till  the  Friday. 

Martin  and  Thompson  now  showed  cause. — (The  argument  on  the 
first-mentioned  objections  is  omitted,  no  decision  having  been  given  upon 
them.)  The  point  arising  on  the  statute  was  expressly  decided  as  early 
as  the  year  1788,  in  Wallace  v.  King :  and  Harper  v.  Taswell,  6  Car.  k 
P.  166  (E.  G.  L.  R.  vol.  25),  is  a  modern  decision  to  the  same  eifect. 

*Knowles  and  Pashley^  contri. — Harper  v.  Taswell  is  no  au-  r^fjr-A 
thority  for  the  defendants,  but  rather  the  contrary.  Tindal,  C.  '- 
.  J.,  there  ruled  that  a  sale  on  the  sixth  day,  reckoning  that  of  the  seizure 
as  the  first,  but  before  the  hour  of  the  seizure,  was  wrong ;  and  the 
plaintiff  had  a  verdict.  It  is  now  cited  as  showing  that  a  sale  on  the 
same  day,  but  at  a  later  honr,  would  have  been  good,  which  is  not  the 
decision.  Wallace  v.  King,  1  H.  Bl.  13,  does  not  seem  to  h^ve  been 
much  argued  on  this  point.  It  is,  however,  overruled  by  a  long  series 
of  subsequent  cases,  beginning  with  Lester  v.  Garland,  16  Ves.  248, 
which  have  established  one  uniform  rule,  that,  in  computing  the  number 
of  days  given  after  an  event,  the  day  on  which  that  event  happened  is 
not  to  be  reckoned  as  one ;  so  that,  the  notice,  here,  having  been  given 
on  l^turday,  the  five  days  did  not  expire,  and  the  sale  was  not  lawful, 
before  the  end  of  the  fifth  day,  that  is  midnight  on  Thursday.  Before 
Lester  v.  Garland,  this  rule  had  not  been  uniformly  acted  upon ;  since 
that  case  it  has,  and  the  earlier  cases  inconsistent  with  it  are  no  longer 
law.  In  Pellew  v.  Inhabitants  of  Wonford,  9  B.  &  C.  134  (E.  C.  L.  R, 
vol.  17),  the  Court  of  King's  Bench  put  the  question  since  asked  in  such 

(a)  11  a.  3,  0. 19,  t.  31. 
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cases:  When  would  the  time  have  expired  had  one  day  only  been 
allowed  ?  The  decision  of  the  same  court  in  Hardy  v.  Ryle,  9  B.  &  C. 
603  (£.  G.  L.  R.  vol.  17),(a)  put  an  end  to  the  doubt  whether  there  might 
not  be  a  distinction,  in  computing  time,  between  cases  in  which  the  person 
who  was  to  have  the  benefit  of  the  time  was  privy  to  the  act  from  which 
the  time  was  to  run,  and  those  in  which  he  was  not.  Since  that  case  all 
^-- _  the  ^decisions  are  uniform.  Among  these  are,  in  the  Exchequer, 
J  Webb  V.  Fairmaner,  3  M.  &  W.  473,t  and  Young  v.  Higgon,  6 
M.  &  W.  49.t  In  the  latter  case.  Castle  v.  Burditt,  3  T.  R.  623,  was 
cited ;  and  Parke,  B.,  in  delivering  his  judgment,  said  (6  M.  &  W.  52t): 
« If  the  case  of  Castle  v,  Burditt,  is  still  to  be  considered  law,  then  un- 
doubtedly our  judgment  must  be  in  favour  of  the  plaintiff:  but  I  think 
that,  after  the  decisions  which  have  since  taken  place,  it  cannot  be  so 
considered.  According  to  the  earlier  authorities  on  this  subject,  when- 
ever a  period  of  time  was  to  be  computed  from  an  act  done,  and  not  from 
a  particular  day,  the  day  on  which  the  act  was  done  was  reckoned  in- 
clusive :  and  on  that  principle  the  case  of  Castle  v.  Burditt  was  decided." 
He  then  discusses  that  case,  and  the  authorities  before  and  since  Lester 
V.  Garland,  15  Vosey,  248,  and  concludes :  «  So  that  the  point  may  now 
be  considered  as  settled  by  a  course  of  recent  decisions,  all  proceeding 
upon  the  same  principle,  that  the  day  from  which  the  computation  is 
made  ought,  in  cases  like  the  present,  to  be  excluded ;  and  such  appears 
to  me  to  be  the  reason  and  good  sense  of  the  matter.  On  the  other 
hand.  Castle  v.  Burditt  rests  altogether  on  the  authority  of  Rex  v.  Ad- 
derly,  2  Doug.  463,  which  I  cannot  help  considering  as  overruled. 
Apply  the  criterion  which  has  been  before  suggested — reduce  the  time 
to  one  day,  and  then  see  what  hardship  and  inconvenience  must  ensue 
if  the  principle  I  have  stated  is  not  to  be  adopted."  The  same  reasons 
that  induced  the  Court  of  Exchequer  to  consider  Castle  v.  Burditt  and 
♦T'ifil  ^^^  *^'  Adderly  as  no  longer  law,  apply  to  Wallace  v.  King,  1 
""  H.  Bl.  13.  The  decisions  in  the  Court  of  Queen's  Bench  are  as 
uniform  as  those  in  the  Exchequer ;  Regina  v.  The  Justices  of  Shropshire, 
8  A.  4  E.  173  (E.  C.  L.  R.  vol.  35),  Mitchell  v.  Foster,  12  A.  k  E.  472 
(E.  C.  L.  R.  vol.  40),  Wilson  v.  Nightingale,  8  Q.  B.  1034  (E.  C.  L.  R. 
vol.  55),(6)  in  which  last  case  a  rule  nisi  was  granted  on  the  very  point 
now  before  the  Court,  though  the  rule  was  made  absolute  on  another. 
In  equity,  in  Gorst  v.  Lowndes,  11  Sim.  434,  the  Vice  Chancellor  of 
England  treated  the  question  as  quite  settled.  (Paskley  was  here  stopped 
by  the  Court.)  • 

Lord  Denman,  C.  J.— Very  reluctantly  we  are  obliged  to  yield  to  the 
later  authorities  which  have  introduced  a  revolution  in  the  law  on  this 
point. 

( o)  See  Young  v,  Higgon,  S  M.  A  W.  49,  68.t 

(6)  See  Wilkinson  «.  Gaston,  9  Q.  B.  137  (B.  C.  L.  R.  toL  58),  and  rathoritiM  thtfa  ettti 
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Pattbson,  J. — It  is  unnecessary  to  express  any  opinion  on  the  other 
points ;  for  on  the  last  the  modern  authorities  seem  uniform. 
Coleridge  and  Erle,  J.,  concurred.  ,  Rule  absolute.(a) 

(a)  Reported  by  C.  BUtokbarn,  Esq. 

The  Uw  in  the  United  States  is  settled  by  a  «.  Maine  Bank,  11  Mass.  204;  Carson  v.  Lore, 

host  of  uithorities  in  conformity  to  the  principle  8  Terger,  21 5 ;  Cornell  v.  Moalton,  Si  Denio,  12 ; 

Mtablished  in  this  case.    When,  in  a  statute,  Weeks  r.  Hull,  19  Conn.  3^6 ;  Vairin  v.  Edmon- 

time  is  eompated  from  an  act  done,  the  first  day  son,  5  Gilman,  270.    The  Uiree  months  after 

is  ezelnded ;  for  a  day  is  to  be  considered  as  the  expiration  of  the  year  giren  to  the  debtor 

u  mdinsible  point  of  time,  and  there  can  be  to  redeem  lands  sold  under  an  execution  in  New 

DO  distinction  between  a  computation  from  an  York,  commence  running  on  the  day  succeeding 

set  done  and  a  computation  from  the  jlay  in  the  expiration  of  the  year,  and  that  is  counted 

which  the  act  was  done.    Homan  v.  Liswell,  6  inclusiTely.    The  People  o.  Sheriff  of  Broome, 

Coven,  659;  Ex  parte  Dean,  2  Cowen,  605;  19  Wend.  87.    See  also   Ooswiler's  Estate,  3- 

Bigelow  V.  Wilson,  1  Pick.  486;  Portland  Bank  'Penn^lvania  Rep.  201. 


The  QUEEN  v.  The  BAPTIST  MISSIONARY  SOCIETT.    June  9. 
Reported,  10  Q.  B.  884  (E.  C.  L.  R.  vol.  69). 
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\  fi.  fa.  "returnable  immediately  after  the  execution  thereof,"  under  stat.  8  A  4  W.  4,  c.  67,  s.  2^ 
is  in  force  until  it  has  been  completely  executed ;  and  where  a  portion  only  of  the  amount  for 
which  the  writ  issued  was  realised  by  levy,  a  second  levy  under  the  same  writ  for  the  balance,, 
eleven  years  afterwards,  was  held  good. 

Brahwell,  in  last  Easter  term,  obtained  a  rule  calling  upon  the 
plaintifT  and  the  sheriff  of  Middlesex  to  show  cause  why  the  levy  and 
execution  of  the  writ  of  fi.  fa.  in  this  cause  on  the  12th^ March,  1849, 
should  not  be  set  aside,  and  why  the  sum  of  822.  is.  levied  by  the  said 
sheriff  thereunder,  and  now  in  his  hands,  should  not  be  returned  to  the 
defendant  The  writ  in  question,  «<  returnable  immediately  after  the 
execution  thereof,"  to  levy  90{.  158.,  had  issued  in  1838..  In  that  year 
a  levy  was  made  which  produced  about  52.  after  payment  of  expenses ; 
and,  on  12th  March,  1849,  the  further  sum  of  822.  48.  was  made  by  a 
second  levy  under  the  same  writ. 

Lush  for  the  plaintiff,  and  Burehelltor  the  sheriff,  now  showed  cause. — 
The  question  whether  a  second  levy  can  be  made  under  a  fi.  fa.,  «« re- 
turnable immediately  after  the  execution  thereof,"  under  stat.  8  &  4 
W.  4,  c.  67,  B,  2,  arises  now  for  the  first  time.  A  secotid  writ  for  the  pur- 
pose of  obtaining  complete  execution  of  the  judgment  would  have  been 
irregular,  as  the  present  writ  has  not  been  returned;   Chapman  v. 

vob.  Im.— 67  2p2 
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Bowlby,  8  M.  &  W.  249  if  and  the  eheriff  was  bound  to  make  the  second 
levy  under  the  same  writ.  Before  stat.  3  &  4  W.  4,  c.  67,  if  complete 
execution  had  not  been  had  before  the  return  day  of  the  fi.  fa.,  a  secosd 
♦T'^ftl  writ  would  *have  been  necessary  to  warrant  further  execnUon. 
^  Since  the  statute,  however,  it  has  been  held  that  a  ca.  sa.  is  not 
returnable  until  the  defendant  be  arrested ;  Lewis  v.  Holmes,  10  Q.  B. 
896  (E.  C.  L.  R.  vol.  59).  In  like  manner  a  fi.  fa.  is  now  not  return- 
able until  <' after  execution,"  that  is  complete  execution.  It  is  no 
objection  that  complete  execution  is  not  had  until  after  the  expiration  of 
a  year  from  the  judgment,  provided  that  the  writ  has  been  duly  sued  out 
within  the  year  and  day.  This  has  been  distinctly  held  with  respect 
to  a  ca.  sa. ;  Simpson  v.  Heath,  5  M.  &  W.  631,t(a)  Greenshields  p. 
Harris,  9  M.  &  W.  774.t  One  of  the  objects  of  the  statute  was  to 
render  a  succession  of  writs  unnecessary.  As  before  the  statute  there 
might  have  been  successive  levies  before  the  return  day,  so  now,  the 
writ  not  being  returnable  until  after  execution,  there  may  be  successive 
levies  until  execution,  that  is  until  complete  execution.  In  this  respect 
a  fi.  fa.  is,  like  a  writ  of  sequestration,  a  continuing  writ.  It  majbe 
said  that,  if  a  fi.  fa.  is  thus  to  be  in  force  for  an  indefinite  time,  the  de- 
fendant will  not  know  which  sheriff  is  to  be  responsible  to  him.  Bat 
there  is  no  diflSculty  in  this ;  for,  by  stat.  8  &  4  W.  4,  c.  99,  s.  7,  erery 
outgoing  sheriflF  is  to  deliver  to  his  successor  a  list  of  "  all  writs  and 
other  process  in  his  hands  not  wholly  executed  by  him,  with  all  such 
particulars  as  shall  be  necessary  to  explain  to  the  said  incoming  sheriff 
the  several  matters  intended  to  be  transferred  to  him,"  and  is  also  to 
^--Q-j  deliver  over  the  *writs  themselves :  and,  besides,  the  defendant 
^  -'  may  at  any  time  rule  the  sheriff  to  return  what  he  has  done  npon 
the  writ.  The  phrase  '<  not  wholly  executed"  seems  to  contemplate 
just  such  a  case  as  the  present. 

Bramwelly  contrd,. — The  phrase  "not  wholly  executed"  probablj 
applies  to  a  ca.  sa.  where  one  only  of  several  defendants  is  taken  under 
it.  Though  old  writs  are  handed  over  to  the  incoming  sheriff,  yet  the 
defendant  would  have  no  means  of  checking  the  accounts ;  and,  if  a  vrit 
is  to  be  in  force  for  eleven  years,  the  Statute  of  Limitations  may  bar  all 
remedy  against  the  particular  sheriff  who  has  been  guilty  of  misconddct. 
This  defendant  may  have  supposed,  after  a  lapse  of  eleven  years,  that 
the  writ  was  satisfied  by  the  first  levy.  The  duty  of  the  sheriff  is  to 
take  enough  in  the  first  instance.  If  there  is  not  enough  he  roust  take 
all  he  can ;  and  when  he  has  done  this  he  has  executed  the  writ,  and 
mast  make  known  to  the  Court  what  he  has  done.  If  the  defendant  has 
two  parcels  of  goods  in  different  parts  of  the  bailiwick,  the  sheriff  m^y 
undoubtedly  seize  one  parcel  to-day  and  the  other  parcel  to-morrow: 
but  he  must  use  due  diligence  to  levy  on  all  accessible  goods.    After  the 

(a)  According  to  this  report,  1838  was  the  year  of  the  arrest;  but  this  u  noticed  hj  PAtfi* 
b.,  as  a  mistake  for  1839,  in  Greenshields  o.  Harris,  9  M.  A  W.  ilt.f 


13  ADOLPHUS  &  ELUS.    N.  S.  769 

exercise  of  such  diligence,  in  case  it  should  be  either  wholly  or  in  part 
ineffectaal,  the  time  has  arrived  when  the  writ  is  executed;  for  the 
fiheriff  may  then  return  either  nulla  bona,  or  fieri  feci  as  to  part  and 
nuUa  bona  as  to  the  residue.  According  to  the  practice  contended  for 
by  the  plaintiff,  the  entire  execution  may  be  delayed  eleven  years,  all  the 
defendant's  goods  being  bound  in  the  interim. 

♦Lord  Denman,  C.  J. — ^It  seems  to  me  that  this  writ  was  not  r^^fto 
completely  executed  by  the  first  levy ;  and  I  do  not  see  where  ^ 
the  line  is  to  be  drawn,  short  of  complete  execution,  to  limit  the  force 
and  duration  of  the  writ.  If  the  defendant  wished  to  know  what  had 
been  done  under  this  writ,  he  might  have  ruled  the  sheriff  at  any  time 
to  return  it.  The  defendant's  construction,  namely,  that  the  writ  is 
executed  as  soon  as  the  sheriff  may  return  nulla  bona,  either  in  whole 
or  in  part,  requires  authority  to  support  it ;  and  such  authority  as  there 
is  seems  to  be  quite  against  him. 

Patteson,  J. — I  cannot  see  at  what  point  the  sheriff  can  stop  before 
complete  execution.  Formerly,  if  other  goods  came  into  his  bailiwick 
after  a  partial  levy  and  before  the  return  of  the  writ,  the  sheriff  was 
bound  to  seize  them ;  and  he  is  equally  bound  to  do  so  now,  until  the 
writ  has  be^n  completely  executed. 

Erlb,  J.(a) — I  am  of  the  same  opinion ;  and  I  think  the  statute  must 
be  so  construed  in  order  to  give  'any  intelligible  limit  to  the  writ :  the 
test  suggested  with  reference  to  the  sheriff's  ability  to  return  nulla  bona 
would,  I  think,  very  often  give  but  a  doubtful  limit. 

Rule  discharged.(() 

(a)  GoLiBiBOi,  J.,  wu  Bitting  at  Gnildhall. 
(i)  Reported  by  H.  BariBon,  Esq. 


*In  the  Matter  of  the  Tithes  of  CROSBY-UPON-EDEN.  r^.^- 

Juns  12.  C^^^ 

On  inquiry  with  a  view  to  eommntation  of  tithet  under  stat  6  A  7  W.  4,  o.  71,  the  assistant 

'  Commissioner  proposed  to  make  his  award,  giving  a  rent-charge  to  the  vicar  of  70/.  in  lieu 
of  tithes  of  turnips,  Ac. 

The  vioar  had  liled  a  bill  in  equity  against  certain  of  the  land-owners  for  an  account  and  payment 
of  tithes  of  tamlps,  Ac,  which  he  claimed  as  due  to  him  .*  and  the  land-owners  had  pnt  in  an 
answer,  alleging  that  the  tithe  in  question  had  been  Tested  in  the  rector,  but  was  now  barred 
by  Stat.  2  A  3  W.  4,  6. 100.      The  suit  was  depending  before  the  Lord  Chancellor  on  appeal. 

This  Court,  referring  to  stat  0  A  7  W.  4,  c.  71,  ss.  45,  50,  granted  a  prohibition  at  the  instance 
of  the  land-owners,  to  prevent  the  assistant  Commissioner  from  miaking  his  award  until  the 
decision  of  the  suit  depending  in  Chancery ;  whether  that  decision  were  to  be  given  by  the 
Court  of  Chi^icery,  or  by  the  Commissioners  or  assistant  Commissioner. 

Semble,  per  Lord  DsincAif,  C.  J.,  and  Pattbso!!,  J.,  that  the  assistant  Commissioner  had  power 
to  determine  the  suit,  as  a  preliminary  to  the  making  of  his  award. 

A  RULB  was  obtained  this  term^  calling  upon  the  Tithe  Commissioners 
for  England  and  Wales,  and  John  Job  Rawlinson,  Esquire,  one  of  Her 
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Majesty's  assistant  Tithe  Commissioners,  or  their  secretary,  and  also 
the  Rev.  Edward  Salkeld,  vicar  of  the  vicarage  of  the  parish  and  parish 
church  of  Crosby-upon-Eden  in  Cumberland,  to  show  cause  why  a  pro- 
hibition should  not  issue  to  prohibit  the  said  Commissioners  and  assist- 
ant Commissioner  from  making  their  award  as  to  the  tithes  in  the  said 
parish,  <<  until  the  decision  of  the  suit  of  Salkeld  t;.  Johnston  and  others, 
now  depending  in  the  Court  of  Chancery,"  and  mentioned  in  the  affida- 
vits on  which  the  rule  was  obtained. 

By  one  of  the  afiBdavits  it  appeared  that,  on  May  27th,  1847,  the 
assistant  Commissioner  held  a  meeting  for  commutation  of  the  tithes  of 
Crosby-upon-Eden,  and,  after  inquiring  into  the  value  of  the  undisputed 
tithes,  estimated  the  value  of  the  tithe  of  turnips,  potatoes,  and  agist- 
ment yearly  growing,  arising,  &c.,  in  the  said  parish,  being  the  tithes  ia 
dispute  in  the  suit  of  Salkeld  v.  Johnston,  at  the  annual  value  of  702., 
and  declared  his  intention  of  awarding  that  amount  to  the  vicar :  That 


*762] 


'^the  land-owners  present  called  his  attention  to  the  said  suit ;  bat 


he  stated  that  he  knew  nothing  of  it,  and  would  not  notice  it,  and 
would  not  delay  making  his  award  respecting  the  tithes  of  the  parish, 
or  the  said  disputed  tithes,  until  the  Lord  Chancellor  should  give  judg- 
ment on  the  appeal  in  the  said  suit ;  though  the  land-owners  protested 
against  his  making  any  award  till  the  suit  should  be  determined :  That, 
as  the  deponent  believed,  the  assistant  Commissioner  would,  unless  re- 
strained by  prohibition,  make  his  award  on  the  basis  of  giving  the  vicar 
a  rent-charge  of  702.  in  lieu  of  the  said  tithes  of  turnips,  potatoes  and 
agistment,  and  the  Commissioners  would  confirm  such  award :  That  no 
agreement  for  commutation  of  the  vicarial  tithes  had  ever  been  made : 
That  the  defendants  in  the  suit  were  owners  and  occupiers  of  nearly  all 
the  lands  in  the  parish,  and  had  always  disputed,  and  did  dispute,  the 
right  of  the  vicar  to  tithe  of  agistment  and  the  titheable  matters 
mentioned  in  the  suit,  including  turnips,  potatoes,  &c.,  and  claimed 
exemption  from  tithe  of  agistment  and  of  the  matters  mentioned  in  the 
suit :  And  that  the  said  exemption  from  and  non-liability  to  paymept  of 
the  said  tithes  was  the  subject  of  the  said  suit,  and  the  principal  matter 
to  be  decided  thereby,  and  which  was  still  undecided,  and  depending 
before  the  Lord  Chancellor. 

Another  affidavit,  by  the  agent  for  the  defendants  (except  two)  in  the 
above-mentioned  suit,  stated :  That,  on  December  9th,  1835,  the  Rev. 
Edward  Salkeld,  then  vicar,  filed  his  bill  in  the  Court  of  Exchequer, 
and  therein  stated  his  right,  as  vicar,  to  tithes  in  kind  of  turnips,  pota- 
toes, peas,  beans,  cabbages,  tares,  grass  clover,  &c.,  artificial  grasses, 
iwid  other  green  crops  yearly  arising,  &c.,  and  to  tithe  of  agistment 
*76S1  ^^^  ^^^  unprofitable  cattle  within  the  said  parish,  &c.,  and  *com- 
^  plained  that  the  defendants,  occupiers  of  lands  in  the  parish,  had 
grown  such  titheable  matters  on  their^  said  lands  without  making  com- 
pensation to  the  plaintiff,  and  had  refused  to  render  him  an  account: 
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and  he  prayed  that  they  might  answer,  and  might  be  decreed  to  account, 
and  to  pay  and  satisfy  what  should  be  due.  That  an  answer  was  put  in, 
admitting  the  occupation  of  lands  and  the  growing  of  titheable  matters, 
but  alleging  that  the  right  to  tithe  of  the  matters  in  question  had  always 
been  vested  in  the  rector  for  the  time  being,  and  was  now  barred  (except 
as  to  peas  and  beans,  tithe  of  which  was  due  to  the  rector)  by  stat.  2  & 
3  W.  4,  c.  100  ;  and  that  the  lands  of  the  defendants  had  been  enjoyed 
without  paying  tithe  of  the  matters  in  question  to  the  vicar,  during  the 
times  of  two  successive  vicars,  and  for  not  less  than  three  years,  &c. 
(stating  the  other  particulars  required  by  stat.  2  &  8  W.  4,  c.  100,  s. 
1):  That,  evidence  having  been  gone  into,  the  cause  was  heard;  and 
WiGRAM,  V.  C,  on  February  8th,  1842,(a)  ordered  the  Master  to  take 
an  account,  and  the  defendants  to  pay  what  should  thereupon  be  found 
due :  That  the  defendants  appealed  to  Lord  Ltndhurst,  C,  who  ordered 
a  case  to  be  stated  for  the  opinion  of  the  Court  of  Common  Pleas  as  to 
the  operation  of  the  statute:  That,  on  argument  of  such  case,  that 
Court  was  equally  divided  in  opinion,  two  Judges  holding  that  the  pre- 
scription attached,  and  two  others  the  contrary  :{b)  That  Lord  Cotten- 
HAM,  C.,  then,  in  November,  1846,  ordered  a  case  to  be  stated  for  the 
opinion  of  the  £!ourt  of  Exchequer  as  to  the  operation  of  the  statute : 
That  the  questions  in  that  case,  as  ultimately  shaped,  were : 

•"1.  Whether,  according  to  the  true  oonBtmction  of"  stat.  2  A  8  W.  4,  c.  100,  "a 
valid  and  indefeaaible  prescription  or  claim  of  exemption  {torn  or  discharge  of  tithes  r^764 
of  turnips,  potatoes,  cabbages,  tares,  grass  clover,  rye  grass,  sainfoin,  and  other  artificial 
grasses  not  made  into  hay,  bat  used  as  and  for  green  fodder,  or  carried  oif  the  land  in  a  green 
state,  and  other  green  crops,  and  of  the  agistment  of  barren  and  unprofitable  cattle,  or  any  of 
snehidthes,  eoald  be  sustained,  under  the  circumstances  in  the  said  case  mentioned,  for  those 
psrts  of  the  said  lands  in  the  said  parish  of  Crosby-npon-Eden,  in  the  occupation  of  the  defend- 
ants respectively,  in  respect  of  which  no  tithes  of  any  kind,  nor  money  nor  other  matter  in  lieu 
thereof,  have  or  has  been  paid  or  rendered  during  the  period  mentioned  in  the  case.  2.  Whether, 
aceordiog  to  the  true  construction,"  Ac,  "  a  valid  and  indefeasible  prescription,"  Ae.  (as  in  the 
fint  question),  **  could  be  sustained,  under  the  said  circumstances,  for  those  parts  of  the  said 
lands  in  the  said  parish  of  Crosby-upon-Eden,  in  the  occupation  of  the  defendants,  in  respect  of 
vhieh  no  tithes  of  the  last-mentioned  titheable  matters  and  things,  nor  any  money  or  other  mat- 
ter  in  Ue^  thereof,  have  been  paid  or  rendered  during  the  periods  mentioned  in^he  case,  although 
at  various  times  during  such  periods  the  sidd  titheable  matters  and  things  grew  and  arose  upon 
nioh  lands,  and  at  various  other  times  during  such  periods  other  titheable  matters  and  things 
(including  com,  grain,  aqd  hay)  grew  and  arose  upon  the  same  lands,  and  the  tithes  of  aU  the  last- 
aentioned  matters  and  things  have  from  time  to  time  been  paid  and  rendered." 

That  the  Court  of  Exchequer  certified  as  follows. 

"  1.  We  are  of  opinion  that,  as  to  those  parts  of  th^  lands  in  question  whereof  no  tithe  of  any 
kind  nor  any  money  or  other  matter  in  lieu  thereof  have  or  has  been  paid  or  rendered  during 
ths  period  above  mentioned,  according  to  the  true  construction  of  the  said  statute,  a  valid  and 
indefeasible  prescription  or  claim  of  eiemption  from  or  discharge  of  all  tithes  can  be  sustained 
under  the  circumstances  hereinbefore  mentioned,  provided  all  the  tithes  of  all  the  titheable 
matters  from  time  to  time  growing  on  the  said  parts  of  the  said  lands  be  shown  to  have  been 
daring  the  whole  of  the  said  period  withheld  adversely,  and  under  a  claim  as  of  right,  acqui- 
esced in  by  the  tithe  owner.  2.  As  to  the  other  parts  of  the  lands  in  question,  whereof  no  tithey 
of  the  particular  titheable  matters  and  things,  the  tithes  whereof  are  demanded  by  the  plaintiff's 

(a)  See  Salkeld  v.  Johnston,  1  Hare,  196. 

(6)  See  Salkeld  v.  Johnston,  2  Com.  B.  749  (E.  0.  L.  B.  vol.  52). 
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bill,  nor  any  money  or  other  matter  in  lien  thereof,  has  or  hare  been  paid  or  rendered  doiiof 
the  periode  aboye  mentioned,  aithoagh  at  yariooe  times  daring  snoh  periods  each  titheable  mat- 
ters and  things  grew  and  arose  upon  such  last-mentioned  lands,  other  titheable  mattcn  and 
things  baring  also  at  yarions  times  daring  the  said  periods,  inclading  eom,  grain,  and  bsy, 
grown  and  arisen  thereon,  and  tithes  of  all  each  last-mentioned  titheable  matters  and  thisgi 

having  been  from  time  to  time  duly  paid  and  ^rendered :  We  are  of  opinion  thst  no 
'^TGSl    valid  and  indefeasible  prescription  or  elaim  of  exemption  from  or  discharge  of  the 

tithes  demanded  by  the  pUdntiff'e  bill  can  be  sustained  nnder  the  dnnimstances  sUre 
stated,  according  to  the  trae  construction  of  the  said  statute.(a) 

The  affidavit  then  stated  that  the  cause  was  argaed  before  the  Lord 
Chancellor,  on  the  certificates  of  the  two  Courts,  in  Michaelmas  term, 
1848 ;  and  that  the  Lord  Chancellor  reserved  his  judgment,  which  had 
not  yet  been  given.  (6) 

Sir  «7.  Jervi»j  Attorney-General,  and  Peacock^  for  the  Commissioners, 
and  Manisty  for  the  vicar,  now  showed  cause. — There  is  nothing  here  to 
justify  a  prohibition.  The  suits  and  diiFerences  contemplated  by  stat. 
6  &  7  W.  4,  c.  71,  sects.  44,  45,  46,  50,  and  the  determination  of  which 
is  necessary  before  an  award  can  be  made,  are  such  as  involve  the  actual 
right  in  the  tithes :  the  suit  now  depending  is  of  a  nature  merely  pos- 
sessory, being  confined  to  the  demand  of  certain  arrears  of  tithe 
Questions  of  arrear  are  treated  as  a  subject  of  separate  consideration 
from  the  general  question  of  liability,  in  stat.  5  &  6  ^\ct.  c.  54,  s.  9. 
The  distinction  is  noticed  in  2  Eagle  on  Tithes,  397.  Lord  Abinger 
was  of  opinion,  in  Wetherell  v.  Weighill,  8  Y.  &  Coll.  (Exch.)  243,  that 
a  suit  for  an  account  and  satisfaction  of  tithes  is  not  one  which  the  com- 
missioners are  bound  to  enter  upon  by  stat.  6  &  7  W.  4,  c.  71,  s.  45 ; 
and  in  Girdlestone  v.  Stanley,  3  Y.  &  Qoll.  (Exch.)  421,  Alderson,  6., 
held  that  they  had  no  right  to  interfere  with  such  a  suit,  commenced 
before  the  act  passed.  [Coleridge,  J. — The  commissioners  must  deter- 
i^PTc^o-y  mine,  collaterally,  the  *very  right  on  which  the  event  of  such  a 
^  suit  depends.]  The  decision  of  the  suit  would  not,  conclusively 
determine  the  right ;  Carr  v.  Heaton,  3  Gwill.  Tithe,  C.  1258,  cited  in 
Eagle  on  Tithe8.(e)  If  the  present  suit  does  hinder  the  making  of  an 
award,  the  iCssistant  Commissioner  may  decide  it ;  if  the  suit  d^  not 
hinder,  he  may  make  his  award.  The  present  motion,  if  its  object  be 
to  restrain  him  till  the  Court  of  Chancery  determines  the  suit,  irould 
prevent  him  from  exercising  his  jurisdiction  as  the  statute  gives  it.  If 
claims  were  depending  which  required  his  determination,  and  he  did  not 
decide  them,  a  mandamus  would  lie  to  compel  him ;  Earl  of  Stamford  r. 
Dunbar,  12  M.  k  W.  414,  420,<f  per  Lord  Abinger,  C.  B. 

Knowled  and  Unthankj  contri. — It  is  clear  from  the  second  aflRdavit 
that  the  very  question  of  right  raised  by  the  answer  in  the  Chancery 
suit  has  been  considered  by  the  Courts  of  Common  Pleas  and  Excheqaer. 
and  is  awaiting  final  decision.     [Lord  Denman,  C.  J. — What  is  our 

(a)  Salkeld  o.  Johnston,  2  Exch.  256.t 
(6)  See  p.  769,  note  (a),  post, 
(e)  See  2  Eagle,  399. 
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anthority  to  prohibit  making  the  award  ?]  In  Barker  v.  The  Tithe  Gom- 
missioners,  9  M.  &  W.  129,f  the  authority  to  interfere  by  prohibition  seems 
to  have  been  unquestioned.  [^Maniaty. — There  the  prohibition  was  held 
not  to  lie.  Coleridge,  J. — We  ought  to  see  that  the  Commissioners  are 
doing  something  which  they  have  no  right  to  do.]  Stat.  6  &  7  W.  4,  c.  71, 
8.  50,  shows  that  it  is  illegal  Tor  them  to  proceed  till  depending  suits  have 
been  disposed  of.  [Coleridge,  J. — «<  Such*'  suits  as  are  mentioned  in 
sect.  45.]  Here  <«  such"  a  suit  is  depending.  It  would  be  very  incon- 
venient if  the  award  were  to  be  made  in  one  way,  and  the  suit  afterwards 


decided  the  contrary  way.     Prohibition  is  a  remedy  analogous  to 
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^injunction,  where  a  party  is  going  to  do  an  act  which  will  preju- 
dice another ;  Com.  Dig.  Prohibition  (F  16) :  and  it  is  shown  under  the 
same  title  (F  15)  (F  17),  that  a  prohibition  will  issue  quousqice  and 
quoad.  [Pattbson,  J. — Prohibition  is  different  from  injunction:  to 
ground  a  prohibition  you  must  show  sotne  excess  of  a  right  or  jurisdic- 
tion.] The  Commissioners  hear  and  determine :  and  their  decision  is 
final,  except  where  the  yearly  value  of  the  payment  in  question  exceeds 
20^. ;  sects.  45, 46.  In  Wetherell  v.  Weighill,  8  Y.  &  Coll.  (Exch.)  243, 
and  Girdlestone  v.  Stanley,  8  Y.  &  Coll.  (Exch.)  421,  the  suits  were, 
indeed,  of  such  a  kind  that  the  right  could  only  come  in  question  col- 
laterally ;  here  if  is  directly  involved,  and  must  be  determined  before  an 
award  can  be  made.  (They  referred  here  to  sects.  50,  24,  and  44.) 
The  acts  preparatory  to  making  the  award  may  be  done ;  but  the  award 
itself  cannot  be  made  till  every  suit  or  difference  as  to  which  a  dissa- 
tisfied party  might  try  an  issue  under  sect.  46  shall  have  been  decided : 
for,  after  the  award,  there  can  be  no  such  appeal.  [Patteson,  J. — 
According  to  the  opinion  of  the  Lord  Chief  Baron,(a)  the  suit  depending 
in  Chancery  may  be  decided  by  the  assistant  Commissioner  himself. 
Sir  J.  JerviSj  Attorney-General. — There  is  no  evidence  that  he  would 
not  do  so  if  it  were  brought  before  him  as  a  matter  in  difference.] 

Lord  Denman,  C.  J. — I  though  at  first  that  this  was  an  application  to 
prohibit  until  the  suit  of  Salkeld  t;.  Johnston  should  be  decided  by  the 
Lord  Chancellor.  But  on  reference  to  the  rule  it  appears  not  to  be  so. 
It  is  only  to  prohibit  making  the  award  until  <<  the  decision"  of  that  suit, 
"now  depending  in  the  Court  of  Chancery."  *By  sect.  50  the  r^ir/^^ 
award  is  to  be  made  when  all  the  suits  and  differences  shall  <<  have  ^ 
been  decided,"  whether  that  be  by  the  Lord  Chancellor  or  by  the  Com- 
missioners. The  motion  is  within  the  very  words  of  the  section :  and  I 
think  we  cannot  refuse  a  rule. 

Pattbson,  J. — I  am  of  the  same  opinion,  looking  to  the  joint  effect  of 
sects.  45  and  50.  I  do  not  agree  that  this  is  a  suit  in  which  the  ^<  right 
to  any  tithes"  is  not  brought  in  question.  I  am  of  opinion  that  the 
question  of  right  is  raised  by  the  answer.  By  sects.  45  and  50  the 
making  of  the  award  is  suspended  until  suits  touching  the  right  to  any 

(a)  See  WethereU  v.  Weighm,  8  T.  A  CoU.  Eioh.  244. 
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tithes  <( shall  have  been  decided;"  it  is  not  said  by  whom;  and,  accord- 
ing to  the  opinion  of  the  Lord  Chief  Baron  in.Wetherell  v.  Weighill,  8 
Y.  &  Coll.  (Exch.)  244,  the  assistant  Commissioner  may  decide  it.  I 
think  that  he  may  be  prohibited  from  making  his  award  until  a  decision 
has  been  given. 

Coleridge,  J. — Assuming  this  to  be  ti  case  within  sect.  50,  the 
assistant  Commissioner  cannot  make  an  award  till  <<  all  such  suits  and 
differences"  as  are  before  mentioned  ((shall  have  been  decided:"  and 
those  words  must  receive  a  popular,  at  least  a  liberal,  interpretation. 
Under  sect.  45  the  attention  of  the  assistant  Commissioner  has  been 
called  to  this  suit ;  and  he  has  declare^  that  he  will  take  no  notice  of 
it.  He  is  proceeding  to  award  before  he  has  a  right  to  do  so ;  that  is 
ground  for  a  prohibition.  Considering  that  the  eiFcct  of  this  course 
would  be  to  take  the  case  out  of  the  hands  of  the  Court  of  Chancery 
*7(\<f[  ^^^^^^^  otherwise  disposing  of  it,  I  think  parties  are  not  bound  to 
-'  '^acquiesce  in  the  completing  of  this  award  till  the  suit  is  brought 
to  a  hearing. 

Erle,  J. — Under  sect.  50  the  power  to  make  an  award  is  conditional 
upon  the  suits  being  determined;  and  the  suits  are  <«such"  suits  as  are 
before  mentioned  in  sect.  45,  namely,  suits  (<  touching  the  right  to  any 
tithes."  The  right  here  is  in  question  by  the  answer  as  much  as  by  the 
bill :  there  is,  therefore,  a  suit  pending,  which  ought  to  be  disposed  of 
before  the  award  is  made.  Rule  absolute.(a) 

(a)  See,  m  to  the  Airther  proceedings  in  Chancery,  when  Lord  Cottknhav,  C,  dismissed  tbs 
plBintiff's  bill,  Salkeld  v.  Johnston,  1  Maen.  A  Gord.  243. 


The  QUEEN  v.  BLANE.     June  13. 

A  butwrdy  order  cannot  be  made  on  the  putative  father  under  stat  IAS  Viet.  e.  101,  s.  2,  is 
respect  of  a  child  bom  abroad,  althoagh  the  jnother  "became  pregnant  whUe  domiciled  and 
resident  in  England,  and  retamed  to  England  with  the  child  shortly  after  its  birth. 

Pashley,  in  last  Easter  term,  obtained  a  rule  nisi  to  quash  an  order 
made  by  one  of  the  Metropolitan  Police  Magistrates,  adjudging  the  de- 
fendant to  be  the  putative  father  of  a  bastard  child  born  of  the  body  of 
Barbe  Sophie  Mertz,  and  ordering  the  defendant  to  pay  her,  or  other 
person  as  in  the  said  order  mentioned,  certain  sums  of  money  therein 
specified ;  and  also  an  order  of  sessions  made  in  confirmation  thereof; 
which  orders  had  been  removed  by  certiorari  into  this  Court.  It  ap- 
peared that  B.  S.  Mertz,  mentioned  in  the  rule,  was  a  single  woman,  a 
native  of  France,  who  had  come  to  this  country  in  1835,  and  had  since 
*77m  ^^'^^^^^  continually  in  London  until  March,  1848.  During  this 
^  time,  with  the  exception  of  a  few  months,  '^she  had  served  as  an 
apprentice  and  afterwards  as  assistant  to  a  milliner.     In  March,  1848, 
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being  then  pregnant  and  near  her  confinement,  she  went  to  France  for 
the  purpose  of  her  confinement  and  with  the  intention  of  returning  to 
London  as  soon  as  possible.  She  was  delivered,  in  France,  of  a  child 
of  which  she  alleged  the  defendant  to  be  the  father,  and  returned  to 
London  at  the  latter  end  of  April.  The  order  in  question  was  made  on 
9th  November,  1848,  and  was  confirmed  on  appeal  to  the  Middlesex 
Sessions  in  January  last.  The  principal  ground  of  objection  to  the 
order  was  that  the  magistrate^  had  no  jurisdiction  to  make  it,  because 
the  mother  of  the  child  was  a  foreigner  by  birth,  and  was  in  France 
when  the  child  was  born.     In  this  term, 

J.  S.  Parry  and  J.  Broton  showed  cause.(a) — The  magistrate  had 
jurisdiction  to  make  this  order.     The  question  arises  on  stat.  7  &  8 
Vict.  c.  101,  B.  2,  which  enacts  that  (^  any  single  woman  who  may  be 
with  child,  or  who  may  be  delivered  of  a  bastard  child,  after  the  passing 
of  this  act,"  "  may  either  before  the  birth,  or  at  any  time  within  twelve 
months  from  the  birth  of  such  child,"  apply  for  an  order  of  maintenance 
upon  the  putative  father.     Stat.  4  &  5  W.  4,  c.  76,  ss.  69,  70,  71,  72, 
repealed  many  statutory  provisions  by  which  the  parish  in  which  a  child 
was  born  a  bastard  formerly  protected  itself  from  chargeability.    By  that 
act  the  onus  of  maintaining  the  child  was  primarily  cast  upon  the  mother; 
the  child  was  to  take  the  settlement  of  the  mother  instead  of  being 
settled  in  the  parish  of  its  birth ;  and  it  was  only  in  case  of  the  mother's 
"^iDability  to  maintain  the  child  that  the  father  became  liable,  and  r^Pfrr-, 
then  upon  application  by  the  parish  officers.     The  primary  lia-  *- 
bilityof  the  mother  is  not  abrogated  by  stat.  7  &  8  Vict.  c.  101;  the 
secondary  liability  of  the  father  is  enforceable  at  her  suit  only.     The 
law  of  nature  and  humanity,,  that  parents  should  support  their  children 
whether  illegitimate  or  legitimate,  was  enforced  by  the  legislature  in 
stats.  18  Eliz.  c.  3,  s.  2,  and  43  Eliz.  c.  2,  s.  7,  without  limiting  the 
obligation  expressly  to  such  children  as  are  born  in  this  country.     Nor 
is  any  such  limitation  implied.    So  long  as  the  child  is  out  of  England  our 
bastardy  law  does  not  apply:  but  it  attaches  as  soon  as  the  child  comes  to 
this  country.    An  injury  done  even  in  a  foreign  country  is  the  subject  of  an 
action  here ;  Mostyn  v.  Fabrigas,  1  Cowp.  161.   In  this  case  the  wrong  was 
done  in  this  country ;  the  birth  is  analogous  to  damage ;  and  the  defend- 
ant and  the  party  injured  are  in  this  country.     All  residents  within  a 
state  and  all  acts  done  within  it  are  subject  to  its  laws ;  Story's  Conflict 
of  Laws,  ch.  2,  §  18,  p.  28  (3d  ed.).    The  circumstance  that  the  mother 
is  a  foreigner  is  immaterial ;  foreign  parents  while  in  this  country  are 
bound  to  support  their  children  according  to  our  laws.    A  foreigner  may 
gain  a  settlement  in  this  country ;  Bex  t;.  Eastbourne,  4  East,  103.    If 
a  foreign  mother  is  bound  by  our  law  to  support  her  bastard  child,  can 
she  not  avail  herself  of  our  law  to  obtain  assistance  from  the  father  ? 

(a)  The  argnment  wm  begnn  on  June  0th,  and  oonolnded  on  Jane  13th. 
VOL.  XIII.— 68  2  Q 
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Whether  an  order  of  ihaintenance  on  the  putative  father  is  in  the  nature 
of  a  civil  remedy  to  the  mother,  or  a  punishment  for  an  offence  commit- 
*77T[  ^^  ^^  ^^™'  ^^^^  ^^  order  ought,  on  principle,  to  be  made  ^irre- 
-'  spectively  of  the  question  whether  the  child  was  born  in  diis 
country  or  abroad.  The  magistrate's  jurisdiction  is  irrespective  of  the 
birch  in  this  country;  for  the  mother  may  apply  to  him  before  the  birth. 
[Coleridge,  J. — Stat.  18  Eliz.  c.  8,  s.  2,  gives  the  power  of  pnnishisg 
the  parents  of  bastards ;  and  stat.  13  &  14  Car.  2,  c.  12,  s.  19,  ^fcs  a 
remedy  against  the  goods  of  such  parents,  on  account  of  the  Wden 
thrown  on  the  parishes  in  which  bastards  are  born :  the  whole  seems  to 
have  reference  to  the  birth  in  this  country.]  By  the  old  law  the  parish 
of  the  birth  was  the  parish  of  the  burden ;  now  the  parish  of  the  mother  s 
settlement,  if  she  have  one,  has  to  bear  the  burden ;  if  she  have  not, 
then  the  child  is  maintainable  as  casual  poor.  Thus  the  child,  whether 
born  in  this  country  or  abroad,  may,  while  in  this  country,  be  equally  a 
burden  to  some  parish,  and  an  order  on  the  putative  father  be  equally  a 
relief  to  such  parish. 

PasMey  and  Maynard^  contrsl,  were  not  heard. 

Lord  Denman,  G.  J. — Assuming  that  the  magistrate  who  made  this 
order  has  examined  the  law  of  France,  and  ascertained  that  according 
to  that  law  the  child  is  a  bastard,  we  are  clearly  of  opinion  that  child- 
ren born  out  of  this  country  are  not  the  subject  of  our  bastardy  laws. 
1  will  only  add  that  the  principles  of  humanity  are  not  concerned  in  this 
decision ;  for  every  destitute  person  in  this  country  has  a  right  to  main- 
tenance as  casual  poor.  This  great  principle  was  broadly  laid  down  by 
Lord  Ellenborough  in  Rex  v.  Eastbourne,  4  East,  103. 
*7731  *Coleridge,  J.(a) — The  provisions  in  stat.  7  &  8  Vict  c.  101, 
-*  respecting  bastardy  have,  certainly,  modified  the  old  law  on  the 
subject  in  many  important  particulars ;  but  the  foundation  of  the  former 
system  remains.  The  burden  cast  upon  parishes  by  the  birth  of  bastard 
children  was  the  foundation  of  that  system ;  and  the  object  was  to  relieve 
parishes  from  that  burden.  The  bastardy  provisions  in  the  earlier  sta- 
tutes to  which  I  referred  during  the  argument  are  referable  to  the  binh 
in  some  parish ;  and  when  it  is  said,  in  the  71st  section  of  stat.  4  &  o 
W.  4,  c.  76,  « that  every  child  which  shall  be  born  a  bastard  aftet  the 
passing  of  this  act  shall  have  and  follow  the  settlement  of  the  mother 
of  such  child,  until  such  child  shall  attain  the  age  of  sixteen,"  there  is 
a  clear  reference  to  the  former  system.  The  legislature  in  all  these 
statutes  is  obviously  dealing  with  bastards  born  in  some  parish ;  that  is, 
in  this  country.  The  word  "bastard,"  therefore,  has  always  been  used 
by  the  legislature  in  a  sense  known  to  our  law,  and  as  denoting  all  the 
incidents  which  belong  to  the  status  of  bastardy  according  to  oar  law. 
If  the  word  "bastard"  is,  on  the  other  hand,  to  comprehend  any  bas- 
tard born  in  any  part  of  the  world,  an  immense  field  of  inquiry  most 
(a)  Pattesor,  J.,  had  left  the  Gotut  before  the  ooncluiion  of  the  vgnmeni. 
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be  traversed  respecting  the  status  of  children  according  to  the  different 
laws  of  different  countries.  On  this  ground,  I  am  of  opinion  that  this 
order  is  bad.  There  may  be  two  sides  to  the  question  of  policy  and 
humanity  which  have  been  touched  on  in  the  argument ;  but  I  have  yet 
to  learn  that  it  is  the  duty  of  courts  of  law  to  enter  upon  such  an 
inquiry. 

*Erle,  J. — ^It  is  our  duty  to  quash  these  orders.     It  is  quite  r-i^fjnA 
clear  that  our  statutes  relating  to  bastardy  never  contemplated  *- 
the  case  of  a  child  born  a  bastard  in  a  foreign  country. 

Rule  absolute.(a) 

(a)  Reported  by  H.  DaTiBon,  Esq. 

If  the  child  U  born  oat  of  the  state,  no  Court  where  the  child  was  bom.   Cooper  v.  The  State, 

in  it  has  jnriadiotion  of  the  case.    Tanner  v.  4  Blackf.  316. 

AUeo,  0  Litt  25.  Where  both  parties  reside  within  the  state, 

In  Indiana  any  nnmarried  woman,  resident  the  complaint  may  be  prosecuted  in  the  county 

In  the  state,  may  make  a  complaint  before  a  where  one  of  the  parties  lives,  although  the 

jostice  under  the  statute,  against  the  father  of  child  was  begotten  and  bom  in  another  county, 

her  bastard  child,  without  regard  to  the  place  WiUiams  v.  Campbell,  3  Met  209. 


DOE  on  the  several  demises  of  CLAY  and  Others  v.  JONES  and 

Others. 

H.,  seised  in  fee  of  land,  mortgaged  for  1000  years  to  D.  Afterwards  H.  mortgaged  in  fee  to 
J.,  subject  to  the  term.  Afterwards  H.  mortgaged  in  fee  to  M.,  and  assigned  the  equity  of 
redemption  to  C.  Afterwards  M.  assigned  his  mortgage  in  fee,  and  D.  assigned  the  term,  both 
to  trustees,  the  term  to  be  recouTeyed  as  C.  should  direct  Afterwards,  and  after  Slst  Decem- 
ber, 1845,  C.  paid  oif  the  sums  secured  on  the  term.  The  mortgage  to  J.  was  not  known  to  any 
of  the  parties  except  J.  and  the  mortgagor  H. 

On  ejectment  by  the  trustees  for  0.  against  J.,  Held : 

That  the  plaintiff  must  recover,  for  that  the  term  was  still  in  existence,  and  not  put  an  end  to 
by  Stat  8  A  9  Vict  c.  112,  s.  2,  inasmuch  as  it  was  not  made  attendant  on  the  inheritance 
by  express  declaration,  nor  was  so  by  constraction  of  law,  being  expressly  assigned  in  trast 
for  the  parties  supposed,  by  mistake,  to  be  entitled  to  the  inheritanee. 

ELtectment  for  messuages  and  lands  in  Denbighshire,  on  the  three 
demises,  (1)  of  John  Clay  and  Meredith  Humphreys,  (2)  of  Richard 
Thompson,  (8)  of  John  Thompson. 

On  the  trial,  before  Erle,  J.,  at  the  Denbighshire  Spring  Assizes, 
1848,  the  facts,  and  the  points  finally  insisted  upon  by  the  parties,  were 
the  following,  as  stated  1}y  Patteson,  J.,  in  delivering  judgment  in  the 
present  case. 

"  In  1838,  Mary  Humphreys,  with  others,  mortgaged  (a)  the  premises 
in  question  for  1000  years  to  Da  vies.  (6) 

«  In  1839,  she  conveyed  the  fee  for  19Z.,  subject  to  *this  mort-  ri^rrji- 
gage  term,  to  her  daughter  Caroline,  the  wife  of  the  defendant  :{c)  ^ 
and  this  conveyance  was  unknown  to  the  parties  to  the  subsequent  deeds. 

(a)  The  title  of  the  oonreying  party  to  the  fee  simple  was  not  disputed. 

(b)  To  secure  repayment  of  60^  with  interest. 

(e)  John  Jones.    The  payment  of  the  eonsideration  money  was  found  by  the  jury. 
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In  1842,  8he(a)  mortgaged  the  premises  in  fee  to  Minshnll.  In  0^ 
tober,  1844,  she  conveyed  the  equity  of  redemption  after  these  mortgages 
to  Clay  the  lessor  of  the  plaintiff,  with  power  to  Meredith  HumphreysfJ) 
to  become  jointly  entitled.  In  December  1844,  Minshull  assigned  the 
mortgage  of  the  fee  to  Richard  Thompson  ;(c)  and  the  representatives 
of  Davies,  who  had  died,  assigned  the  term  of  1000  years  to  Jobn 
Thompson,  as  trustee ;  there  being  a  further  advance  on  mortgage  by 
Richard  Thompson  to  Clay;  and  the  term  was  declared  to  be  to  secure 
the  mortgage  money  to,  and  afterwards  to  be  reconveyed  as  Clay  and 
Meredith  Humphreys  should  direct. 

«« In  September,  1847,  a  part  of  the  premises  being  required  for  a 
railway,  Clay  received  the  purchase-money  from  the  Company,  and 
therewith  paid  off  the  mortgagees. 

«( The  plaintiff 's  case  was  first  rested  on  the  demise  of  Richard  Thomp- 
son as  owner  of  the  fee.  On  the  defendants  proving  the  prior  conveyance 
of  the  fee  in  1839,  the  plaintiff  relied  on  the  demise  by  John  Thompson, 
the  assignee  of  the  mortgage  term  for  1000  years.  And  the  defendant 
has,  in  answer,  contended  that  it  is  a  satisfied  term  determined  by  the 
operation  of  stat.  8  &  9  Vict.  c.  112,  s.  2,  enacting  that  a  term  of  year8,(ci) 
*77fil  *^'^^^'^  *  ^y  express  declaration  or  by  construction  of  law,'  be- 
-^  comes  attendant  upon  the  inheritance,  ^immediately  upon  the 
same  becoming  so  attendant'  absolutely  ceases  and  determines." 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  move  to  enter  a 
verdict  for  the  defendants.  In  Easter  term,  1848,  Toumsend  obtained 
a  rule  accordingly.     In  Easter  terra,  1849,(e) 

Wehby  and  W,  L.  Foulkea  showed  cause. — The  term  has  not  been 
assigned  to  attend  the  inheritance,  and  therefore  still  subsists.  The  effect 
of  the  conveyance  of  December,  1844,  is  to  make  the  term  attendant  on 
such  inheritance  as  Clay  or  Meredith  Humphreys,  or  both,  were  sup- 
posed to  have :  but  in  fact  they  had  not  the  inheritance  at  all ;  it  was  in 
Caroline  Jones,  under  the  conveyance  of  1889.  On  the  other  side,  re- 
liance will  be  placed  on  Doe  d.  Cadwalader  v.  Price,  16  M.  k  W:  603.t 
There  land  had  been  mortgaged  for  a  term :  and  a  party,  supposing 
himself  entitled  to  the  fee,  as  heir  of  the  mortgagor,  and  being  in  posses- 
sion, mortgaged  in  fee,  and  levied  a  fine  to  confirm  the  mortgage :  and 
the  term  was  expressly  assigned  in  trust  for  the*  mortgagee.  The  party 
sold  the  estate,  the  vendee  paying  off  the  mortgage,  and  taking  a  convcj- 
ance  of  the  legal  fee  and  the  equity  of  redemption,  and  the  term  being  as- 
signed to  his  trustee  to  attend  the  inheritance.  It  afterwards  appeared 
that  the  party  was  not  entitled  to  the  land,  a  devise  by  the  first  mortgag  r 

a)  Mary  Umnphreja.  (6)  Son  of  Mary  Humphreys, 

(e)  As  trustee  for  sale. 

(d)  "  Every  term,  of  years"  "becoming  satisfied  after''  31st  December  184$,  <'and  which,  eitlitf 
by  express/'  Ac,  as  above. 

(e)  April  17th.    Before  Pattsson  and  Erlb,  Js. 
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IiATing  been  discovered :  but  it  was  nevertheless  held  that  the  term  had  ab- 
solately  determined.   In  Doe  d.  Hall  v.  Moulsdale,  16  M.  k  W.  689yt  also 


*where  the  term  was  held  to  have  ceased,  it  had  been  expressly 


[*777 


assigned.  Those  cases  were  decided  on  sect.  1.  [^Totvnaendj 
contr^  stated  that  he  relied  on  sect.  2.]  The  term  has  not,  <«  by  Express 
declaration,"  been  assigned  to  attend  the  inheritance.  Nor  was  it 
attendant  «<  by  constraction  of  law.'*  The  rule  as  to  the  construction  of 
law  by  which  a  term  attended  the  inheritance  before  the  statute  (and  it 
must  be  the  same  now)  is  laid  down  by  Sir  Edward  Sugden.  « It  is  a  gene- 
ral rule,  that  whenever  a  term  would  merge  in  the  inheritance  if  united) 
it  shall  attend,  if  in  a  different  person,  without  an  express  declaration, 
by  implication  of  law  founded  on  the  statute  of  frauds."  «  Therefore, 
where  a  person  purchases  the  inheritance  in  his  own  name,  and  takes  an 
assignment  of  a  term  in  the  name  of  a  trustee ;  or  takes  a  conveyance 
of  the  fee  in  the  name  of  a  trustee,  and  an  assignment  of  a  term  in  his 
own  name ;  in  both  these  cases  the  term  attends  the  inheritance,  unless 
there  be  an  express  declaration  to  the  contrary,  whether  the  term  be 
purchased  or.  obtained  before  or  after  the  purchase  of  the  fee.  And  in 
general  there  is  no  difference  between  an  assignment  of  a  term  to  a 
trustee,  in  trust  to  attend  the  inheritance,  and  an  assigment  to  a  trustee, 
in  trust  for  the  purchaser,  his  executors,  administrators  and  assigns.** 
Sugd.  Vend.  &  P.  786  (11th  ed.).  Now,  if  Clay  and  Meredith  Hum- 
phreys had  been  owners  of  the  inheritance,  the  term  would  have  attended 
that  inheritance :  but  it  cannot  attend  th§  inheritance  of  Caroline  Jones, 
the  express  declaration  being  that  it  is  in  trust  for  the  disposal  of  Clay 
and  Meredith  Humphreys,  and  the  term  being  in  fact  now  insisted  upon 
as  hostile  to  the  inheritance  of  Caroline  Jones.  It  is  impossible  that  a 
term,  by  '^construction  of  law,  can  be  held  to  have  been  so  as-  r^^nfjo 
signed  as  to  attend  a  title  the  existence  of  which  was  not  known  ^ 
to  the  assignor  or  assignee.  But,  even  if  the  deed  of  1839  had  been 
known,  the  only  construction  would  have  been  that  the  term  was  assigned 
as  a  protection  against  that  deed. 

Townaendy  contrlt. — ^By  the  deed  of  1889,  the  defendant  John  Jones 
had  the  fee  subject  to  the  mortgage.  When  the  mortgage  is  satisfied, 
the  term  is  at  an  end,  and  cannot  be  set  up  against  the  real  owner  of 
the  inheritance.  The  term  can  now  subsist  only  for  the  benefit  of  such 
owner.  The  statute,  according  to  Sir  E.  Sugden,  «« puts  an  end  to  the 
assignment  of  satisfied  terms  as  a  protection  to  a  purchaser ;  and  there 
appears  to  be  no  foundation  for, the  notion  that  any  such  term  can  now 
be  kept  on  foot  as  an  attendant  term  by  assignment;"  Vend.  &  P.  p. 
777.  [Pattkson,  J. — The  money  which  was  secured  by  the  term  has 
not  been  paid  by  the  defendant.]  It  has  not :  but,  if  the  term  be  satis- 
fied, it  is  at  an  end,  by  whomsoever  the  satisfaction  has  been  made.  The 
criterion  is,  according  to  the  language  of  the  Court  in  Doe  dem.  Cad- 
walader  v.  Price,  16  M.  &  W.  613,  614,t  whether  the  protection  of  the 

2q2 


778  DOE  d.  CLAY  v,  JONES.    T.  T.  1849. 

term  is  wanted  for  the  real  owner  of  the  inheritance.  [Erle,  J. — There 
can  be  no  doubt  that  the  statute  applies,  when,  as  in  that  case,  the  term 
is  expressly  assigned  to  attend  the  inheritance.]  Suppose  everything 
after  the  conveyance  of  1839  to  be  here  laid  out  of  the  question :  then 
the  defendant  is  a  party  having  the  fee  simple  subject  to  a  mortgage 
which  a  third  party  satisfies.  [Pattbson,  J. — If  you  put  out  of  the 
*77Q1  ^^®®*^^^  *^^  *^*^  *passes  after  the  conveyance  of  1839,  you  hive 
^  no  payment  of  money.]  Our.  adv.  tmft. 

Patteson,  J.,  in  this  term  (May  22d),  delivered  the  judgment  of  the 
Court. 

The  facts  raising  the  point  for  decision  in  this  case  are  in  substance 
these.     (His  Lordship  then  stated  the  facts  and  points,  as  anti,  p.  774.) 

It  is  not  necessary  to  decide  whether  the  defendant,  claiming  to  hare 
the  fee,  can  maintain  that  this  is  a  satisfied  term,  the  satisfaction  of  the 
mortgages  having  been  made,  not  by  him  but  by  Clay,  under  a  mistaken 
belief  that  the  equity  of  redemption  in  fee  had  been  conveyed  to  him- 
self; because  we  are  of  opinion  that  this  term  is  not  within  either  of  the 
alternatives  in  the  statute  for  determining  terms.  It  is  njot  attendant 
on  the  inheritance  by  express  declaration,  there  being  no  such  declara- 
tion. Neither  is  it  by  construction  of  law ;  for  the  trust  is  expressly 
declared  to  be  for  Clay  and  Humphreys,  who  have  not  the  inheritance. 
And,  although  they  were  supposed  to  be  entitled  thereto  when  the  deed 
was  executed,  that  supposition  is  now  proved  to  have  been  founded  on  a 
mistake.  That  mistaken  supposition  has  no  effect  upon  the  express 
words  of  the  instrument.  Rule  discharged. 


*780]  *FREEMAN  v.  ROSHER. 

After  verdict  for  plaintiff,  with  leave  reserved  to  move  for  a  nonsuit  or  Terdiet  for  defeDdlE^ 
defendant  died  before  a  motion  could  be  made.  The  rale  nisi  was  afterwards  obtained  in  hit 
name. 

Held,  that  the  rale  might  stiU  be  made  absolute  to  enter  the  Terdiot  for  the  defendsstt  it 
appearing  that  the  executors  authorized  the  motion ;  and  that  the  judgment  might  be  ^ta 
on  such  verdict,  under  stat  17  C.  2,  o.  8,  s.  1. 

A  principal  is  not  liable  in  trespass  for  the  act  of  his  agent  unless  he  antborized  it  beforebaad.  er 
subsequently  assented  to  it  with  knowledge  of  what  had  been  done.  Therefore,  where,  in  u 
action  of  trespass  against  a  landlord,  it  appeared  that  he  gave  a  broker  a  warrant  to  distnia 
for  rent,  and  Uie  broker  took  away  and  sold  a  fiztore,  and  paid  the  proceeds  to  the  defeodasti 
who  received  them  without  inquiry,  but  without  knowledge  that  anything  irregular  bad  beea 
done.    Held,  that  no  such  authority  or  assent  appeared  as  would  sustain  the  action. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house  and 
yard,  making  a  noise  and  disturbance,  and  staying  and  continuing,  ic, 
prostrating  and  destroying  divers  buildings,  &c.,  of  plaintiff,  to  wit,  a 
workshop,  a  fowl-house,  and  a  dust-place,  and  carrying  away  and  con- 
verting the  materials,  &c. 

Pleas :  1.     ffot  Guilty.    Issue  thereon.     2.    As  to  breaking  aiui 
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entering,  &c.,  and  making  a  little  noise,  &o.,  and  staying  and  continuing, 
&c. :  that  certain  rent  for  the  premises  was  in  arrear  from  plaintiff  to 
defendant,  and  defendant  entered  to  distrain,  and  took  and  impounded, 
&c.,  and  removed  the  goods  (not  being  replevied)  after  five  days,  and  in 
60  doing  necessarily  made  a  little  noise,  &c.,  and  continued,  &c. :  verifica- 
tion. Replication.  That  plaintiif  commenced  his  action  and  declared, 
not  for  the  trespasses  in  the  last  plea  mentioned,  but  for  that  defendant, 
at  the  times,  when,  &c.,  on  another  and  different  occasion,  and  for 
another  and  difierent  purpose  than  the  occasion  and  purpose  in  the  last 
plea  mentioned,  broke  and  entered,  &c.,  and  made  a  noise,  &c.,  and 
stayed,  &c. :  which  trespasses  newly  assigned  are  other  and  different, 
&c.:  verification.  Plea  to  the  new  assignment:  Not  Guilty.  Issue 
thereon. 

*0n  the  .trial,  before  Erle,  J.,  at  the  sittings  in  Middlesex  ri^rja-, 
after  Michaelmas  term,  1848,  it  appeared  that  the  defendant  had  ^ 
given  a  warrant  to  a  broker  to  distrain,  without  any  special  instructions; 
and  the  broker,  in  distraining,  had  removed  among  other  things,  a 
wooden  shed,  which  was  supported  by  brick  walls,  believing  it  to  be 
legally  removable.  It  became  a  question  on  the  evidence,  whether  or 
not  the  shed  was  a  fixture ;  and  the  learned  Judge  left  this  to  the  jury, 
explaining  to  them  the  law.  It  appeared  that  the  broker  had  sold  the 
materials  of  the  shed,  and  paid  over  the  proceeds  to  the  defendant,  who 
received  them  without  knowledge  of  any  suggested  irregularity ;  nor 
did  it  appear  that  he  had  made  any  inquiry.  The  jury  were  of  opinion,  on 
the  evidence,  that  the  shed  was  a  fixture ;  and  a  verdict  was  taken  for 
the  plaintiff  upon  the  issues  on  Not  Guilty,  leave  being  reserved  to  move 
that  a  verdict  might  be  entered  for  the  defendant  on  two  points,  namely: 
That,  the  trespass  in  taking  the  fixture  being  merely  aggravation  of  the 
trespass  justified  in  the  second  plea,  the  plaintiff  could  not  recover  on 
the  new  assignment,  no  additional  trespass  being  proved :  And  that 
the  defendant  was  at  any  rate  not  liable,  under  the  circumstances,  for 
the  irregular  act  of  the  bailiff.  SheCy  Serjt.,  in  the  ensuing  term,  ob- 
tained a  rule  nisi  to  enter  a  nonsuit  or  a  verdict  for  the  defendant.  In 
hut  Easter  term, 

Newton  and  Metcalfe  showed  cause,  and  stated,  as  a  preliminary  ob- 
jection, that,  since  the  verdict  was  returned,  but  before  the  rule  nisi 
was  obtained,  namely,  on  2d  December,  1848,  the  defendant  had  died. 
By  Stat.  17  C.  2,  c.  8,  s.  1  (revived  by  1  stat.  80  C.  2,  c.  6,  *and  p^-^g 
made  perpetual  by  stat.  1  Ja.  2,  c.  17,  s.  6),  the  .death  of  a  party '  ^ 
between  verdict  and  judgment  cannot  be  alleged  for  error,  if  the  judg- 
ment be  entered  two  terms  after  verdict :  but  that  does  not  apply  to  a 
nonsuit;  Dowbiggin .v.  Harrison,  10  B.  &  C.  480  (E.  C.  L.  R.  vol.  25). 
[WiGHTMAN,  J. — The  rule  here  is  in  the  alternative :  why  may  not  it 
be  made  absolute  for  entering  the  verdict  for  the  defendant?]  The  ob- 
jection is  that  there  is  no  one  to  make  the  motion.    [Wightman,  J. — 
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Then  how  is  the  statute  to  be  carried  out  ?]  Where  a  verdict  has  been 
obtained,  the  personal  representative  may  enter  the  judgment  in  his 
own  name  :  the  executors  here  are  in  no  way  made  parties  to  the  pro- 
ceedings. [Erle,  J. — They  act  in  the  name  of  the  deceased :  the  Goart 
gives  credit  to  the  counsel  acting  on  their  own  responsibility.]  If  the 
judgment  be  not  entered  in  two  terms,  there  is  no  common  law  power; 
Copley  V.  Day,  4  Taunt.  702.  The  strictness  with  which  the  rule,  that 
a  suit  abates  by  the  death  of  a  party,  is  enforced,  appears  from  Wallop 
V.  Irwin,  1  Wils.  816,  Archbishop  of  Armagh  v.  Attorney-General,  3 
Bro.  Par.  C.  507  (2d  ed.),  and  Checchi  v.  Powell,  6  B.  &  C.  253  (E. 
C.  L.  R.  vol.  19).  [Patteson,  J. — The  action  in  the  last  case  was  by 
husband  and  wife  ;  and  the  wife  died  before  trial ;  it  was  held  to  be  the 
same  as  if  a  sole  plaintiff  had  died.  Here,  if  the  defendant  had  had  a  ver- 
dict, there  might  now  be  judgment :  will  it  not  be  the  same  if  he  now 
enter  a  verdict  ?  In  2  Archb.  Pract.  1407  (8th  ed.),  a  case  of  Barnes 
V.  Crane  is  cited  on  this  subject;  as  from  12  Law  J.  N.  S.  Exch.  233 ; 
but  there  is  no  such  case.]  Another  objection  is  that  the  plaintiff  has 
no  security  for  costs.  [8hee^  Serjt. — An  undertaking  for  them  will  be 
*7fi^l  8^^®^']  ^^^  plaintiff  is  not  *compelled  to  accept  such  an  under- 
^  taking.  How  could  it  be  enforced  ?  The  objection  goes  to  the 
.  jurisdiction.  The  rule  was  not  granted  to  the  executors ;  and  the  an- 
thority  of  the  attorney  is  determined  by  the  defendant's  death ;  1  Bac. 
Abr.  440  (7th  ed.),  tit.  Authority  (E),  Palmer  v.  Reiffenstein,  1  Man.  & 
G.  94  (E.  C.  L.  R.  vol.  89),  Shoman  v.  Allen,  1  Man.  &  G-  96,  note{c) 
(E.  C.  L.  R.  vol.  89).  In  Thomas  t;.  Dunn,  1  Com.  B.  139  (E.  C.  L 
R.  vol.  50),  where,  after  verdict  for  defendant,  the  defendant  died,  a  rule 
nisi  for  a  new  trial  was  directed  to  his  personal  representatives  or  their 
attorneys ;  and  it  was  held  that  attorneys  acting  for  the  representatiTes 
might  instruct  counsel,  though  there  had  been  no  probate.  [OoKter 
stated  that  he  had  proposed  in  this  case  to  file  an  affidavit,  stating  the 
facts ;  but  that  Lord  Denman,  G.  J.,  had  said  that  this  was  unnecessary. 
Newton  consented  that  it  should  be  assumed  that  the  motion  had  been 
made  by  counsel  instructed  for  the  executors.  Wightman,  J. — ^Thrir 
authority  relates  back  to  the  death.  Patteson,  J. — The  statute  has 
always  been  construed  liberally.  If  a  party  die  during  the  assizes,  bat 
before  the  trial,  the  statute  is  considered  applicable,  and  the  assizes  are 
treated  as  a  single  day.]  Here  no  verdict  has  been  found  at  all  for  the 
defendant ;  and  the  statute  is  therefore  not  applicable. 

Shee^  Serjt.,  and  Collier^  in  support  of  the  rule,  were  not  called  upon 
to  argue  this  point. 

Patteson,  J.(a) — I  see  no  doubt  upon  the  point.  Had  nothing  passed 
at  the  assizes  except  a  verdict  for  the  plaintiff  without  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendant,  I  do  not  say  that 

(a)  Lord  DBiniAH,  C.  J.,  wu  abteiit»  on  Mcouit  of  illneu. 
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a  question  *might  not  have  aiisen  as  to  our  power.  But  here  r ,1^704 
SQch  leave  was  reserved,  and  by  the  consent  of  the  plaintiflf ;  and  ^ 
that  consent  mast  clearly  be  understood  to  extend  to  a  motion  by  the 
executors.  Then,  if  we  make  the  rule  for  a  verdict  absolute,  the  effect 
is  as  if  the  verdict  had  been  found  at  the  assizes,  that  is,  before  the  de- 
fendant's death ;  and  then  the  statute  enables  us  to  enter  the  judgment 
for  the  executors.  The  only  question,  therefore,  is  whether  this  motion 
is  made  by  the  executors.  The  cases  cited  against  the  rule  might  apply 
if  it  were  moved  for  without  their  consent ;  though,  if  they  proved  the 
will  after  the  motion  was  made,  and  then  authorized  the  motion,  it  would 
be  tantamount  to  an  authority  from  the  first.  Perhaps  in  such  a  ca^e 
it  would  be  better  to  mention  the  facts  on  moving,  so  that  the  rule  might 
make  the  executors  liable  for  costs :  that,  however,  may  still  be  done, 
if  necessary. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  The  plaintiff  has  con- 
sented to  the  motion  being  made ;  and  therefore  we  are  put  into  the 
same  position  as  that  of  the  Judge  and  jury  at  the  trial.  The  con- 
sequence is  that,  if  we  .direct  a  verdict  for  the  defendant,  the  statute 
will  become  applicable.  And  here  the  executors  authorize  the  appli- 
cation. 

E&LE,  J.,  concurred. 

In  the  same  term,(a) 

Newton  and  Metcalfe  showed  cause  on  the  points  reserved,  and  con- 
tended, as  to  the  new  assignment,  "^that,  admitting  the  entry  to  r^ciroe 
be  justified  by  the  first  plea,  the  unlawful  taking  of  a  fixture  ^ 
after  the  entry  (which  taking  was  not  justified  bj^that  plea)  was  a  substan- 
tive injury,  and  made  the  parties  trespassers  ab  initio ;  so  that  the  new 
assignment  was  maintainable.  They  observed  that  the  defendant  had 
hinlself  made  the  taking  a  distinct  trespass  by  his  form  of  pleading ; 
and  they  cited  Lane  v.  Dixon,  3  Com.  B.  776  (E.  C.  L.  R.  vol.  54).  [Pat- 
TESON,  J.,  mentioned  Neville  v.  Cooper,  2  Cro.  &  M.  329.t](6) 

The  remainder  and  principal  question  is,  whether  or  no)  the  landlord 
was  hable  for  the  broker's  wrongful  act :  and  he  was  so,  inasmuch  as 
the  act  was  done  wholly  for  his  benefit,  and  he  received  the  proceeds 
of  the  seizure  without  any  inquiry.  Dean  t;.  Branthwaite,  5  Esp.  N.  P. 
C.  35,  Croft  V.  Alison,  4  B.  &  Aid.  590  (E.  C.  L.  R.  vol.  6),  Ellis  v. 
Turner,  8  T.  R.  631,  and  Irving  v.  Motly,  7  Bing.  543  (E.  C.  L.  R.  vol. 
20),  show  how  far,  generally,  an  employer  is  liable  for  wrongful  acts  as 
done  in  his  'service.  [Erle,  J. — If  a  servant,  doing  the  business  of  his 
master,  commits  an  injury  through  negligence,  the  master  is  liable  to 
an  action  on  the  case.  If  he  commits  a  wilful  trespass,  out  of  the  line 
of  his  duty,  he  is  answerable  himself  as  for  a  trespass,  and  his  employer 
is  not.]    The  employer  is  not  liable  if  the  act  is  clearly  beyond  the  scope 

(a)  May  ith.    Before  Pattesoit,  Wightvah,  and  Ebl^,  Js. 
(6)  See  CnrlewU  «.  Laurie,  12  Q.  B.  040  (B.  0.  L.  R.  toL  04). 
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of  the  service ;  M'Manus  v.  Crickett,  1  East,  106,  Joel  v.  Morrison,  6 
Car.  &  P.  501  (E.  C.  L.  R.  vol.  26);  otherwise,  if  it  be  for  the  purposes 
of  the  service.  The  broker  here  was  a  trespasser,  quoad  the  seizing  of 
the  fixture  at  least,  ab  initio;  in  respect  of  the  entry  as  well  as  in 
♦7ftf?l  ^®®P®®^  ^f  *^®  seizure ;  Harvey  *v.  Pocock,  11  M.  &  W.  740,t 
-*  Price  V.  Woodhouse,  1  Exch.  559.t  The  employer,  therefore, 
cannot  here  avail  himself  of  the  distinction  between  case  and  trespass; 
if  the  broker  is  a  trespasser,  he  is  one  also.  [Wightman,  J. — The 
question  really  is,  whether  the  broker  had  the  defendant's  authority 
for  what  he  did.  Supposing  that  the  defendant  received  the  proceeds 
of  this  levy,  can  you  show  that  that,  under  the  circumstances,  makes 
him  a  trespasser  by  relation?  Erle,  J. — The  money  being  handed 
over  without  notice  by  the  broker  or  knowledge  by  the  defendant.]  In 
Com.  Dig.  Trespass  (G  1)  it  is  said  that  «« Trespass  lies"  <«  against 
him  who  afterwards  assents  to  a  trespass  done  for  his  use  or  benefit, 
though  not  privy  at  the  time  of  doing  it;"(a)  and  <<So,  if  he  assents 
to  the  act  of  his  servant  in  seizing  goods,  he  will  be  a  trespasser  for 
misusing  of  the  goods  in  seizure,  though  not  privy  to  the  misnsage;" 
to  which  latter  point  — ^  v.  Gibson,  Lane,  90,  is  cited.  [Wiqht- 
MAN,  J. — Where  a  man  is  made  a  trespasser  by  relation  as  having 
assented,  it  is  always  shown  that  he  knew  of  the  trespass.]  Bates 
V.  Pilling,  6  B.  &  C.  38  (E.  C.  L.  R.  vol.  19),  shows  how  far  the  im- 
plication of  authority  is  carried  in  an  action  of  trespass,  where  the 
act  takes  effect  for  the  benefit  of  the  employer.  Jarmin  v.  Hooper,  6 
Man»  k  G.  827  (E.  C.  L.  R.  vol.  46),  is  a  case  of  the  same  class.  In 
Lewis  V.  Read,  13  M.  &*W.  834,t  sheep  had  been  distrained  for  rent  in 
a  pla^e  where  the  seizure  did  not  appear  to  have  been  lawful,  and  the 
proceeds  of  the  distress  had  been  accounted  for  to  the  landlord ;  and  it 
was  held  that  he  would  be  liable  if  the  facts  showed  that  he  ^<  meant 
to  take  *upon  himself,  without  inquiry,  the  risk  of  any  irregu- 
larity which"  the  bailiffs  <«  might  have  committed,  and  to  adopt 
all  their  acts."  [Wightman,  J. — That  case  is  directly  against  you.  It 
was  held  there  that  the  landlord  was  not  liable  «  unless  he  ratified  the 
act  of  the  bailiffs,  with  knowledge  that  they  took  the  sheep  elsewhere 
than"  in  the  proper  place.]  In  Hurry  t;.  Rickman,  1  M.  &  Rob.  126, 
LiTTLEDALE,  J.,  cvcu  held  the  employer  liable  if  he  did  not  disclaim 
the  act  when  it  came  to  his  knowledge.  Where  the  thing  done  is  inde- 
pendent of  any  possible  authority,  and  in  its  own  nature  unlawful,  as 
where  a  servant  drives  a  horse  from  the  highway  into  his  master's  close, 
and  there  impounds  it  (Lyons  v,  Martin,  8  A.  &  E.  512  (£.  G.  L.  S* 
vol.  36)),  a  different  question  arises.  [Wightman,  J. — The  ground  you 
take  is,  that  the  defendant  has  had  the  benefit  of  the  tortious  act,  and 
has  never  repudiated  it,  and,  if  he  obtains  a  verdict  in  this  action,  will 

(a)  Citing  4  Inst  317.    See  Wilson  v.  Barker,  i  B.  A  Ad.  014  (E.  C.  L.  B.  toL  24);  Wibei 
V.  Tumman,  6  M.  A  G.  236  (E.  C.  L.  B.  roL  46). 
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keep  the  proceeds.]    That  is  the  argument;  and  it  is  borne  out  by  Com* 
Dig.  Trespass  (C  1),  already  cited. 

The  Court  said  that  they  would  take  time  to  consider  whether  it  would 
be  necessary  to  hear  counsel  {Sheey  Serjt.,  and  Collier)  in  support  of  the 
rule.  Cur.  adv.  vuU. 

Patteson,  J.,  in  this  term  (May  22d),  delivered  the  judgment  of  the 
Coart. 

In  trespass  quare  clausum  fregit,  the  question,  under  the  plea  of  Not^ 
guilty,  was,  whether  the  defendant  was  shown  to  be  liable  for  the  pulling 
down  of  a  building  and  the  removal  of  a  fixture,  by  reason  that  he  had . 
given  a  warrant  to  a  broker  to  distrain  the  chattels  of  "^the  plain-  r^e^o^ 
tiff,  and  the  broker  had  done  the  acts  complained  of  under  the  ^ 
Bnpposition  that  they  were  chattels,  and  had  sold  the  things  removed, 
and  paid  over  the  proceeds  to  the  defendant,  who  had  received  the  same 
without  any  knowledge  that  a  trespass  had  been  committed :  the  question 
being  the  same  in  respect  of  the  pleas  to  the  declaration  and  new 
assignment. 

It  is  clear  that  a  principal  is  not  responsible  for  a  trespass  by  an 
agent,  unless  he  gave  a  prior  authority  or  subsequent  assent.  Here  the 
warrant  was  the  only  prior  authority,  and  clearly  did  not  extend  to 
destroying  a  building  or  removing  a  fixture.  The  chief  reliance  was 
therefore  placed  on  the  receipt  of  the  money  as  proof  of  a  subsequent 
assent ;  but,  as  the  defendant  had  no  knowledge  that  a  trespass  had 
been  committed,  and  received  it  in  the  belief  that  his  warrant  bad  been 
lawfully  executed,  the  receipt  under  such  circumstances  is  no  evidence 
of  assent.  Where  the  principal  is  responsible  for  damage  arising  from 
the  want  of  skill,  or  mistake,  of  the  agent  in  the  course  of  the  perform- 
ance of  his  employment,  the  principal  is  not  responsible  in  trespass  but 
in'  case ;  and  the  form  of  action  involves  an  interest  of  some  importance, 
as  the  measure  of  damages  in  an  action  on  the  case  would  be  confined 
to  an  indemnity. 

Where,  in  trespass  /or  taking  goods,  the  principal  was  held  to  be  a 
trespasser  ab  initio  by  reason  of  the  agent  misusing  goods  which  had 
been  seized  under  a  right  to  search,  it  is  stated  that  the  defendant 
approved  of  the  seizure  for  the  purpose  of  the  search  in  the  course  of 
which  the  goods  were  misused ;  the  seizure,  therefore,  was  expressly 
adopted  by  the  defendant,  and  became  his  act  with  all  its  incidents ; 

V.  Gibson,  Lane,  90.     *Where  the  authority  of  the  prin-  r-i^noQ 

cipal  as  to  taking  of  sheep  had  been  exceeded,  and  the  agents  ^ 
had  taken  sheep  not  within  the  authority,  and  had  sold  them  and  paid 
over  the  proceeds  to  the  principal,  it  was  held  that  the  principal  would 
not  be  liable  in  trover  unless  he  ratified  the  acts  of  the  agents  with 
knowledge  that  they  took  the  sheep  not  according  to  authority,  or  unless 
he  meant  to  take  upon  himself,  without  inquiry,  the  risk  of  any  irregu- 
larity which  they  might  have  committed,  and  to  adopt  all  their  acts. 
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The  latter  altemative  is  equivalent  to  ratifying  with  knowledge,  because 
the  intention  to  adopt  the  act  at  all  events  is  the  same  as  adopting  with 
knowledge.  A  new  trial  was  granted,  on  the  ground  that  there  was 
sufficient  evidence  to  go  to  the  jury  of  such  a  general  adoption.  The 
facts  constituting  such  evidence  are  not  distinctly  stated :  but  it  appears 
that  the  defendant  was  taken  to  have  ordered  the  sale  of  the  sheep  which 
had  been  wrongfully  taken :  Lewis  v.  Read,  18  M.  &  W.  884.t 

In  the  present  case  it  was  taken  by  consent,  as  if  found  by  the  jury, 
that  the  evidence  to  fix  the  defendant  consisted  solely  of  the  warrant  of 
distress  and  of  the  receipt  of  the  proceeds  of  the  sale.  The  defendant 
had  received  no  information  about  the  making  of  the  distress ;  neither 
had  he  interfered  about  the  sale.  The  facts  negative  a  ratification  with 
knowledge ;  and  there  were  no  facts  to  warrant  an  inference  that  he 
intended  anything  beyond  what  appears.  Lewis  v.  Read  is  thns  an 
authority  for  the  defendant.  Rule  absolute. 


See  Harris  «.  NicholM,  6  Munf.  483;  Puryear 
v.  Thompsoil,  5  Hump.  397 ;  Campbell  v.  Stoirt, 
2  Murph.  369;  Wright  o.  Wilcox,  19  Wend.  343; 
Wright  V.  Weatherly,  7  Terg.  367;  FergaBon 
9.  Terrj,  1  B.  Monr.  96;  Armstrong  v,  Cooley, 


5  Gilm.  509.  A  plaintiff  is  not  answerable  for 
the  irregular  execution  of  his  process  n&len  be 
commands  or  ratifies  it  West  v.  Shaeklej,  4 
Harzing.  287. 
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♦TKINITT  VACATIOK(a)  C*790 

The  QUEEN  v.  BOWEN.    June  14. 

Ebdictmenty  on  tUt  7  A  8  G.  4,  o.  29,  8.  63,  for  obtaining  money  under  fUfle  pretenoes.  On« 
count  staled  that  A.  B.  "did  falsely  pretend"  to  C.  D.  (setting  out  the  pretenoes),  "by  meani 
of  whieh  false  pretences"  the  said  A.  B.  did  "unlawfully  obtain  from  the  said  0.  D."  moneys 
of  the  said  G.  D., "  with  intent  to  oheat  and  defhtnd  the  said  C.  D.  of  the  same."  The  oount  oon- 
tained  averments  negativing  the  truth  of  the  pretenoes,  but  no  express  averment  that  A.  B. 
koew  them  to  be  false. 

Held,  that  under  stat  7  G.  4,  o.  64,  s.  21,  the  oount  waa  suffioient  after  verdict  Quaare,  whether 
it  would  have  been  bad  on  demurrer. 

iKBiCTMENf,  removed  into  Q.  B.  from  the  Cardigan  Sessions.  The 
fifth  count  stated  that  defendant,  John  Bowen,  unlawfully  did  falsely 
pretend  to  Humfrey  Hutchings,  that  he  the  said  J.  B.  had  caused  a  writ 
of  right  to  be  issued  at  the  suit  of  Margaret  Williams,  the  mother  of 
the  said  H.  H.  and  others,  for  the  purpose  of  establishing  the  right  of 
her,  the  said  M.  Williams  and  others,  to  a  certain  estate,  to  wit,  the 
Waddon  Hall  estate ;  and  the  said  J.  B.  then  and  there  requested  the 
said  H.  H.  to  advance  him  the  said  J.  B.,  some  money  towards  carrying 
on  the  said  action  so  commenced  by  the  said  writ  of  right.  By  means 
of  .which  false  pretences  the  said  J.  B.  did  then  and  there  unlawfully 
obtain  from  the  said  H.  H.  the  sum  of  11.  of  the  moneys  of  him  the  said 
H.  H.,  with  intent  then  and  there  to  cheat  and  defraud  him  of  the  same  :* 
whereas  in  truth  and  in  fact  the  said  J.  B.  had  not,  and  never  has, 
caused  a  writ  of  right,  or  any  other  writ  whatsoever,  to  be  issued  at  the 
suit  of  the  said  Margaret  Williams  and  others,  or  at  the  suit  of  the  said 
M.  Williams  alone,  or  at  the  suit  of  the  said  M.  Williams  jointly  with 
any  other  person  or  persons ;  and  whereas  in  truth  and  in  fact  there  was 
then  no  action  commenced,  or  to  be  carried  "^on,  in  which  the  said  r^cfrqi 
M.  Williams  was  in  any  way  interested.  To  the  great  damage,  ^ 
&G.,  and  against  the  fdJrm  of  the  statute,  &c.  Plea,  Not  guilty.  Issue 
thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Cardigan  Summer  assizes, 
1848,  the  prisoner  was  found  Guilty  on  this  count  only.  In  Michaelmas 
term,  1848,  Watson  obtained  a  rule  to  show  cause  why  a  new  trial 
should  not  be  had,  or  judgment  arrested. 

Tawmend  and  Benson  now  showed  cau8e.(6) — The  only  ground  on 

(a)  The  Court  sat  in  Bane  on  the  18th  June  and  the  two  foUowing  days;  20th  June  and  three 
following  days ;  and  on  6th  July  for  the  purpose  of  delirering  Judgments.  Some  Judgments 
were  abo  delirered  on  July  11th. 

(&)  WioHTHAK,  J.,  intimated  that  he  was  not  satisfied  with  the  result  of  the  trial,  and  that 
the  ease  ought  to  be  submitted  to  another  Jury ;  and  the  rule  was  made  absolute  for  a  new  trial| 
on  payment  of  costs  by  the  defendant  to  the  prosecutor.  See  a  subsequent  decision  as  to  these 
costii  Regina  v.  Bowen,  7  DowL  A  L.  3U.  The  present  report  is  oonflned  to  the  argument  on 
the  rule  to  arrest  Judgment 
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^hich  it  is  sought  to  arrest  the  jadgment  is  the  want  of  an  express 
averment  that  defendant  knew  the  falsity  of  the  pretences.  The  count 
is  framed  on  stat.  7  &  8  G.  4,  c.  29,  s.  53,  which  enacts  <<  That  if  any 
person  shall  bj  any  false  pretence  obtain  from  any  other  person'  any 
chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  defraud  any 
person  of  the  same,  every  such  offender  shall.be  guilty  of  a  misde- 
meanor.'' This  count  therefore  describes  the  offence  in  the  words  of 
the  statute;  and  the  present  objection  should  have  been  taken,  if  atall, 
on  demurrer :  after  verdict,  it  is  sufficient  by  stat.  7  G.  4,  c.  64,  s.  21 ; 
Regina  v.  Law,  2  Moo.  k  Rob.  197.  Independently  of  that  statute,  die 
effect  of  a  verdict,  at  common  law,  is  to  cure  any  defective  allegation, 
if  enough  appear  on  the  record  to  show  that  the  substance  must  hare 
been  proved  at  the  trial.  Here  the  jury  I)ave  found  that  the  prisoner 
*7Q91  "^^^^^^^7  pretended  to  Hutchings,  and  by  means  of  that  false  pre- 
^  tence  obtained  money  from  him  with  intent  to  cheat  and  defraad 
him  of  the  same.  The  guilty  knowledge,  necessary  to  the  offence  of 
obtaining  money  by  false  pretences,  must  have  been  proved  before  the 
jury  could  have  found  the  prisoner  guilty  of  the  false  pretence  with 
intent  to  defraud. 

The  Court  then  called  upon 

P.  Thompson  for  the  defendant. — ^It  is  not  sufficient,  within  stat.  T 
G.  4,  c.  64,  s.  21,  that  the  indictment  should  follow  the  description  in 
the  statutes  unless  that  description  comprehends  all  the  ingredients  of 
.the  offence ;  Regina  v.  Martin,  8  A.  &  E.  481  (E.  G.  L.  R.  vol.  35). 
For  anything  that  appears  on  this  indictment,  the  defendant  may  have 
believed  that  the  writ  was  actually  sued  out  by  his  agent;  knowledge 
of  the  falsehood  of  the  pretences  is  an  essential  ingredient  in  the  crime; 
Regina  v.  Wickham,  10  A.  &  E.  34  (E.  C.  L'.  R.  vol.  37),  Regina  p. 
Henderson,  2  Moo.  G.  G.  192.  In  the  latter  case  the  indictment  con- 
tained the  word  <<  fraudulently'*  in  addition  to  the  terms  here  used; 
yet  it  was  held  bad.  In  Hamilton  v.  The  Queen,  9  Q.  B.  271,  278  (E. 
G.  L.  R.  vol.  68),  Patteson,  J.,  in  describing  the  requisites  of  an  in- 
dictment for  false  pretences,  said :  <<  It  is  enough  to  say  that  the  pr^ 
tence  was  made  knowingly,  and  the  money  obtained  thereby  with  the 
'  intent  to  defraud,  and  that  the  pretence  was  false  to  the  defendant's 
knowledge."  That  is  in  exact  conformity  with  the  decision  in  Regina 
r.  Henderson.  Further,  the  count  is  repugnant  in  alleging  in  one  part 
that  the  action  by  writ  of  right  was  «'  commenced,"  and  in  another  that 
♦7931  ^  ^^^  *  ^^^^^  pretence  to  say  that  *it  was.  The  money  appears 
^  to  have  been  obtained  on  a  contract  that  the  defendant  vonld 
carry  on  a  suit,  not  on  a  pretence  that  he  had  begun  one.  [Lord  Den- 
man,  G.  J. — There  is  nothing  in  these  objections :  but  we  are  moch 
pressed  by  the  decision  in  Regina  v.  Henderson.] 

Townsend  and  Ben%on  were  then  called  on  to  resume  their  argument 
for  the  prosecution.     Regina  v,  Henderson  was  decided  upon  demurrer; 
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and  many  allegations,  imperfect  and  open  to  demurrer  on  that  ground, 
are  good  after  verdict ;  note  (1)  to  Stennel  v.  Hogg,  1  Wms.  Saund. 
228,  note  (1).  This  .common  law  curing  of  defects  bj  verdict  extends 
to  criminal  pleadings  as  well  as  civil ;  Regina  t^.  Waters,  1  Den.  C.  C. 
356.  And  here  stat.  7  G.  4,  c.  64,  s.  21,  applies ;  for  knowledge  is  no 
bgredient  in  the  offence  created  by  stat.  7  &  8  G.  4,  c.  29,  s.  53,  unless 
in  80  far  as  it  is  involved  in  the  falsely  pretending  with  intent  to  defraud. 
[WiQHTMAK,  J. — ^If  that  be  so,  Regina  v,  Henderson  was  ill  decided.] 
There  was  no  argument  in  that  ci^e ;  and  the  attention  of  the  Court  was 
not  called  to  the  wording  of  the  statute ;  the  repealed  statute,  30  G.  2, 
0.  24,  8.  l,(a)  contained  the  words  "knowingly  and  designedly.'*  The 
indictment  in  Regina  t;.  Henderson  would  no  doubt  have  been  bad  under 
that  statute;  and  the  Court  does  not  seem  to  have  been  reminded  that 
those  words  were  omitted  (probably  on  purpose)  in  stat.  7  &  8  G.  4,  c. 
29,  8.  53.  The  present  indictment  might  be  bad  on  demurrer :  but  the 
case  is  only  that  of  an  imperfect  allegation ;  the  knowledge  must  have 
been  proved. 

*P.  Thompson. — If  the  finding  of  the  jury  cures  the  defect  r:^^^^^ 
in  this  case,  Regina  v.  Wickham,  10  A.  k  E.  34  (E.  C.  L.  R.  •- 
vol.  37),  was  ill  decided.  That  was  after  verdict :  yet  Sir  F.  Pollock^  in 
argument,  admitted  that  the  words  «  falsely  and  fraudulently*'  did  not 
supply  the  want  of  an  averment  of  the  scienter.  Regina  v.  Henderson 
is  an  express  decision  that  <<  knowingly"  is  an  ingredient  in  the  offence : 
and  if  that  be  so  the  count  is  not  cured  by  stat.  7  G.  4,  c.  64,  s.  21. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  count  is  sufficient, 
at  least  after  verdict.  It  contains  a  description  of  the  offence  with  all 
the  ingredients  that  are  mentioned  in  the  statute  creating  it.  I  know 
it  is  said  that  a  description  containing  all  these  is  not  in  every  case  suffi- 
cient: but,  if  we  can  see  that  the  description  contains  all  the  ingredients 
necessary  to  constitute  the  offence,  the  count  is  surely  supported.  The 
great  difficulty  arises  from  the  decision  in  Regina  t;.  Henderson.  That 
case,  however,  was  not  fully  argued ;  and  there  appears  to  have  been 
an  oversight,  as  no  reference  was  made  to  the  language  of  the  last 
statute,  which  differs  from  that  employed  in  the  repealed  statutes. 
That  case,  too,  was  decided  on  demurrer;*  m  the  present,  the  objection 
is  taken  after  verdict.  With  all  the  grealr^eipect  which  I  feel  for  thbse 
who  decided  Regina  v.  Henderson,  I  think  that  we  are  bound  to  hold 
this  indictment  good. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  Undoubtedly  Regina  v. 
Henderson  is  an  authority  that,  '''on  demurrer,  the  want  of  a  r^ci^qc 
scienter  is  an  objection  to  an  indictment  for  false  pretences.  Rut  ^ 
many  objections  fatal  on  demurrer  are  not  available  in  arrest  ot  judg- 
ment, as  in  that  stage  of  the  case  it  is  considered  that  everything  put 
in  issue  was  proved  on  the  trial.     And  the  indictment  here  follows  the 

(a)  And  bm  atat  62  G.  3,  o.  64. 
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very  words  of  the  statute  creating  the  offence  (7  &  8  G.  4,  c.  29,  s.  53), 
which  does  not  use  the  terms  <<  knowingly'*  or  <«  designedly :"  and  stat 
7  G.  4,  c.  64,  s.  21,  says  that  a  count  shall  after  verdict  be  sufficient 
if  it  describe  the  offence  in  the  words  of  the  statute.  If  the  count  show 
a  crime  within  the  terms  of  the  statute,  though  defectively,  so  as  to  be 
bad  on  demurrer,  it  is  good  after  verdict.  Regina  t^.  Waters,  1  Denn. 
C.  G.  856,  goes  on  that  distinction.  Here  I  think  the  count  does  show 
a  crime  within  the  meaning  of  the  statute,  though,  if  Regina  t^.  Hender- 
son was  well  decided,  it  shows  it  defectively.  Such  knowledge  as  was 
necessary  to  constitute  the  crime  must,  I  think,  on  this  indictment,  be 
taken  to  have  been  proved  at  the  trial,  as  the  jury  have  found  i^  verdict 
of  Guilty.  Without,  therefore,  expressing  an  opinion  whether  or  not 
Regina  v.  Henderson  was  rightly  decided,  I  think  this  count,  after 
verdict  and  on  motion  in  arrest  of  judgment,  is  sufficient.(a) 

Rule  for  arresting  judgment  discharged. 

(a)  Only  two  Judges  were  present. 
Reported  by  0.  Blackburn,  Esq. 


*796]    .       *GARDNER  v.  SLADE  et  Ux.    June  14. 

Case  for  slanderous  words.  Plea,  Not  guUty.  Plaintiff,  a  domestie  servant,  about  to  enter  the 
service  of  B.,  referred  B.  for  her  character  to  defendant,  in  whose  service  plaintiff  had  been. 
Defendant  being  then  unwell,  her  husband  answered  the  application,  and  gave  plaintiff  a  goo4 
character ;  and  B.  took  plaintiff  into  service.  Defendant  recovered,  and,  in  a  letter  written 
to  B.  on  other  matters,  said  that  she,  defendant,  had  lately  been  much  imposed  upon  in  ber 
kitchen.  B.  in  consequence  made  further  inquiries  of  defendant  as  to  plaintiff's  character ;  sod 
defendant,  in  answer,  spoke  the  words  complained  of,  vis.,  that  she  suspected  plaintiff  of  dis- 
honesty. 

The  Jury,  in  answer  to  the  Judge,  found  that  defendant  intended  by  her  letter  to  induce  inqairiei 
on^B.'s  part  as  to  plaintiff:  and  they  found  a  verdict  for  plaintiff,  subject  to  leave  to  more  Ux 
a  nonsuit    On  motion  to  enter  a  nonsuit^ 

Held,  that  the  defendant  was  bound  to  correct  any  error,  as  to  plaintiff's  character,  into  wliitb 
she  supposed  B.  to  have  been  led  by  the  answer  to  B.'s  former  application ;  and  that  the 
words  were  spoken  under  such  circumstances  as  primft  facie  to  be  privUeged.  Held,slM, 
that  the  facts  that  defendant  alluded  to  plaintiff,  and  induced  inquiries  about  her,  were  not 
evidence  of  malice.    Rule  absolute  for  a  nonsuit 

Gasb  for  slanderous  words,  spoken  hj  the  female  defendant,  imputing 
dishonesty  to  the  plaintiff  as  a  servant.  Plea,  Not  guilty.  Issue 
thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  at  Westminster 
after  Hilary  term, '1848,  it  appeared  that,  the  plaintiff  haying  been 
cook  in  the  defendant's  family,  a  lady  named  Maloolmson  applied  to 
know  what  character  she  bore  while  in  defendants'  service.  At  the 
time  of  this  application  Mrs.  Slade  was  ill ;  Mr.  Slade  answered  the 
application,  and  gave  the  plaintiff  a  good  character ;  and  Mrs.  Malcolm- 
son  took  the  plaintiff  into  her  service.  Mrs.  Slade  recovered,  and  wrote 
a  letter  to  Mrs.  Maloolmson,  in  which  she  made  inquiries  as  to  the  ch«- 
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racier  of  another  seryant  who  had  been  in  Mrs.  Malcolmson's  service 
as  cook.  In  her  letter  she  asked  about  her  dealings  with  respect  to  the 
meat  lyid  other  things  required  in  the  kitchen,  and  ended  as  follows : 
<(I  mention  this  particularly,  having  discovered  that  I  have  been  much 
imposed  on  in  this  way  a  short  time  ago."  Mrs.  Malcolmson  called  on 
Mrs.  Slade,  and,  after  giving  her  the  required  information,  asked  if  in 
the  latter  part  of  the  letter  she  alluded  to  the  ^plaintiff  (who  had  p^citqit 
then  been  in  Mrs.  Malcolmson *8  service  about  six  weeks).  Mrs.  ^ 
Slade  replied  that  she  did,  and  then,  in  answer  to  questions  put  to  her, 
spoke  the  words  complained  of,  which  were  to  the  eifect  that  she  sus- 
pected that  the  conduct  of  the  plaintiff  when  in  her  service  was  not 
honest.  After  the  plaintiff  had  begun  to  take  legal  steps  against  the 
defendants,  Mrs.  Slade  wrote  to  Mrs.  Malcolftison  a  letter  ezpressing* 
her  vexation,  and  saying :  <«  You  will  remember  that  I  imputed  no  dis* 
honesty ;  for  of  that  I  have  no  knowledge."  The  defendants'  counsel 
contended  that  the  words  were  spoken  under  such  circumstances  as  tO' 
be  a  privileged  communication ;  and  that  there  was  no  evidence  of 
malice.  The  learned  Judge  gave  leave  to  move  for  a  nonsuit.  The 
jury,  in  answer  to  questions  by  him,  found  that  the  first  letter  was 
intoDded  to  allude  to  the  plaintiff,  and  to  invite  inquiry,  and  returned  a 
verdict  for  the  plaintiff,  damages  40«. 

CrowdeTj  in  Michaelmas  term,  1848,  obtained  a  rule  nisi  to  enter  a 
Bonsuit,  or  to  arrest  the  judgment.  The  arguments  on  the  latter  branch 
of  the  rule  are  omitted,  as  the  Court  pronounced  no  opinion  on  it.  In 
Hilary  term  last,(a)  and  on  this  day, 

Pet^rsdarff  showed  cause. — The  question  is,  whether  there  was  any 
evidence  to  go  to  the  jury  in  support  of  the  plaintiff's  case.  The  de- 
fendant invited  the  inquiry ;  the  jury  have  found  that  such  was  the 
intention  of  the  first  letter.  If  a  master  originates  the  communication 
which  is  prejudicial  to  the  servant,  the  communication  "^is  not  r^tYQo 
privileged ;  or  at  all  events  the  fact  that  the  master  did  volun-  ^ 
teer  the  statement  is  some  evidence  of  malice ;  Pattison  v.  Jones,  8  B. 
&  0. 578  (£.  G.  L.  R.  vol.  48).(6)  This  was  a  communication  made  after  the 
character  had  been  given,  and  after  the  plaintiff  had  obtained  a  situation : 
that  also  makes  it  at  least  a  question  for  the  jury  whether  the  statement 
was  bon&  fide  made  in  discharge  of  a  duty.  In  Fountain  v.  Boodle,  3  Q.  B. 
5  (E.  C.  L.  B.  vol.  43),  many  of  the  cases  are  collected :  and,  though 
the  facts  there  are  not  so  like  those  in  the  present  case  as  are  the  facts 
in  Pattison  t;.  Jones,  it  is  an  authority  to  show  that  there  was  a  ques- 
tion for  the  jury.  [Lord  Denman,  C.  J. — In  Fountain  v.  Boodle  there 
was  evidence  that  the  reason  for  the  dismissal  was  untruly  stated ;  there 
was  no  such  proof  here.     Coleridge,  J. — ^Of  course  the  jury  must 

(a)  January  27ih,  lSi0.    Before  Lord  Dbhmak,  C.  J.,  Pattbboh,  OouiBiDai,  and  Wron 
(6)  See  Griffltlu  r.  Lewis,  7  Q.  B.  61  (E.  C.  L.  R.  roL  53). 
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decide  upon  the  circumstances  under  which  the  communication  took 
place,  if  there  is  any  dispute  about  them :  but,  if  they  are  not  in  dis- 
pute, the  Judge  must  decide  whether  or  not  the  communication  i^  privi- 
leged. Patteson,  J, — ^If  I  give  a  character  with  a  servant  to  you  and 
afterwards  discover  that  it  is  a  false  one,  am  I  not  bound  for  your  sake 
to  tell  you  so  when  I  find  it  out  ?]  The  whole  subject  was  elaborately 
discussed  in  Gozhead  v.  Richards,  2  Com.  B.  569  (E.  G.  L.  R.  vol.  52), 
Blackham  v.  Pugh,  2  Com.  B.  611  (E.  G.  L.  R.  vol.  52),  and  Bennet  v. 
Deacon,  2  Gom.  B.  628  (E.  G.  L.  R.  vol.  62).  Though  the  Judges  in 
these  cases  did  not  agree  on  the  law,  none  of  them  diifered  as  to  the 
question  for  the  jury.  And  at  all  events  the  second  letter  here  was 
some  evidence  of  malice,  as  the  defendant  there  denied  having  used  the 
words,  and  admitted  that;  if  she  did,  they  were  not  true.  [WiQHTMAir, 
*7QQ1  *'* — ^^^  quite;  she  was  making  a  distinction  *between  know: 
'  -^  ledge  of  dishonesty,  and  suspicion.  The  only  circumstance  that 
induced  me  to  take  the  opinion  of  the  jury  at  all  was,  that  Mr^.  Slade 
by  .her  first  letter  seemed  to  invite  the  inquiry.  All  that  was  said  was 
in  answer  to  questions ;  but  there  was  evidence  that  those  questions 
were  induced  by  the  female  defendant.] 

OrowdeTj  contrd.. — There  was  no  evidence  for  the  jury  on  the  ques- 
tion of  privileged  communication.  The  words  spoken  were  such,  and 
were  spoken  under  such  circumstances,  as  to  be  privileged  unless  mali- 
ciously spoken ;  and  when  that  is  the  case,  the  speaking  of  the  words 
does  not  in  itself  afibrd  evidence  of  malice ;  Ghild  v.  AJleck,  9  B.  &  G. 
403  (E.  C.  L.  R.  vol.  17).     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  G.  J. — The  only  doubt  in  this  case  arose  from  the 
fact  that  the  inquiries  originated  with  the  female  defendant.  It  appears 
that,  having  occasion  to  write  to  the  plaintiflf's  mistress,  she  made  an 
allusion  to.  the  plaintiff  which  induced  the  questions  in  answer  to  which 
the  words  were  spoken.  I  think  Mrs.  Slade  was  at  liberty,  under  the 
circumstances,  to  allude  to  the  plaintiff.  I  think  the  privilege  which 
protects  a  master  in  giving  a  character  lasts  as  long  asanything  is  dis- 
covered, before  unknown  to  the  master ;  as,  for  instance,  if  I  give  a 
good  character  to  a  servant  and  next  day  discover  Jthat  the  servant  is 
dishonest ;  surely  in  such  a  case  it  becomes  my  duty  to  communicate  mj 
discovery  to  the  person  to  whom  I  have  given  the  character.  In  the 
present  case  there  was  no  evidence  of  malice.  I  think  the  learned 
*«001  "^^^S^  ^^^  '**8'^^  ^^  reserving  leave  to  enter  *a  nonsuit,  and  that 
-*  we  should  not  do  right  if  we  did  not  enter  one. 

GoLERiDGE,  J. — There  is  nothing  here  to  prove  express  malice ;  no- 
thing that  can  be  considered  evidence  of  malice,  except  the  fact  that 
the  words  were  spoke^i ;  and  that  must  be  taken  with  the  circumstances 
under  which  they  were  spoken.  Now,  if  the  circumstances  are  such  that 
all  that  was  said  and  done  was  consistent  with  duty,  the  speaking  of  the 
words  can  afford  no  evidence  of  malice.    In  the  present  case  it  was 
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consistent  with  the  defendant's  duty.  Mj  Lord  has  said  that,  if  I  in 
ignorance  give  a  character  by  which  a  servant  obtains  a  place,  and  after- 
wards discover  that  I  was  deceived,  it  becomes  my  daty  to  disclose  it : 
nobody  can  doubt  that.  It  is  as  if  the  question  were  now  for  the  first 
time  asked ;  for  in  fact  I  have  not  given  the  answer  I  meant  to  give, 
and  now  give  that  answer  which,  had  I  then  been  rightly  informed,  I 
should  have  given.  Here  Mrs.  Malcolmson  applied  for  the  plaintiff's 
character  whilst  in  Mr.  Slade's  family,  at  a  time  when  Mrs.  Slade, 
who  probably  knew  most  about  that  department,  was  unwell ;  and  the 
character  was  given  by  Mr.  Slade ;  which  is  the  same  thing  as  if  Mrs. 
Slade  had  been  applied  to  and  had  answered,  and  had  afterwards  dis- 
covered those  facts  of  which  Mr.  Slade  at  the  time  was  not  cognisant. 
Then  Mrs.  Slade,  having  recovered,  had  occasion  to  write  to  Mrs.  Mal- 
colmson ;  and  in  her  letter  she  made  what  we  must  now  consider  as  an 
allusion  to  the  plaintiff.  If  this  was  meant  to  lead  to  inquiries  into  the 
plaintiff's  character,  it  would  have  been  better  to  do  it  openly ;  but  I 
will  take  it  in  the  strongest  way  for  the  plaintiff,  that  *Mrs.  Slade 
meant  to  invite  a  question  in  order  to  have  the  opportunity  of 
making  the  answer,  and  that  she  is  in  the  same  position  as  if  she  had 
directly,  and  without  any  question  being  put,  said  to  Mrs.  Malcolmson 
that  she  had  been  deceived  in  the  character.  I  think  that,  for  the  reasons 
I  have  given,  she  would  in  such  a  case  have  been  in  the  same  situation, 
as  to  privilege,  as  ^he  would  have  been  in  when  the  character  was  applied 
for  at  first ;  and  it  is  clear  that  all  she  said  would  have  been  protected 
if  spoken  at  that  time. 

WiGHTMAK,  J. — ^It  is  quite  a  mistake  to  treat  questions  of  this  kind 
as  if  the  law  allowed  a  privilege  only  for  the  benefit  of  the  giver  of  the 
character.  It  is  of  importance  to  the  public  that  characters  should  be 
readily  given.  The  servant  who  applies  for  the  character,  and  the  per- 
son who  is  to  take  him,  are  equally  benefited.  Indeed,  there  is  no  class 
to  whom  it  is  of  so  much  importance  that  characters  should  be  freely 
given  as  honest  servants^  It  is  for  that  object  that  the  communications 
are  protected.  It  is  agreed  on  all  hands  that,  if  the  master  wantonly 
and  capriciously  volunteers  to  make  a  statement  injurious  to  the  servant, 
or  makes  such  a  statement  out  of  malice,  the  statement  is  not  privilege]!. 
In  the  present  case  the  question  is,  whether  there  was  any  evidence  of 
malice  on  the  part  of  Mrs.  Slade.  I  think  there  was  not.  She  was 
bound,  when  the  character  was  applied  for  in  the  first  instance,  to  state 
all  she  knew  or  believed ;  at  that  time  she  was  unwell ;  and  her  husband 
gare  the  character,  such  as  he  believed  it  to  be,  which  was  a  good  one. 
Afterwards  Mrs.  Slade  discovered  circumstances  which  led  her  to  believe 
that  the  character  thus  given  was  '''not  deserved.  She  tnakes  an  r^^or^Q 
allusion  to  the  plaintiff  in  a  letter  to  her  mistress,  who  in  conse-  *- 
quence  comes  to  make  inquiries ;  and  in  answer  to  those  inquiries  the 
words  are  spoken.    It  seems  to  me  precisely  the  same  thing  as  if  the 
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questions  then  put  had  heen  put  to  Mrs.  Slade  when  the  first  inquiry  u 
to  character  was  made.  The  answers  would  then  have  been  privileged, 
unless  malice  had  been  shown ;  and  I  think  that,  spoken  as  they  were, 
they  aflford  no  evidence  of  malice. 

Rule  absolute  for  a  non8uit.(a) 

(a)  Beported  by  G.  BUekbunii  Esq. 


DAY  V.  PAUPIERRE. 

In  a  cause  oommenoed  by  foreign  attachment  in  the  Lord  Mayor's  Courts  sinee  the  pesnag  of 
Stat  1  A  2  Vict  c.  110,  the  plaintiff  is  still  entitled  to  an  order  for  special  bail  or  a  prooedeodo. 

A  canse  so  commenced  was  removed  into  this  Court  by  certiorari.  A  return  was  made,  oiaittiBS 
to  show  that  the  garnishee  resided  within  the  Jnrisdietion  of  the  Mayor's  Court :  Held  no* 
objecUon  to  the  return,  which  was  in  the  usual  form. 

This  was  a  cause  removed  by  certiorari,  at  the  instance  of  the  de- 
fendant, from  the  Goi|rt  of  the  Lord  Mayor  of  London,  in  which  it  was 
commenced  by  foreign  attachment.  .  Coleridge,  J.,  at  the  plaintiff's 
instance,  made  the  usual  order  for  a  procedendo  unless  the  defendant 
put  in  special  bail.  Hawkins,  on  behalf  of  the  defendant,  obtained  a 
rule  nisi  to  set  aside  this  order,  or  that  entering  common  bail  should  be 
deemed  a  suflScient  compliance  with  it ;  on  the  ground  that  the  custom 
requiring  special  bail  to  dissolve  a  foreign  attachment  is  virtually 
abolished  by  stat.  1  &  2  Vict.  c.  110,  s.  1 ;  and  likewise  on  an  objec- 
tion to  the  return  made  to  the  certiorari.  In  last  Trinity  term,(a) 
*80ai  Warren  showed  cause. — The  custom  of  foreign  *attachment  is, 
-'  that  the  defendant,  to  dissolve  it,  must  put  in  special  bail  to  the 
amount  of  twice  the  debt  claimed  in  the  action,  or  else  render  his  body. 
The  Court  will  take  judicial  notice  of  the  custom ;  it  is  however  also 
stated  in  the  affidavits.  When  a  cause  is  removed  into  a  superior  Court, 
«(if  by  the  course  below  there  ought  to  be  special  bail,  though  common 
bail  would  do  if  it  had  commenced  above  originally,  yet  special  bail 
must  be  given  above,  or  a  procedendo  shall  go  ;*'  Gross  v.  Smith,  12 
Mod.  648,  646.  If  the  foreign  attachment  can  be  dissolved  by  entering 
a  ^common  apperaance,  either  in  the  Court  below  or  on  the  cause  being 
removed  by  certiorari,  the  custom  is,  for  all  purposes  of  utility,  destroyed. 
Stat.  I  &  2  Vict.  c.  110,  s.  1,  does  not  apply  to  such  a  case  as  this.  It 
enacts  that  no  person  <«  shall  be  arrested"  on  mesne  process.  If  the 
legislature  had  meant  to  put  an  end  to  the  custom  of  foreign  attachment, 
\>hun  terms  would  have  been  used.  It  is  a  straining  of  the  words  to  say 
liiut  «<  arrest"  includes  an  appearance  voluntarily  made  in  order  to  dis- 
cliarge  the  garnishee,  though  as  a  condition  to  that  appearance  bail 
must  be  put  in ;  Apdrews  v.  Clerke,  Carth.  25.  The  plaintiff  does  not 
wish  to  arrest  the  defendant ;  he  would  greatly  prefer  having  the  debt 

(a)  liay  S2d.    Before  Lord  Dekman,  C.  J.,  PATTBBOir,  CeuiBisaa,  and  ZuiM,  Ji. 
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to  having  the  defendant's  person.  Before  the  passing  of  stat.  1  &  2 
Vict.  c.  110,  it  had  been  held  that  on  the  removal  of  a  cause  by  cer- 
tiorari from  the  Lord  Mayor's  Court  the  defendant  was  not  at  liberty, 
under  stat.  7  &  8  6.  4,  c.  71,  s.  2,  to  pay  money  into  Court  in  lieu  of 
potting  in  and  perfecting  '^'special  bail ;  Morgan  v.  Pebrer,  2  rn^or^A 
Scott,  853.  That  shows  that  the  putting  in  of  special  bail  in  the  *- 
Court  above  is  not  an  arrest.  [Patteson,  J.,  referred  to  Wood  v, 
Thompson,  5  Taunt.  851  (E.  C.  L.  R.  vol.  1),  and  Bromley  t;.  Peck, 
5  Taunt.  852,  note.]  Another  ground  for  the  rule  was  that  the  re- 
turn to  the  certiorari,  which  is  in  the  form  always  used,  and  is  taken 
yerbatim  from  Tidd's  Forms  (8th  ed.),  p.  136,  does  not  disclose  that  the 
garnishee  was  within  the  city.  Even  if  the  return  is  faulty,  the  objec- 
tion is  waived  by  the  defendant's  putting  in  common  bail.  Besides,  the 
objection,  if  there  be  one,  should  be  taken  advantage  of  by  a  writ  of 
error  from  the  Court  below,  not  on  motion ;  Horton  v.  Beckman,  6  T. 
a.  760. 

Chambers  and  Hawkins^  contrd.. — The  custom  of  foreign  attachment, 
in  80  far  as  it  afforded  a  method  of  compelling  an  appearance  in  the 
Lord  Mayor's  Court  (which  according  to  Andrews  v,  Gierke,  Carth.  25, 
.  is  the  whole  object),  is  untouched  by  stat.  1  &  2  Vict.  c.  110 ;  but  it  is 
abolished  in  so  far  as  the  appearance  in  the  Mayor's  Court  was  by  cus- 
tom attended  by  an  arrest.  Before  stat.  1  &  2  Vict.  c.  110,  every  suit 
in  the  Mayor's  Court  commenced  by  putting  in  special  bail ;  since  that 
statute  the  practice  is  necessarily  altered.  The  cases  show  that  the 
Court  will  endeavour  to  put  a  liberal  constraction  on  stat.  1  &  2  Vict, 
c.  110 ;  Harrison  v,  Dickenson,  4  M.  &  W.  355,t  Bateman  t;.  Dunn,  5 
New  Ca.  49.  The  condition  attached  to  the  certiorari,  as  stated  in  Crosse 
V,  Smith,  12  Mod.  646,  that  the  defendant  should  put  in  good  bail, 
*wa8  at  that  time  lawful ;  now  it  is  not ;  for,  if  it  were,  and  the  r:,coAe 
defendant  were  not  provided  with  special  bail,  or  if  the  bail  ^ 
rendered  him,  he  would  be  detained  in  custody  on  mesne  process;  and 
surely  such  a  detention  is  an  arrest  within  stat.  1  &  2  Vict.  c.  110,  s.  1. 
[Pattbson,  J. — The  Courts  could  not  have  decided  as  they  did  in  Wood 
V.  Thompson,  5  Taunt.  851  (E.  C.  L.  B.  vol.  1),  and  Bromley  t;.  Peck,  5 
Taunt.  852,  note,  if  they  had  thought  that  the  render  of  the  defendant 
for  the  purpose  of  dissolving  a  foreign  attachment  was  an  arrest.  There 
is  no  writ  to  arrest  him ;  it  is  a  peculiar  mode  of  getting  rid  of  process 
against  his  property.  Your  argument  must  go  so  far  as  to  say  that  the 
defendant  might  in  the  Lord  Mayor's  Court  itself  get  rid  of  the  foreign 
attachment  by  entering  a  common  appearance.]  At  all  events,  the 
plaintiff  is  not  entitled  to  have  special  bail  unless  he  shows  that  the  debt 
was  properly  attached,  so  as  to  compel  an  entry  of  bail  in  the  Lord 
Mayor's  Court.  That  does  not  appear ;  for  it  is  not  shown  that  the 
garnishee  was  within  the  city ;  Crosby  v.  Hetherington,  4  M.  &  6.  933, 
946  (E.  C.  L.  B.  vol.  43).  Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  vacation  (July  5th),  delivered  judgment 


j<05  DAT  V.  PAUPIERRB.    T.  V.  1849, 

After  stating  the  circumstances  under  which  the  rule  nisi  was  obtained, 
his  Lordship  said :  It  was  argued,,  in  support  of  the  rule,  that  stat.  1  & 
2  Vict.  c.  llOy  abolishing  arrest  on  mesne  process,  had  in  effect  abolished 
the  custom  of  London  as  to  foreign  attachment,  because  such  attachment 
can  only  be  dissolved  by  the  defendant  in  the  cause  putting  in  bail  or 
*f<0(M  ^^n^^^^^S  9  therefore  that  such  attachment  is  '^'equivalent  to  an 

^  arrest,  which  is  prohibited  by  stat.  1  &  2  Vict.  c.  110.  The 
answer  is,  that  it  is  not  equivalent  to  an  arrest,  though  it  may  happen 
that  the  defendant  may  be  in  custody  under  it :  this  was  expressly  decided 
in  the  case  of  Wood  v,  Thompson,  on  the  authority  of  Bromley  v.  Peck, 
stated  in  the  note  there  ;  in  both  which  cases  the  defendants  were  arrested 
on  mesne  process  out  of  the  Courts  at  Westminster,  after  the  dissolution 
of  an  attachment  in  the  Lord  Mayor's  Court,  in  the  one  case  by  putting 
in  bail,  in  the  other  by  render.  Stat.  1  &  2  Vict.  c.  110,  do^  indeed 
abolish  arrest  on  mesne  process ;  but  it  relates  only  to  arrest  of  the 
defendant  by  the  act  of  the  plaintiff  in  suing  out  a  writ  for  that  express 
purpose.  The  statute  has  no  effect  whatever  as  to  the  voluntary  act  of 
the  defendant  in  the  Lord  Mayor's  Court,  either  of  putting  in  bail  or 
rendering  himself,  in  order  to  get  rid  of  the  customary  attachment 
against  his  property.  The  cases  cited,  as  to  the  operation  of  the  statute  ^ 
in  cases  of  bail  or  arrest  previous  to  the  passing  of  the  statute,  have  no 
sort  of  bearing  upon  this  case.  It  was  stated  by  counsel  that,  since  the 
statute,  the  appearance  of  a  defendant  in  the  Lord  Mayor's  Court  is  not 
by  putting  in  bail ;  and  that  is  true  where  the  suit  is  directly  against 
the  defendant  in  that  Court  without  any  process  of  foreign  attachment ; 
«  defendant  can  no  more  be  arrested  there  by  direct  process  than  in  any 
other  court :  but  it  is  not  pretended  that  since  the  statute  such  attach- 
ment can  be  dissolved  by  entering  a  common  appearance.  It  is  clear 
that  the  custom  remains,  and  is  wholly  untouched  by  the  statute  in 
question. 
*8071       *'^^  objection  was  made  that  the  return*to  the  certiorari  is 

-*  bad,  because  it  does  not  state  that  the  garnishee  resided  in  the 
city  of  London.  A  plea,  stating  the  custom  and  omitting  that  the  gar- 
nishee must  reside  in  the  city,  would  no  doubt  be  bad,  and  so  was  held 
in  Crosby  v.  Hetherington,  4  M.  &  G.  933  (E.  C.  L.  R.  vol.  43).  But 
upon  this  motion  we  have  no  question  before  us  as  to  the  custom :  the 
return  is  in  the  usual  form ;  and  the  custom  must  be  taken  to  have  been 
pursued.  Rule  discharged,  with  costs.(a) 

(a)  Reported  by  G.  Blaokbarn,  Bsq. 

Where,  in  an  action  commenced  agaioBt  an  administrator  in  the  Mayor'i  Court  in  Loodoo.  a 
debt  belonging  to  the  intestate'B  estate  is  attached  by  the  custom  of  London,  the  defendant,  if 
he  remove  the  cause  into  Q.  B.  by  certiorari,  must  put  in  special  bail,  or  a  prooedendo  will  be 
ordered. 

[May  22, 1852.]    Bastow  against  Gant,  administrator.    Action  commenced  in  the  Vayor^i 
Court  in  London.    A  debt  to  the  intesUte's  esUte  was  attached  in  th«  Ci^  by  the  eotom  of 
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London;  a  certiorari  from  the  Court  of  Q.  B.  issued  and  was  retnmed;  and  common  bail  was  filed. 
CoLEBiD«>,  J.,  ordered  that  a  procedendo  should  issue  unless  good  bail  were  put  in  within  six  days. 
Bblb,  J.,  discharged  a  flummoni  for  setting  this  order  aside,  but  gave  leave  to  apply  to  the  full 
Court  Locke  now  moTed  accordingly.  Ordinarily  special  bail  is  required  on  removal  by  certio- 
tui;  Day  v,  Paupierre  (suprft);  but  not  in  the  case  of  an  administrator,  who  is  exempt  from 
Bpecial  bail  generally;  3  Bac  Abr.  542  (ed.  7),  tit  Exeeuton  and  Adminittratort  (P)  5;  and  so 
where  a  cause  is  removed  by  habeas  corpus ;  Lumley  v.  Quarry,  1  Salk.  101,  Reg.  K.  B.,  HiL  2 
Jft.  2  Peacock's  Rules,  73.  In  Ashley's  Doctrine,  Ac,  of  Attachment,  p.  26,  it  is  said  that,  in  the 
ease  of  an  executor  or  administrator  the  attachment  may  be  dissolved  by  common  bail.  Lord 
CiMPBELL,  C.  J. — Generally,  an  administrator  need  not  give  special  bail  on  removal  by  certiorari  • 
but  there  must  be  an  exception  in  the  case  of  the  custom  if  Uiis  applies  to  administrators  at  all ; 
else  the  custom  would  be  illusory.  The  authorities  show  the  general  rule  only,  except  the  dio- 
toffl  from  Ashley,  for  the  correctness  of  which  Mr.  Locke,  an  experienced  practitioner  in  the 
Mayor's  Court,  does  not  himself  vouch.  There  is  no  ground  for  the  motion.  Coleridge,  J., 
eoncun-ed.  Ebub,  J. — Without  answering  for  the  Mayor's  Court,  I  know  that  the  practice  haa 
been  not  to  remove  by  certiorari  without  perfecting  special  bait  I  find  no  semblance  of  autho- 
ritj  for  not  applying  that  to  an  administrator  where  the  custom  applies  to  him,  which  would  be 
thos  quite  evaded.  Crovptoit,  J. — The  applicant  must  make  out  his  exemption:  the  authorities 
ihow  nothing  as  to  the  custom  of  London.    Rule  refused. 


*The  QUEEN  v.  The  Lords  and  Steward  of  the  Manor    ^^^^^ 
of  WEEDON  BECK.  L  ^"^ 

Testator  surrendered  copyholds  to  the  use  of  his  will,  and  devised  them  to  trustees  for  a  term 
of  years,  on  certain  trusts,  subject  to  which  he  devised  them  for  life,  with  remainder  in  tail, 
and  divers  remainders  over,  with  a  provision  for  cesser  of  the  term  on  ^e  trusts  being  satisfied. 
On  testator's  death,  the  trustees  were  admitted  tenants  to  hold  for  the  term  upon  the  trusts  of 
the  will;  and  a  fine  was  duly  paid  upon  such  admission.  Afterwards,  and  after  the  trustfi  of 
the  term  were  satisfied,  a  private  act  (7  <&  8  Vict  c.  24)  was  passed,  by  which  it  was  enacted 
that  certain  new  trustees  therein  named  might  sell  the  premises  freed  from  the  limitations 
of  the  will,  and  declare  that  the  copyhold  tenants  of  the  premises  should  thenceforth  be  trustees 
of  the  legal  estate  thereof  for  the  purchaser,  and  that  such  tenants  should  be  such  trustees 
accordingly,  until  the  same  should  have  been  surrendered;  with  power  for  the  new  trustees, 
by  any  surrender  according  to  the  custom  of  the  manor,  and  in  the  same  manner  as  if  they 
were  copyhold  tenants  of  the  same,  to  surrender  the  copyhold  hereditaments  so  to  be  sold  to 
the  use  of  the  purchaser.  The  act  contained  a  clause  saving  the  rights  of  all  persons  except 
those  interested  under  the  will.  The  said  trustees,  having  sold  the  premises,  tendered  a  formal 
surrender  to  the  steward,  which  he  refused  to  accept  The  grounds  of  refusal  were,  that  the 
trustees  were  not  tenants  of  the  manor,  and  must  themselves  be  admitted  before  they  could 
surrender ;  that  the  estate  tail  was  not  barred,  for  this  could  only  be  done  by  a  surrender 
for  that  purpose,  on  which,  by  the  custom  of  the  manor,  a  fine  would  be  payable ;  and  that 
the  lord  was  no  party  to  the  private  act,  and  not  bound  by  it     Held, 

That,  as  the  tenant  for  life  and  remainder-man  in  tail  had  already  been  admitted  by  the  admit- 
tanee  of  the  original  trustees,  and  as,  under  sect  50  and  other  sections  of  stat  3  A  4  W.  4, 
c.  74,  the  tenant  for  life  and  remainder-man  in  tail  might  (independently  of  the  private  act), 
by  one  surrender,  have  barred  the  entail  and  conveyed  to  the  purchaser,  the  lord  was  not  preju- 
diced by  the  private  act^  substituting  the  new  tmstees  as  surrenderors  in  lieu  of  the  tenant 
for  life  and  remainder-man  in  tail :  and  that  he  was  bound  to  accept  the  surrender. 

Mandamus.  The  writ  recited  that  William  Harris  was  seised  in  fee, 
at  the  will  of  the  lords  of  the  manor  of  Weedon  Beck,  in  Northamp- 
tonshire, according  to  the  custom  of  the  manor,  of  certain  custom- 
ary tenements ;  that,  in  1797,  he  surrendered  them  to  the  uses  of  his 
will ;  that  by  his  will,  in  1812,  he  devised  the  same  to  Earl  Spencer 
and  others,  for  a  term  of  sixty  years,  upon  certain  trusts  therein 
declared,  with  a  proviso  for  the  cesser  of  the  term  as  soon  as  the 
trusts  should  be  satisfied;   and  in  the  mean  time,  and  subject  to  the 
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♦fiOQ1  ^^^  term,  he  deidsed  the  said  premises  to  William  Harris  *tlio 
^  younger  for  life,  remainder  to  the  said  trustees  to  preserve, 
&c.,  remainder  to  the  first  and  other  sons  of  the  said  W.  Harris,  sac- 
cessively  in  tail  general ;  with  divers  remainders  over :  That  the  testator 
died  in  1818  without  having  revoked  or  altered  his  will:  That,  at  a 
general  Court  Baron  and  customary  Court  held  in  the  same  year,  it  was 
found  that  the  testator  died  seised;  and  one  of  the  said  trustees  wu 
admitted  tenant  of  the  said  premises  as  joint  devisee  with  the  other  trus- 
tees of  the  said  term,  to  whom  the  lords  of  the  manor  granted  seisin 
thereof,  to  hold  the  same  premises  unto  the  said  trustees  for  the  term 
of  sixty  years  from  the  day  of  the  death  of  the  testator,  upon  the  trusts 
in  the  will  mentioned,  at  the  will  of  the  lords,  according  to  the  custom 
of  the  manor,  by  the  rents,  customs,  and  services  therefore  due  and  of 
right  accustomed ;  and  the  fines  and  payments  in  respect  of  such  admis- 
sion were  then  duly  paid  and  made :  That  on  the  1st  January,  1827,  the 
trusts  of  the  term  were  satisfied :  That  by  stat.  7  &  8  Vict.  c.  24, 
(Private),(a)  intituled  <«  An  act  for  enabling  trustees  to  sell  the  estates 
devised  by  and  settled  to  the  uses  of  the  will  of  William  Harris,  Esquire, 
deceased,  and  for  authorizing  the  laying' out  of  the  moneys  arising  there- 
from in  the  purchase  of  other  estates,  to  be  settled  to  the  same  uses,"  it 
was,  amongst  other  things,  enacted,(6)  That  it  should  and  might  be  lawful 
for  certain  persons,  named  in  the  said  act,  to  sell  (amongst  others)  the 
said  copyhold  premises,  and  to  declare  that  the  copyhold  tenant  or  tenants 
of  the  same  premises  should  thenceforth  be  a  trustee  or  trustees  of  the 
legal  estate  thereof  for  such  purchaser,  his  heirs  and  assigns,  or  otherwise 
♦Aini  *^  ^^  should  direct,  and  such  tenant  or  tenants  should  be  sach 
-*  trustee  or  trustees  accordingly  until  the  same  should  have  been 
surrendered  to  the  use  of  the  purchaser  thereof,  &c.  ^  with  power  for  the 
trustees  or  trustee  for  the  time  being  authorized  to  make  sales  under 
that  act,  by  any  surrender  or  surrenders,  to  be  by  them  or  him  made 
into  the  hands  of  the  lords  of  the  said  manor  or  their  steward,  according 
to  the  custpm  of  the  said  manor,  and  in  the  same  manner  as  if  such 
trustees  or  trustee  had  been  or  were  the  copyhold  tenants  or  tenant  of 
the  same,  to  surrender  the  copyhold  hereditaments  so  to  be  sold  to  tie 
use  of  the  purchaser  thereof,  &c.,  as  he  should  direct,  and  to  be  holden 
at  the  will  of  the  lords  of  the  manor,  according  to  the  custom  thereof^ 
by  the  rents,  fines,  suits,  and  services  therefore  due  and  of  right  accos- 
tomed  ;  such  premises,  when  so  bargained  and  sold,  to  be  freed  and  dis- 
charged in  equity,  and,  when  surrendered,  to  be  freed  and  discharged 
at  law,  from  all  the  uses,  estates,  trusts,  limitations,  &;c.,  charged,  limited, 
and  contained  in  the  said  will,  of  and  concerning  the  premises.  The 
writ  then  recited  that,  by  indenture  of  the  29th  May,  1845,  the  trustees 
under  the  act  had  bargained  and  sold  the  said  premises  in  fee,  and  de- 
clared that  the  copyhold  tenant  or  tenants  of  the  premises  should  be  a 

(o)  Royal  AMent,  Sth  Angost  1S44.  (i)  Bj  Met.  L 
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trustee  or  trustees  of  the  legal  estate  for  the  purchaser ;  that  the  trustees 
under  the  act  afterwards  requested  the  steward  to  accept  a  surrender  to 
be  bj  them  made,  according  to  the  custom  of  the  manor,  of  the  premises 
so  bargained  and  sold,  to  the  use  of  the  purchaser  in  fee,  to  be  holden  at 
the  will  of  the  lords  of  the  manor  by  the  rents,  fines,  suits,  and  services 
therefore  due  and  of  right  accustomed,  and  tendered  to  the  steward  such 
surrender  duly  stamped ;  but  that  the  steward  refused  to  accept  such 
Surrender.     The  writ  then  commanded  the  defendants  to  accept 


a  surrender  from  the  said  trustees  according  to  the  custom,  &c.. 


[*811 


to  the  use  of  the  said  purchasers,  or  that  they  should  show  cause,  &c. 

Return.  That  the  trustees  under  the  said  act  of  parliament  were  not 
tenants  of  the  said  customary  tenements:  That  the  act  was  a  private- 
act  to  which  the  lords  of  the  manor  were  not  parties  or  privies :  That 
the  act,  by  an  express  clause,(a)  saves  to  the  Queen  and  every  other- 
person,  except  the  said  William  Harris  the  younger,  and  other  per- 
sons  interested  in  the  limitations  of  the  said  devise,  all  such  estate,, 
right,  title,  interest,  use,  trust,  claim,  and  demand  whatsoever,  of,  in,. 
to,  or  out  of  the  said  hereditaments,  as  they  or  any  of  them  had  or  might 
have  had  in  case  the  act  had  not  been  passed :  That,  according  to  the 
custom  of  the  manor,  the  lords  are  entitled  to  receive  a  fine  on  the  ad- 
mission of  a  new  tenant  to  any  of  the  copyhold  tenements  of  the  manor, 
and  that,  by  permitting  the  said  trustees  to  make  a  surrender  without 
the  trustees  having  become  tenants  of  the  said  tenements  and  having 
been  admitted  as  such  tenants  and  having  paid  the  said  customary  fine  on 
such  admission,  the  lords  would  be  deprived  of  a  fine  which  would  have 
been  jastly  due  to  them  in  respect  of  such  admission  :  That  the  said  W. 
Harris  the  younger  had  male  issue,  namely,  &;c.,  and  that  there  was  a 
valid  and  existing  entail  of  the  said  tenements  with  divers  remainders 
over:  That,  except  by  virtue  of  the  act,  no  valid  bargain  and  sale  or 
conveyance  of  the  said  tenements  to  the  said  purchaser,  to  hold  the  same 
in  fee,  could  be  made  without  a  previous  surrender,  and  '^'admis-  ^^^^  ^ 
sion  of  the  surrenderor,  in  order  to  bar  the  entail :  That,  accord-  *- 
ing  to  the  custom  of  the  manor,  the  lords  are  entitled  to  receive  a  cer- 
tain reasonable  fine  on  any  such  surrender  and  admission  for  the  purpose 
of  barring  any  entail,  &c. :  That  no  such  surrender  and  admission  has 
ever  taken  place ;  nor  has  any  fino  in  respect  thereof  ever  been  paid  or 
proffered  to  the  lords  of  the  manor.  Wherefore,  &c. 
General  demurrer  and  joinder. 

The  case  was  argued  in  last  Hilary  term  (i)  by  Karslake  for  the 
Crown  and  Creaty  for  the  defendants.  The  arguments  are  sufficiently 
noticed  in  the  judgment.  Owr.  adv.  vuU. 

Lord  Dbnman,  G.  J.,  in  this  vacation  (July  5th),  delivered  the  judg- 
ment of  the  Court. 

a)  SeetlL 
{h)  Janiuffy  17Ui.    Before  Lord  DcmcAir,  0.  J.,  PAmsoir,  Oolbbxmb,  and  Bru,  Ji. 

VOL.  xm.— 61  2  8 
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The  facts  of  this  case  appear  bj  the  writ  of  mandamus  and  return  to 
be  as  follows.  William  Harris,  having  surrendered  his  copjholds  to 
the  use  of  his  will,  devised  them  to  trustees  for  sixty  years  on  certain 
trusts,  subject  to  which  he  devised  to  another  William  Harris  for  life, 
remainder  to  his  first  son  in  tail,  with  divers  remainders  over,  with  a 
provision  for  cesser  of  the  term  on  the  trusts  thereof  being  satisfied.  On 
the  death  of  the  testator  the  trustees  were  admitted ;  but  it  is  not  stated 
whether  they  paid  a  fall  fine  or  not.  The  trusts  of  the  term  were  satis- 
fied. Long  afterwards,  a  private  act  of  parliament,  7  &  8  Viet.  c.  24, 
was  passed,  by  which  it  was  enacted  that  certain  new  trustees  therein 
named  might  sell  the  copyholds,  among  other  estates,  freed  and  di5- 
♦ftl^T  charged  from  the  limitations  *of  the  will,  with  power  for  them  (a) 

-*  «  by  any  surrender  or  surrenders  to  be  by  them  or  him  made  into 
the  hands  of  the  lord,"  or  steward,  «  according  to  the  custom  of  the  said 
manor,  and  in  the  same  manner  as  if  such  trustees  or  trustee  were  or  was 
the  copyhold  tenants  or  tenant  of  the  same,  to  surrender  the  copyhold 
hereditaments  so  to  be  sold,"  <(  to  the  use  of  the  purchaser,"  his  heirs  and 
assigns.  No  estate  was  given  to  the  new  trustees  by  this  act ;  and  there 
is  a  clause  saving  the  rights  of  all  persons  except  those  interested  under 
the  will.  The  new  trustees  have  sold  the  copyholds,  and  have  tendered 
a  formal  surrender  to  the  steward,  which  has  been  refused.  The  grounds 
of  refusal  are,  in  substance,  that  the  new  trustees  are  not  tenants  of  the 
manor,  and  must  themselves  be  admitted  before  they  can  surrender : 
That  the  estate-tail  is  not  barred,  which  can  only  be  done  by  surrender 
for  that  purpose,  on  which  by  the  custom  of  the  manor  a  fine  would  be 
due  to  the  lord :  That  the  lord  is  no  party  to  the  private  act,  and  not 
bound  by  it. 

It  is  clear  that  the  admission  of  the  original  trustees  operated  as  an 
admission  of  the  tenant  for  life  and  the  remainder-man  in  tail ;  indeed,  no 
point  was  made  of  that  sort  upon  the  argument.  It  is  equally  clear,  that, 
under  the  provisions  of  the  act,  the  surrender  by  the  new  trustees  and 
admittance  of  the  purchaser,  if  they  had  taken  place,  would  bar  the 
entail,  and  the  remainders  in  the  will,  as  against  the  parties  entitled 
under  that  will.  But  the  question  is,  whether  the  act  is  binding  on  the 
lord  to  accept  the  surrender.  For  the  lord  it  is  contended  that,  but  for 
^n-iA-y  the  act  of  parliament,  '^'two  surrenders  would  be  necessary  and 

-*  two  admittances,  and,  of  course,  two  fines ;  the  one  to  bar  the 
entail,  the  other  to  pass  the'  estate  to  the  purchaser ;  and  that  he,  being 
no  party  to  the  act,  is  not  bound  to  accept  one  surrender  only  and  lose 
one  fine.  Now  the  custom  of  the  manor,  as  set  forth  in  this  return,  by 
no  means  shows  the  necessity  of  two  surrenders ;  and,  when  we  advert 
to  the  provisions  of  stat.  3  &  4  W.4,  c.  74,(6)  ss.  15,  22,  40,  42, 50, 52,  it 
8eems  clear  that  the  tenant  for  life  and  remainder-man  in  tail  might 
(independefftly  of  the  private  act)  by  one  surrender  have  barred  the 

(a)  Sect  1. 

(6)  **  For  the  abolitioii  of  flnea  and  Ttow^nw,  and  for  the  nibttitation  «f  more  liiiple  modti 
•of  MBunmoe.'' 


18  ADOLPHUS  &  ELLIS.    N.  8.  814 

entail  and  conveyed  to  the  purchaser,  and  that  only  one  fine  would  in 
such  case  have  been  payable ;  it  being  always  recollected  that  the  tenant 
for  life  and  remainder-man  in  tail  had  already  been  admitted  by  the 
operation  of  the  admittance  of  the  original  trustees.  A  form  of  such 
surrender  is  given  in  Scriven  on  Copyholds,  vol.  ii.  p.  770  (4th  ed.), 
together  with  the  admittance  of  the  purchaser.  This  being  so,  the  lord 
of  the  manor  is  in  no  way  prejudiced  by  the  private  act  substituting 
the  new  trustees  as  surrenderors  in  lieu  of  the  tenant  for  life  and 
remainder-man  in  tail,  and  is  in  our  opinion  bound  to  Accept  their  surren- 
der.   And  a  peremptory  mandamus  must  be  awarded. 

Judgment  for  the  Grown.(a) 

(a)  Reported  bj  H.  DaTison,  Bsq. 
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BAOiiEY  and  Another  v.  PEARSON. 

BAILEY  and  Another  v.  HAINES. 

BAILEY  and  Another  v.  BRACEBRIDGE. 

DAWSON  ».  HAY. 

WILSON  V.  HOLDEN. 

Id  an  aetion  against  a  member  of  the  committee  of  a  projected  Railway  Company  for  work  and 
labour,  goods  sappUed,  and  money  paid,  the  jary  are  to  consider  whether  the  defendant,  by 
taking  upon  him  the  character  of  a  committee-man,  and  afterwards  acting  in  the  aflEairs  of  the 
Company,  has  anthorised  the  Company's  solicitor  or  secretary,  or  any  member  of  the  Commit- 
tee,  to  hold  him  out  to  the  world  as  personally  responsible  for  the  reasonable  and  necessary 
expenses  incarred  in  forming  such  a  Company,  and  on  its  behalf;  and,  then,  whether  the 
credit  was  giren  on  the  faith  of  his  being  so  personally  responsible.  ^ 

A  eommittee-man  by  merely  allowing  his  name  to  appear  in  tiiat  character  in  the  ordinary  form 
of  prospectus  issued  by  railway  companies  incurs  no  liability  to  a  tradesman  who  suppliee 
goods  to  the  Company ;  but  the  consent  of  a  person  to  his  name  so  appearing  may  be  a  fact  of 
importance  on  a  question  of  such  liability,  as  showing  that  he  took  an  interest  in  the  proposed 
eonoem,  whether  merely  as  a  patron  and  well-wisher,  or  as  co-operating  in  the  measures  pre- 
paratory to  its  formation.  It  becomes,  therefore,  material  to  know  what  the  committee  waa 
doing  when  he  joined  it,  and  whether  he  knew  what  it  was  doing,  and  concurred  therein.  If 
advertising,  printing,  and  stationery  are  necessary  to  the  Working  of  the  committee,  and  no 
fond  has  been  raised  to  pay  for  such  necessaries,  the  tradesman  may  justly  suppose  that  all 
▼bo  act  on  the  eommittee  hare  authorised  him  to  supply  them  on  their  credit,  although  the 
indiridoal  committee-man  has  not  specifically  given  such  authority,  and  though  the  tradesman 
may  know  nothing  more  of  the  committee-men  than  that  they  are  probably  men  of  character 
and  substance.  The  absence  of  the  committee-man's  intention  to  pledge  his  credit  is  imma- 
terial, if  he  have  given  the  authority  beforehand. 

Iff  however,  the  tradesman  looked  solely  to  the  deposits  on  shares  as  the  fhnd  from  which 
payment  was  to  be  made  to  him,  he  has  no  cause  of  action  against  the  committee-man. 

^  the  liability  of  the  committee-man  arises,  not  from  his  filling  that  character,  but  from  his 
antkbrizing  the  orders  for  goods  or  serrices,  his  admission  of  general  liability  may  be  evi- 
dence of  his  having  authorised  such  orders  before  his  name  appeared  on  the  committee. 

The  jory  are  to  consider  whether  such  an  admission  was  made  because  the  actual  liability  in 
law  was  questionable,  and  for  the  purpose  of  preventing  litigation,  or  whether  the  admission 
u  referable  to  his  conscientious  conviction  that  his  acts  have  made  him  personally  liable.  In 
tbe  huter  case  they  may  infer  his  general  liability. 
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Where  a  party  has  incnrred  and  paid  oostt  in  bringing  actions  against  oommittee-men  to  reeoTtr  • 
the  amount  of  his  obtim,  at  the  request  of  another  committee-man,  he  may  reeorer  such  eosti 
from  the  committee-man  at  whose  instance  he  sued,  under  the  oommon  count  for  money  peid. 

Where  it  appeared  that,  on  the  trial  of  an  action  against  a  committee-man  of  a  projected  railway 
company,  one  of  the  jury  was  also  a  member  of  the  committee,  and  had  been  sued  in  respect 
of  the  claim  then  in  question,  the  Court  granted  a  new  trials  on  payment  of  costs. 

The  affidavit  of  a  Juryman  may  be  received  to  explain  the  circumstances  under  whieh  he  came 
into  the  jury-box  on  the  trial  of  a  cause  affecting  his  own  interest,  though  his  affidavit  of  what 
occurred  in  the  box  during  the  trial  is  not  receivable. 

Thbsb  were  actions  of.  assumpsit  bj  advertising  agents,  printers,  and 
stationers,  against  ^le  defendants,  who,  in  the  respective  cases,  were 
*Rlfi1  ^^™'^®"  ^^  *either  the  Provisional  Committees  or  both  the  Pro- 
^  visional  and  Managing  Committees,  of  various  Railway  Companies, 
for  work  and  labour  and  goods  sold.  Non  assumpsit  was  the  only  plea 
which  it  is  material  to  notice. 

Bailey  v.  Macaulay  was  tried  before  Maule,  J.,  at  the  Leicestershire 
Spring  assizes,  1848.  The  defendant  was  a  member  of  the  Provisional 
and  Managing  Committees  of  the  Midland  Union,  Burton  on  Trent, 
A.shby  de  la  Zouch,  and  Leicester  Railway  Company.  Verdict  for  de- 
fendant. 

Whitehurst^  in  Easter  term,  1848,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  grounds  that  the  verdict  was  against  the  evidence,  and  that  the 
foreman  of  the  jury,  which  was  a  special  jury,  was  a  member  of  the  Pro- 
visional Committee  of  the  same  Company,  and  had  been  sued  in  respect 
of  the  same  demand.     In  last  Trinity  term,(a) 

Humfretf  andN  Macaulay  showed  cause ;  and  Maye9  and  MeUor  sup- 
ported the  rule.  Cur.  adv.  vuU, 

Bailey  v.  Pearson  was  tried  before  Wilde,  C.  J.,  at  the  Warwickshire 
Spring  assizes,  1848.  The  defendant  was  a  member  of  the  Provisional 
^^^  .^  and  Managing  '^'Committees  of  the  Railway  Company  mentioned 
-*  in  the  preceding  case.     Verdict  for  defendant. 

WhitehurHy  in  Easter  term,  1848,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  evidence,  and  also  on  the 
ground  of  misdirection.  The  alleged  misdirection  was,  that  the  Lord 
Chief  Justice  directed  the  jury  that  the  defendant  was  not  liable  if  he 
meant  not  to  make  himself  personally  liable,  but  merely  to  pledge  the 
funds  of  the  Company.     In  last  Trinity  term,(i) 

Humfrey  and  Macaulay  showed,  cause ;  and  Hay €9  and  Mellor  Bop- 
ported  the  rule.  The  counsel  for  the  respective  parties  did  not  agree  as 
to  the  precise  terms  of  the  direction.  Higgins  v.  Hopkins,  3  Exch.  163,t 
was  cited.  Cur,  adv.  vuH. 

Bailey  v.  Haines  was  tried  before  Lord  Dekman,  C.  J.,  at  the  London 
sittings  after  Trinity  term,  1848.  The  defendant  was  a  member  of  the 
Provisional  and  Managing  Committees  of  the  Railway  Company  men- 
tioned in  the  preceding  cases ;  but  it  was  not  proved  that  he  had  taken 

(a)  May  28th.    Before  Lord  Devuax,  C.  J.,  pAvnnov,  CoLiRiDOit  and  Erls,  Ja 
(6)  Kovember  8th.    Before  Lord  DEmcAv,  C.  J.,  Golekidok,  Wiohtm av,  and  Ebu,  Ja 
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'aoj  part  in  the  management  until  17th  October,  1845.  The  particulars 
of  demand  contained  items  commencing  some  months  before  this  date. 
Evidence  was  given  that  the  defendant  had  attended  various  meetings 
of  the  Managing  Committee,  at  which  the  following  business  was  trans- 
acted. In  December,  1845,  it  was  resolved  that  the  application  to  Par- 
liament for  a  bill  to  sanction  the  '^'scheme  should  be  postponed,  rif.a-ta 
as  the  scheme  could  not  then  be  carried  out  in  consequence  of  the  ^ 
non-payment  of  deposits  on  the  shares  allotted ;  and  that  an  account 
should  be  taken  of  all  the  liabilities  of  the  Company.  The  Secretary 
afterwards  reported  to  the  Managing  Committee  that  the  liabilities  of 
the  Company  amounted  to  5768Z.  10s.  Id. ;  and  the  claims  constituting 
that  amount,  and  among  them  the  claim  of  the  plaintiffs  for  1564J.  Is. 
6d.y  were  laid  before  the  Committee.  Several  meetings  were  held,  and 
the  financial  difficulties  of  the  Company  taken  into  consideration  ;  and, 
finally,  after  an  attempt  to  procure  2s.  a  share  from  the  allottees  to  meet 
its  liabilities  had  failed,  it  was  resolved  by  the  Managing  Committee,  at 
a  meeting  of  1st  July,  1846,  « that  the  secretary  having  ascertained  that 
the  present  outstanding  claims  on  this  Company  amount  to  57632.  10s, 
7i.,  after  deducting  the  assets,  that  the  same  be  equally  divided  between 
the  following  Provisional  Directors,"  &c. 

On  the  30th  July  1846,  it  was  resolved  that  four  members  of  the 
Managing  Committee,  the  defendant  being  one  of  the  four,  «  be  appointed 
a  subcommittee  to  investigate  the  accounts,  and  to  compromise,  as  far  as 
possible,  the  claims  against  the  Company."  Several  of  the  Provisional 
Directors  having  refused  to  contribute  their  quota  in  compliance  with  the 
resolution  of  the  1st  July,  it  was  arranged  that  the  plaintiffs,  on  behalf 
of  the  Managing  Committee,  should  proceed  against  the  defaulters  to  en- 
force payment  of  the  present  account  for  advertising,  stationery,  &c. ;  and 
on  the  29th  October,  1846,  a  list  of  the  Provisional  Committee-men  to  be 
proceeded  against  was  sent  by  the  Company's  attorney  to  the  attorney  for 
the  plaintiffs.  Proceedings  were  *commenced  accordingly,  the  r^ico-iQ 
attorney  for  the  plaintiffs  acting  throughout  under  the  instructions  ^ 
of  the  sub-committee.  The  actions  were  either  discontinued  or  compro- 
mised, with  the  sanction  of  the  sub-committee ;  and  the  sum  of  228Z. 
4«.,  for  costs  incurred  by  the  plaintiffs  in  these  actions,  constituted  part 
of  the  present  claim  against  the  defendant  under  the  count  for  money 
paid  to  his  use.  Several  applications  for  payment  of  their  bill  had  been 
made  by  the  plaintiffs  to  the  Managing  Committee,  who  never  disputed 
their  liability.  It  was  objected  that  the  sum  paid  by  the  plaintiffs  for 
costs  was  not  recoverable  under  the  common  count  for  money  paid. 
This  objection  was  overruled ;  but,  in  case  the  verdict  should  be  given 
for  the  plaintiffs,  leave  was  given  to  move  for  a  reduction  of  damages  > 
by  the  sum  of  2282.  4«.,  on  the  ground  that  this  part  of  the  claim  ought 
to  have  been  the  subject  of  a  special  count.  His  Lordship  directed  the 
jury  very  fully  as  to  the  character  and  effect  of  the  defendant's  conduct 

2s2 
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and  admissions.  (The  terms  of  his  Lordship's  direction  are  stated  in 
the  judgment  of  the  Court,  post,  p.  820,  on  refusing  to  grant  a  rale  for 
a  new  trial  on  the  ground  of  misdirection.)  While  the  jury  were  consi- 
dering their  verdict,  the  foreman  inquired  at  what  time  the  defendant 
appeared  by  name  as  a  director  in  any  prospectus  of  the  Conapftnj. 
Counsel  for  the  plaintiff,  in  answer,  handed  to  the  jury  two  of  sncli 
prospectuses,  the  one  dated  July,  1845,  and  the  other  September,  1845, 
in  both  of  which  the  defendant  was  named  as  a  director.  This  evidence 
was  objected  to  as  inadmissible,  but  was  received  on  the  ground  that, 
if  the  defendant  had  admitted  that  all  the  work,  of  which  the  printing 
of  .the  two  prospectuses  formed  part,  was  done  at  his  request,  he  might 
*82m  ^®  *affe<3ted  by  notice  that  he  was  therein  published  to  the  world 
-*  as  a  director.  The  plaintiffs  obtained  a  verdict  for  the  full  amount 
claimed. 

Humfrey^  in  Michaelmas  term,  1848,(a)  obtained  a  rule  niai  for  a 
reduction  of  damages,  and  also  for  a  new  trial.  He  moved  also  for  a 
new  trial  on  the  ground  of  misdirection :  on  this  last  point  the  Court 
took  time  to  consider.  Cktr.  adv.  wift. 

Coleridge,  J.,  in  the  same  term  (November  22d),  delivered  the  judg- 
ment of  the  Court  on  the  last-mentioned  point  as  follows. 

In  this  case  we  reserved  our  judgment,  on  a  motion  made  for  misdi- 
rection, in  order  that  we  might  have  an  opportunity  of  looking  at  the 
short-hand  writer's  notes  of  my  Lord  Desman's  summing  up. 

This  was  an  action  against  a  member  of  a  Provisional  and  also  of  a 
Managing  Committee  of  a  Railway  Company;  and  the  defendant's 
personal  liability  was  to  be  inferred  from  his  conduct  as  such,  and  the 
part  he  had  taken  in  regard  to  the  demand  of  the  plaintiffs,  and  of 
other  persons,  on  the  Committee.  We  find  it  was  carefully  pointed  out 
to  the  jury,  and  in  the  most  favourable  way  for  the  defendant,  that, 
owing  to  the  impressions  created  by  the  current  of  decisions  in  courts 
of  justice  at  the  time  with-  regard  to  the  liability  of  committee-men, 
merely  as  such,  the  defendant  might  have  done  acts  and  made  admis- 
sions which  ought  not  fairly  to  be  pressed  against  him ;  and  that  it  was 
*82n  ^'^^^^^  *pointed  out  to  them  that,  where  the  actual  liability  in 
-*  law  was  questionable,  and  it  was  not  intended  to  admit  it,  yet,  to 
prevent  litigation  and  by  way  of  compromise,  a  man  might  be  willing 
to  share  the  .payment  of  a  demand  among  a  number  of  co-committee- 
men  so  large  that  the  amount  would  fall  but  lightly  with  reference  to 
those  demands  upon  himself  individually.  The  jury  were  told  to  con 
sider  this ;  and,  if  they  referred  the  defendant's  conduct  to  such  modres, 
not  to  infer  against  him  any  admission  of  such  a  liability  as  would  make 
him  answerable  in  law ;  but  if,  on  the  other  hand,  they  thought  his  con- 
duct referable  to  his  own  conviction,  as  a  good  and  honest  man,  that  be 

(a)  November  8th.    Before  Lord  "DwmAX,  G.  J.,  GoLaRiDGX,  WxoRncAir,  and  Bblb,  Js> 
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had  made  himself  personally  liable  by  his  acts  and  dealings  with  the 
plaintiffs,  they  were  then  to  infer  that  liability. 

It  is  objected  that  the  jury  should  have  been  told  in  terms  to  consider 
whether  the  defendant  intended  to  make  himself  liable  on  a  contract 
between  himself  and  the  plaintiffs.  It  appears  to  us  that  this  was  quite 
nnnecessary,  because  the  jury  must  have  understood  from  the  action 
itself  that  a  liability  on  a  contract  express  or  implied  was  alone  in  ques- 
tion ;  and  it  might  have  misled,  because  the  jury  might  have  been  in- 
duced to  think  that  something  more  definite  and  express  was  necessary 
to  create  a  liability  than  the  law  requires. 

Upon  the  whole,  we  are  clear  that  upon  this  point  there  should  be  no 
role.  Rule  refused,  as  to  this  point. 

In  Trinity  term  Ia8t,(a) 

*Martin^  Whitehurstj  and  Phipson  showed  cause  in  Bailey  v.  rn^oao 
Haines,  and  Humfrey  and  Macaulay  supported  the  rule.  ^ 

The  following  authorities  were  cited  on  the  question  as  to  the  count 
for  money  paid:  Brittain  t;.  Lloyd,  14  M.  &  W.  762,t  Dawson  v.  Linton, 
5  B.  &  Aid.  521  (E.  C.  L.  B.  vol.  7),  Brown  v.  Hodgson,  4  Taunt.  189, 
Grissell  v.  Robinson,  3  New  Ca.  10,  Sutton  v.  Tatham,  10  A.  &  E.  27 
(E.  C.  L.  R.  vol.  37),  Bowl  by  v.  Bell,  3  Com.  B.  284  (E.  C.  L.  R.  vol. 
64),  Bayliffe  v.  Butterworth,  1  Exch.  425, t(J)  Barber  v.  Butcher,  8  Q. 

B.  863  (E.  C.  L.  R.  vol.  55),  and  Spencer  v.  Parry,  3  A.  &  E.  331  (E. 

C.  L.  R.  vol.  80),  and  Lubbock  v.  Tribe,  3  M.  &  W.  607.t 

Our.  adv.  vult. 

Bailey  v,  Bracebridge,  another  action  against  a  member  of  the  same 
Managing  Committee,  was  tried  before  Lord  Denman,  C.  J.,  sit  the 
London  sittings  after  Michaelmas  term,  1848 ;  when  a  verdict  was  found 
for  the  plaintiff. 

Humfrey^  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new  trial  on 
the  same  points  as  arose  in  the  preceding  case  with  respect  to  misdirec- 
tion and  the  count  for  money  paid.     In  last  Trinity  term,(c) 

Martin  and  Phipson  showed  cause ;  and  Macaulay  supported  the  rule. 

Cur.  adv.  vuU. 

Dawson  v.  Hay,  an  action  against  a  member  of  the  Provisional  Com- 
mittee of  the  Shrewsbury  and  Leicester  *Direct  Railway  Com-  r^icooq 
pany,  was  tried  before  Lord  Denman,  C.  J.,  at  the   London  ^ 
sittings  after  Michaelmas  term,  1848 ;  when  a  verdict  was  found  for  the 
plaintiff. 

S.  Temple,  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new  trial 
on  the  grounds  of  misdirection  and  that  the  verdict  was  against  the  evi- 
dence.    The  direction  to  the  jury  was  to  the  same  effect  as  in  the  pre-^ 
ceding  case  of  Bailey  v.  Haines.     In  last  Trinity  term,(c2) 

(a)  May  28th  tad  29th.    Before  Lord  Dehmaw,  C.  J.,  PATTBSoir,  Colebidos,  and  Eelb,  J«. 

(6)  See  Polloek  o.  Stobles,  12  Q.  B.  765  (E.  0.  L.  R.  toL  64). 

(e)  May  29th.    Before  Lord  Denman,  C.  J.,  Patteson,  Ooleridob,  and  Erlb,  Js. 

f(l)  Jane  4th.    Before  Lord  Denman,  C.  J.,  PATTBSOir^  Colbridob,  and  Erlb,  Js. 
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Sheej  Serjt.,  showed  cause ;  and  Martin  and  S.  Temple  supported  the 
rule.  Cur.  adv.  vuU. 

Wilson  V.  Holden,  an  action  against  a  member  of  the  Provisional  Com- 
mittee of  the  Avon  and  Severn  Valley  Railway  Company,  was  tried 
before  Lord  Denman,  G.  J.,  at  the  London  sittings  after  Michaeknu 
term,  1848  ;  when  a  verdict  was  found  for  the  plaintiff. 

Sir  F.  Thesigerj  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new 
trial  on  the  grounds  of  misdirection  and  that  the  verdict  was  against  the 
evidence.  The  direction  was  to  the  same  effect  as  in  the  preceding  case 
of  Bailey  v.  Haines.     In  last  Trinity  term,(a) 

Shee^  Serjt.,  Chambers  and  Lueh  showed  cause ;  and  Sir  F.  Thmgtr^ 
Crowder  and  Bovill  supported  the  rule.  Our.  adv.  vuU. 

Lord  Denman,  C.  J*>  in  this  vacation  (July  5th),  delivered  the  judg- 
ment of  the  Court. 

*fi9dr[      Numerous  discussions  that  have  lately  occurred  '^'brfore  vs 
-*  require  this  Court  to  declare  at  length  its  opinion  on  the  law 
applicable  to  the  liability  of  persons  acting  as  Provisional  committee- 
men of  Railway  Companies.     That  law  is  supposed  to  have  undergone 
a  great  revolution ;  and,  certainly,  that  class  of  persons  appear  to  hare 
succeeded  much  more  frequently  of  late  as  defendants  in  the  actions 
brought  against  them  than  formerly,  a  result  which  has  often  been 
ascribed  to  the  decision  of  two  cases  in  the  Court  of  Exchequer,  at  the 
close  of  the  year  1846 ;  Reynell  v.  Lewis,  15  M.  k  W.  617,t  Wyld  v. 
Hopkins,  lb.     In  each  of  those  cases  the  verdict  for  the  plaintiff  was  set 
aside,  and  a  new  trial  ordered ;  in  the  one,  without  payment  of  costs, 
because  the  Court  doubted  whether  there  was  any  evidence  from  which 
the  defendant's  liability  could  be  inferred;  in  the  other,  because  though 
the  Court  thought  there  was  such  evidence,  they,  at  the  same  time,  were 
of  opinion  that  the  jury  had  done  wrong  in  drawing  the  inference  of 
liability.     On  these  matters  of  evidence  opinions  will  naturally  differ: 
on  neither  can  it  be  said  that  any  proposition  of  law  was  laid  down. 
The  summing  up  of  the  Lord  Chief  Baron  in  Wyld  v.  Hopkins,  15  M.  k 
W.  517,t  is  not  reported.     In  Reynell  f .  Lewis,  15  M.  &  W.  619,t  he 
directed  the  jury  to  consider  <«  whether  the  defendant  had  become  a  pro- 
visional committee-man ;  and  if  he  had,  whether,  by  taking  on  him  that 
character,  and  afterwards  acting  in  the  affairs  of  the  Company  as  he 
had  done,  he  had  authorized  the  solicitor  or  secretary,  or  any  member 
of  the  Committee,  to  hold  him  out  to  the  world  as  personally  responsible 
for  the  reasonable  and  necessary  expenses  incurred  in  forming  such  a 
moor-]  company,  and  oa  *it8  behalf;  and  if  it  was,  then  whether  the 
work  was  done,  and  the  credit  given,  on  the  faith  of  his  being  so 
•personally  responsible."     With  this  we  fully  agree;  and  it  met  with  the 
sanction  of  the  Court  of  Exchequer. 

Before  those  decisions  it  had,  perhaps,  been  too  readily  taken  for 

(a)  June  4th.    Before  Lord  DjtxuAX,  C.  J.,  Pattksov»  CoiMBiMm,  ftnd  BsLiy  Ja. 
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granted  that  the  mere  fact  of  consenting  to  insert  his  name  in  the  pros- 
pectus as  a -provisional  committee-man  would  render  a  man  liable  upon 
ail  contracts  entered  into  by  or  on  behalf  of  such  Provisional  Committee. 
This  appears  to  have  been  denied  bj  the  Court.     But  the  denial  must 
be  taken  with  some  modification.     The  Court  observes  that  along  with 
that  fact  the  prospectus  itself  must  be  looked  at.     And  it  is  obvious  that 
express  consent  so  to  appear  in  a  prospectus,  in  some  cases,  as,  ex.  gr., 
if  that  prospectus  contained  an  engagement  to  pay  expenses,  would 
create  a  liability  to  be  sued  for  them.     The  denial  must  be  understood 
to  apply  to  the  ordinary  and  then  well  known  form  of  prospectus,  which 
contains  no  express  engagement  of  the  kind,  nor  indeed  anything  equiva- 
lent.   We  entirely  agree  in  this  observation ;  and,  indeed,  thpoughout 
the  whole  judgment  of  the  Court  of  Exchequer,  as  reported  in  15  M.  & 
W.  526,t  we  do  not  know  that  there  is  a  single  passage  from  which  we  . 
are  called  on  to  dissent.     The  general  doctrine  is  unquestionably  correct : 
that  a  defendant  can  only  be  liable  in  assumpsit  for  goods  sold,  or  for 
work  and  labour,  on  a  contract  made  by  him  either  personally  or  by  his 
authorized  agent.     That  judgment,  however,  appears  in  one  passage  to 
cast  an  indiscriminate  censure  on  the  course  previously  pursued ;  and 
the  case,  as  reported  in  other  contemporary  publications,  sets  forth  many 
interlocutory  remarks,  with  which  the  learned  *Barons  were  said  r^^of* 
to  have  accompanfed  the  argument  in  its  progress.     Some  of  ^ 
these,  which  perhaps  could  not  be  defended,  and  made  the  strongest 
impression  from  their  direct  opposition  to  the  current  of  opinion,  as  it 
had  then  set  in,  were  more  resorted  to  on  the  trial  of  subsequent  causes 
than  the  language  of  the  deliberate  judgment  in  banc.     The  practical 
conseqnenoies  were  such  as  we  have  stated  ;  but  the  law,  properly  speak- 
ing, underwent  no  change.     The  Provisional  committee-man,  merely  as 
80ch,  incurred  no  liability ;  but  his  consenting  to  become  one  was  a  fact 
of  importance  in  the  case.     It  showed  that  he  felt  some  interest  in  the 
proposed  concern,  whether  as  a  patron  merely  and  well-wisher  to  its 
ultimate  object,  or  as  one  taking  a  part  in  the  measures  preparatory  to 
the  formation  of  a  company.     The  latter  was  at  least  as  probable  as  the 
former;  and  both  objects  might  concur.     But  it  became  material  to 
know  what  the  (Provisional)  Committee  was  doing  when  he  joined  it ; 
whether  he  knew  how  it  conducted  itself;  whether  he  had  actually  con- 
curred in  its  proceedings.     If  he  was  present  at  its  appointment,  and 
heard  arrangements  made  for  its  meeting,  in  some  fixed  place,  at  a 
weekly  board,  which  should,  by  the  resolution  of  a  majority,  decide  on 
doing  all  that  could  be  consideder  necessary  in  order  to  start  the  in- 
tended company  by  means  of  works  and  materials  of  a  particular  descrip- 
tion, and  if  it  acted  by  means  of  a  secretary,  whom  he  saw  performing 
the  common  duties  of  such  an  ofiicer,  this  was  surely  evidence  of  his 
sanctioning  what  it  did  in  the  progress  of  the  affair.     If  advertising, 
printing,  and  stationery  were  absolutely  essential  to  the  working  of  tho 
VOL.  xiii.— 62 
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Committee,  surely  advertiser,  printer,  and  stationer,  unless  they  meant 
^^07-1  ^0  *^^^  gratuitously,  who  in  tHeir  trade  supplied  the  needful 

-*  articles,  would  be  naturally  and  justly  led  to  suppose  that  all  who 
acted  on  that  Committee  gave  authority  to  issue  the  orders  for  them  on 
their  credit,  no  fund  having  been  previously  raised  for  their  payment; 
and  this,  though  the  committee-man  never  gave  any  direct  authority  to 
the  secretary  to  pledge  his  personal  credit,  nor  specifically  intended  him 
to  do  so,  nor  ever  thought  about  liability,  and  though  the  tradesman 
knew  only  in  general  that  the  committee-men  were  probably  persons  of 
character  and  substance,  but  might  at  the  time  be  unacquainted  witli 
their  names.  His  not  intending  to  pledge  his  individual  credit  cannot 
a£fect  the  question,  if  he  gave  the  authority  beforehand.  The  attomej  s 
assurance,  often  given  in  such  cases,  that  he  would  not  become  person- 
ally liable  by  what  he  did,  rather  raises  a  presumption  against  him. 
That  the  tradesman  and  committee-men  both  looked  to  the  deposits  as 
the  fund  from  which  payment  might  be  made,  is  not  improbable ;  and, 
if  the  tradesman,  indeed,  looked  to  them,  he  had  no  cause  of  action 
against  the  committee-man  ;  but,  in  my  experience  at  Nisi  Prius,  I  do 
not  remember  a  single  case  in  which  that  has  been  made  probable,  or 
even  gravely  submitted  by  a  defendant's  counsel  to  the  jury. 

While  the  status  of  Provisional  committee-man  was  thought  in  itself  to 
create  liability,  it  was  evidently  important  to  prove  the  period  at  which 
a  defendant  was  first  invested  with  that  character.  But,  when,  on  a 
fuller  consideration,  the  liability  was  recognised  as  arising  from  a  con- 
tract to  be  inferred  from  giving  orders  for  the  goods  or  services,  the 
inquiry  was  no  longer  «<  when  did  he  become  a  committee-man  ?"  but 
*ft9ft1  *"when  did  he  take  a  part  in  giving  such  orders?"     And  that 

-*  might  evidently  have  been  long  before  the  committee  was  formed. 
Here  one  species  of  proof  has  been  much  resorted  to,  the  proof  of  ad- 
mission of  liability  for  sums  including  the  charge  on  account  of  those 
orders.  A.,  a  committee-man  only  from  1st  November,  might  promise 
B.  to  pay  his  bill,  or  might,  in  some  other  way,  make  admission  that  he 
was  liable  for  work  done  partly  before  that  date  and  partly  after ;  and 
the  promise  might  be  evidence  of  a  contract  from  the  earliest  date  in  it: 
that  is,  he  may  have  concurred  in  giving  orders  while  united  with  others 
in  forwarding  the  scheme  before  his  name  appeared  on  the  committee. 
As  there  is  hardly  an  example  of  an  order  given  by  ad  individual  mem- 
ber of  the  committee  to  an  individual  tradesman,  the  evidence  at  every  step 
was  unavoidably  circumstantial,  and  subject  to  all  the  animadversions 
that  are  habitually  made  on  such  evidence.  The  usual  artifice  of  picking 
the  whole  web  to  pieces,  and  saying  of  each  part  that  that  was  insuffi- 
cient, has  been  constantly  restored  to,  and  an  appeal  triumphantly  made 
to  other  cases  in  which  it  has  failed  to  convince  a  jury,  or  has  appeared 
unsatisfactory  to  the  presiding  Judge  :  juries  have  taken  opposite  views; 
and  Judges  have  formed  very  different  impressions.     Still  the  duty  of 
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the  Judge  is  nniform :  to  tell  the  jury  what  the  law  is,  and  lay  the  facts 
fairly  before  them ;  he  cannot  guaranty  uniformity  in  all  the  verdicts, 
or  expect  that  all  Judges  will  have  derived  their  general  opinion  on  the 
Bubject  from  precisely  the  same  model.  It  may  be  remarked  that,  in 
construing  the  statements  of  committee-men  which  were  proved  as  evinc- 
mg  a  consciousness  of  liability,  a  degree  of  '^'indulgence  was  r^cooo 
exhibited  towards  them  on  most  of  these  trials  which  has  hardly  ^ 
been  extended  to  any  other  class. 

We  have  entered  into  this  lengthened  explanation,  partly  for  the 
satisfaction  of  showing  that  the  law  has  been  much  more  consistent, 
throughout  this  conflict  of  decisions  on  complicated  and  varying  facts, 
than  has  been  commonly  imagined,  but  principally  to  make  the  grounds 
of  our  present  decisions  perfectly  clear.  We  have  to  inquire  in  each 
case  whether  the  law  has  been  well  laid  down  to  the  jury,  whether  the 
trial  has  been  fairly  had,  and  whether  in  any  case  it  has  led  to  a  deter- 
mination so  manifestly  erroneous  in  the  evidence  adduced,  that  justice 
demands  a  further  investigation. 

The  first  of  the  cases  now  awaiting  our  decision,  Bailey  t;.  Macaulay, 
where  the  verdict  was  given  for  the  defendant  before  my  brother  Maule, 
at  Leicester,  was  questioned  as  tried  by  an  improper  jury.  One  of  the 
gentlemen  who  served  as  foreman  was  a  brother  Provisional  committee- 
man of  the  same  company  with  the  defendant,  who  had  the  verdict. 
This  appears  to  us  to  be  wrong :  though  he  was  left  on  the  special  jury, 
he  ought  to  have  informed  the  Judge  of  his  peculiar  position.  He  does 
not  make  any  affidavit  that  he  did  not  know  that  he  was  about  to  dispose 
of  interests  essentially  the  same  as  his  own;  and  a  juryman's  affidavit 
may  explain  the  circumstances  under  which  he  came  into  the  jury  box, 
though  a  juryman's  affidavit  of  what  occurred  in  the  box  during  a  trial 
cannot  be  received.  We,  therefore,  cannot  help  inferring  that  he 
thought  that  his  own  interest  might  be  affected  by  the  verdict,  and  are 
of  opinion  that  for  this  defect  there  ought  to  be  a  new  trial,  but  upon 
payment  of  costs,  as  *the  plaintiff's  attorney  by  his  neglect  con-  r<,oQA 
tributed  to  this  failure  of  justice.  ^ 

The  second  trial,  Bailey  t;.  Pearson,  before  my  Lord  Chief  Justice 
Wilde,  at  Warwick,  terminated  in  the  same  manner.  The  objection 
here  was  to  the  summing  up ;  but  we  are  all  quite  satisfied  with  the 
learned  Judge's  statement  of  it.  All  the  cases,  Bailey  v.  Bracebridge, 
Bailey  t;.  Haines,  Dawson  v.  Hay,  W^ilson  v.  Holden,  tried  a^  Guildhall, 
before  me,  were  summed  up  with  the  same  observations;  and  that  sum- 
ming up,  sanctioned  in  this  Court  in  Michaelmas  term,  in  Bailey  t;. 
Haines,  appears  to  us  to  be  correct. 

The  rules  for  new  trials  on  the  ground  of  misdirection  probably  would 
not  have  been  granted,  except  for  the  report  of  the  case  of  Higgins  t;. 
Hopkins,  8  Exch.  163,t  recently  decided  in  the  Court  of  Exchequer. 
That  case  was  tried  before  the  Lord  Chief  Justice  Wilde,  and  a  rule 
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for  a  new  trial  made  absolute  on  a  point  which  does  not  arise  here.  We 
do  not  agree  with  the  doctrine  asserted  in  some  reports  of  that  case.  We 
have,  reason,  however,  to  think  that  very  possibly  that  doctrine  was  not 
laid  down  by  the  Court,  as  some  misconception  has  undoubtedly  crept 
into  the  report,  which  was  made  manifest  to  us  in  more  than  two  par- 
ticulars by  the  learned  counsel  engaged.  The  observations  on  the 
summing  up  in  these  actions  were  minutely  critical,  and  do  not,  we  think, 
entitle  the  defendant  to  a  new  trial  for  misdirection.  Much  remark  was 
made  on  the  effect  of  a  defendant's  admission  on  the  winding  up ;  bat 
the  general  observation  here  applies,  that,  as  it  is  evidence  in  the  cause, 
♦ft^n  ^^  ^^^^  ^^  ^^^^  before  the  *jury  for  their  consideration,  as  con- 
•^  nected  with  all  the  other  circumstances  of  the  case. 

Some  of  these  verdicts  were  challenged  as  against  evidence.  We  are 
by  no  means  sure  that  we  as  jurymen  should  have  concurred  in  them; 
but,  where  so  much  perplexity  and  uncertainty  must  prevail,  we  cannot 
think  ourselves  justified  in  depriving  either  party  of  a  decision  fairly 
obtained,  where  the  law  has  been  properly  laid  down. 

One  of  these  cases,  Bailey  v.  Haines,  however,  stood  under  peculiar 
circumstances :  the  action  was,  inter  alia,  for  printing  prospectuses ;  and 
the  work  was  admitted  by  the  defendant  to  have  been  done.  Before 
making  up  their  mind,  the  jury  wished  to  be  informed  at  what  time  the 
defendant  had  become  a  committee-man;  and  hereupon  the  learned 
counsel  for  the  plaintiff,  turning  to  one  of  the  prospectuses,  gave  them 
the  date.  This  was  objected  to,  but  received  on  the  ground  that  the 
defendant's  admission  of  all  the  work  being  done  implied  an  admission 
of  the  defendant's  having  been  called  in  the  prospectus  a  committee-man 
at  that  time :  but,  the  learned  counsel  stating  that  he  was  taken  by  sur* 
prise  by  the  use  made  of  this  particular  charge,  and  had  in  fact  no 
opportunity  of  observing  upon  it,  we  think  the  verdict  for  the  plaintiff 
unsatisfactory,  even  if  the  rigorous  rules  of  larw  would  have  not  excluded 
the  evidence;  and  in  this  case  the  rule  for  a  new  trial  ought  to  be  made 
absolute  upon  this  ground.  But,  as  the  plaintiff,  at  all  events,  was  en- 
titled to  a  verdict,  and  the  rejection  of  this  evidence  would  have  only 
reduced  the  damages  by  the  amount  of  debt  incurred  before  the  defend- 
ant joined  the  committee,  we  think  that,  if  the  plaintiff  will  consent  to 
take  off  that  amount,  the  rule  for  a  new  trial  should  be  discharged. 


►882] 


'''One  thing  more  only  remains  to  be  noticed :  a  sum  of  2281 


was  awarded  to  the  plaintiff  under  these  peculiar  circumstances. 
He  had  been  induced  by  the  defendant  and  others  to  bring  actions  against 
others  of  the  Committee  for  his  bill,  in  order  to  relieve  themselves  by 
any  amount  to  be  thereby  recovered.  The  above-mentioned  sum,  228/. 
4«.,  was  the  amount  of  the  costs  incurred  by  the  plaintiff  to  his  own 
attorney  in  bringing  those  actions.  Whether  this  money,  though  its 
expenditure  followed  upon  compliance  with  the  request  of  the  defendant, 
can  be  recovered  in  indebitatus  assumpsit  as  money  paid  to  his  own  use, 
is  an  important  general  question,  which  we  wish  to  consider  more  fully. 
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On  a  subsequent  day  in  this  vacation  (July  llth). 
Lord  Denman,  C.  J.,  delivered  the  further  judgment  of  the  Court,  in 
Bailey  v.  Haines,  and  Bailey  v.  Bracebridge,  stating  that  the  doubt, 
whether  the  2282.  4«.  paid  by  the  plaintiffs  to  their  attorney  could  be 
recovered  under  the  count  for  money  paid,  was  removed,  and  that  the 
Court,  after  considering  the  authorities,  were  of  opinion  that  a  special 
count  was  unnecessary. 

Bailey  v.  Macaulay.  Rule  absolute  on  payment  of  costs. 

Bailey  v,  Pearson.  Rule  discharged. 

Dawson  v.  Hay.  Rule  discharged. 

Wilson  V.  Holden.  Rule  discharged. 

Bailey  t^.  Haines.  Rule  discharged  conditionally.(a)  • 

Bailey  v.  Bracebridge.        Rule  discharged.(() 

(a)  The  reduction  of  damagee  enggeited  in  the  jndgment  wai  allowed  by  the  plaintiib;  and 
the  rule  wai  diicharged  ibsolutelj. 
See  Bailej  v.  Hainee  and  Baxter  o.  Bracebridge,  15  Q.  B.  538  (E.  C.  L.  R.  toL  69). 
(5)  Reported  by  H.  Darison,  Esq. 

The  membera  of  a  committee  appointed  by  a    the  party,  are  pereonally  liarble  for  the  bilL 
poUtieal  meeting  to  proTide  a  free  dinner  for    Eiohbanm  v.  Irons,  6  Watta  A  Serg.  67. 


♦The  QUEEN  v.  SUTCLIFFE,  Esq.  [*833 

By  an  act  tor  lighting  the  parish  of  B.,  rates  may  be  imposed  on  the  oconpiera  of  tenements 
within  B.,  and  it  is  enacted  that  the  rates  shaU  be  paid  by  sneh  oconpiers,  and  '<they  are 
hereby  required  to  pay  the  same."  By  a  subsequent  section,  rates  not  paid  may,  on  proof 
before  a  justice  for  tKe  county  of  S.,  be  levied  by  distress.  At  the  time  when  the  local  act 
passed,  the  parish  of  B.,  which  is  in  the  county  of  S.,  was  partly  within  the  borough  of  B. 
(in  the  charter  of  which  is  a  non-intromittant  clause)  and  partly  in  the  county  at  large. 
Under  the  operation  of  stat.  '2  A  3  W.  4,  c.  64,  and  stat  5  A  6  W.  4,  c.  76,  the  whole  parish 
of  B.  was  included  in  the  borough,  which  obtained  a  separate  court  of  quarter  sessions. 

Held,  that  the  non-payment  of  rates  was  an  "ofTence"  within  the  meaning  of  stat.  7  W.  4  A  1 
Viet  c  78,  8.  81 :  and  that  the  jurisdiction  to  hear  complaints  as  to  such  non-payment  was 
transferred,  by  that  statute,  from  the  Justices  of  the  county  of  S.  to  the  justices  of  the  borough 
ef  B. 

Phinn,  in  Easter  term,  1849,  obtained  a  rule  under  stat.  11  k  12 
Vict.  c.  44,  s.  5,  calling  upon  William  Sutcliffe,  Esq.,  mayor  of  the  city 
and  borough  of  Bath,  and  one  of  the  justices  of  the  peace  in  and  for 
the  said  city  and  borough,  and  Charles  Cockle,  to  show  cause  why  the 
said  William  SutcliiTe  should  not  proceed  to  hear  and  determine  a  com- 
plaint against  Cockle  for  non-payment  of  a  rate  assessed  upon  him  as 
occupier  of  premises  in  the  parish  of  Bathwick,  within  the  said  city, 
under  stat.  41  G.  3,  c.  cxxvi.  (local  and  personal,  public.)  (a)  In  the  ^ 
Bame  term  he  obtained  a  similar  rule  against  Mr.  Sutcliflfe  in  the  case 

(a)  Entitled  "  An  Act  for  paving,  steaning,  cleansing,  watering,  lighting,  watching,  and  regu- 
Uting  the  streets,  squares,  lanes,  ways,  passages,  and  public  places,  within  the  parish  of  Bathwick, 
in  the  county  of  Somerset,  and  for  removing  and  preventing  nuisances,  annoyanoes,  encroach- 
Beots,  and  obstructions,  and  for  establishing  a  proper  and  eifeotiTe  police  therein." 

2T 
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of  Louisa  Bonacci,  another  occupier  of  premises  in  the  same  parish  and 
city. 

The  facts  which  were  undisputed  appeared  to  be  as  follows.  At  the 
time  when  stat.  41  Gt.  3,  c.  cxxvi.,  was  passed,  the  parish  of  Bathwick 
*ft^4.1  ^*®  partly  within  the  ♦city  of  Bath,  which  was  an  ancient  cor- 
-^  poration.  This  charter  had  a  non-intromittant  clause.  The 
greater  part  of  the  parish  was  beyond  the  bounds  of  the  city.  Stat 
41  G.  3,  c.  czxvi.,  created  commissioners  for  the  purpose  of  paving, 
&c.,  the  public  places  within  the  parish  of  Bathwick.  By  section  11 
it  is  enacted  that  the  occupiers  of  premises  in  Bathwick  shall,  on 
notice  from  the  commissioners,  pave  and  repair  the  footways,  jtc, 
adjoining  to  their  premises,  and  that  on  their  default  the  commission- 
ers may  execute  the  repairs,  and  shall  be  reimbursed  the  charges  of 
doing  so  by  the  occupier,  which  charges  shall  be  levied  by  distress  and 
sale  of  such  occupier's  goods  in  like  manner  as  the  rates  thereinafter 
directed  to  be  raised  and  levied  are  directed  to  be  levied.  Sect.  43, 
after  giving  the  commissioners  power  to  impose  rates  on  the  occupiers 
of  tenements  in  Bathwick,  and  to  appoint  collectors  of  such  rates,  pro- 
ceeds :  «  and  the  money  so  rated  and  assessed  shall  from  time  to  time 
be  paid  by  such  several  tenants  or  occupi^!rs  as  aforesaid,  and  they  are 
hereby  required  to  pay  the  same  by  equal  quarterly  payments  to  the 
collector  or  collectors  to  be  appointed  by  the  commissioners  as  afore- 
sairi."  Sect.  46  enacts  that,  if  the  rates  are  not  paid,  <'  then  upon 
proof  thereof  upon  oath  before  any  justice  of  the  peace  for  the  said 
county  of  Somerset,  the  same  shall  and  may  be  recovered  by  distress 
and  sale  of  the  goods  and  chattels  of  every  such  occupier  by  warrant 
under  the  hand  and  seal  of  any  such  justice." 

By  Stat.  5  &  6  W.  4,  c.  76,  s.  7,  and  stat.  2  A;  8  W.  4,  c.  64,  the 
whole  parish  of  Bathwick  is  brought  within  the  metes  and  bounds  of 
the  city  of  Bath.  The  borough  has  since  obtained  a  grant  of  a  separate 
court  of  quarter  sessions. 

*A^^1  '^'B.egular  application  was  made,  in  each  of  the  present  cases, 
•^  to  Mr.  Sutcliffe,  as  mayor  of  the  city  of  Bath,  for  a  summons. 
Mr.  Sutclifife,  in  each  case,  declined  to  issue  the  summons,  and  gave  in 
writing  the  following  reason :  "  The  powers  are  given  under  the  Bath- 
wick Act  exclusively  to  the  justices  of  the  county  of  Somerset  to  issue 
the  summons  applied  for ;  and  the  subsequent  act  of  Victoria  purports 
to  transfer  such  powers  to  the  justices  only  as  concern  offences ;  whilst 
I  entertain  doubts  whether  the  non-payment  of  rates  is  an  offence  within 
the  meaning  of  the  act  of  Victoria ;  and  upon  this  ground  I  refuse  to 
issue  the  summons." 

Hodges,  in  last  Trinity  term,  showed  cause  against  both  rule8.(a) — ^Stat. 
5  A;  6  W.  4,  c.  76,  does  not  transfer  to  the  city  justices  the  powers  given 
by  the  local  act  to  the  justices  of  Somerset.  Rex  v.  The  Justices  of 
Gloucestershire,  4  A.  &  E.  689  (E.  C.  L.  B.  vol.  81),  which  will  pro- 

(a)  May  80th,  1849.    Before  Lord  Dmsuax,  0,  J,,  PArnsox  and  Colsbid«i,  /■. 
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bablj  be  cited  on  the  other  side,  is  distinguishable.  In  that  case  the 
decision  of  the  Court  was  that,  as  Clifton  had  become  part  of, the  county 
of  the  city  of  Bristol,  those  acts  which  were  by  the  general  law  to  be 
done  by  justices  of  the  county  within  which  Clifton  lay  were  in  future 
to  be  done  by  the  justices  of  Bristol,  and  not,  as  theretofore,  by  the 
jostices  of  Somerset.  But  here  the  jurisdiction  is  not,  by  stat.  41  6. 
3,  c.  cxxvi.,  given  to  the  justices  within  whose  jurisdiction  Bathwick 
lies;  it  is  given  expressly  and  by  name  to  the  justices  of  Somerset; 
aad  there  is  nothing  in  stat.  5  &  6  W.  4,  c.  76,  to  transfer  '''such  r^coof* 
jurisdiction.  It  may  be  that  stat.  6  &  6  W.  4,  C..76,  s.  Ill,  puts  '- 
an  end  to  the  jurisdiction  of  the  county  justices  in  Bathwick,  as  Bath 
has  a  separate  quarter  sessions,  and  in  the  charter  of  Bath  there  is  a 
noQ-intromittant  clause ;  though  a  contrary  conclusion  seems  reasona- 
ble,  as  this  part  of  the  borough  of  Bath  was  not  before  the  passing  of 
that  act  exempt  from  the  jurisdiction  of  the  justices  of  the  county.  At 
all  events,  the  111th  section,  if  it  destroys  the  jurisdiction  of  the  county 
justices,  does  not  give  any  to  the  borough  justices.  This  section  was 
considered  in  Regina  v.  Deane,  2  Q.  B.  96  (£.  G.  L.  tt.  vol.  42),  but  the 
point  now  raised  is  new. 

Then  it  is  said  that  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  81,  transfers  the 
jurisdiction.  That  enactment  only  provides  that  the  justices  of  the 
borough  shall  have  cognisance  of  «<  offences"  against  the  provisions  of 
any  local  act.  It  is  not  meant  to  transfer  the  cognisance  of  all  mat- 
ters ;  where  that  is  intended,  as  in  sect.  30,  the  words  are  express.  The 
question,  therefore,  comes  to  be  whether  this  neglect  to  pay  a  rate  can  | 

be  called  an  «<  offence."    By  that  word  is  meant  something  in  the  nature  ' 

of  a  crime ;  acts  made  punishable  as  a  matter  of  police,  and  not  those  | 

for  which  a  summary  civil  remedy  is  given. 

Phinn^  contrdr. — The  questions,  whether  the  jurisdiction  of  the  county  | 

justices  is  taken  away,  and  whether  the  jurisdiction  is  given  to  the 
borough  justices,  are  not  precisely  the  same.     The  Municipal  Corpora*  | 

tion  Act  gives,  as  it  were,  a  new  parliamentary  charter  to  the  district  I 

including  the  whole  of  Bathwick ;  and,  according  to  the  construction  ! 

put  upon  the  7th  and  8th  sections  of  *stat.  6  &  6  W.  4,  c.  76,  in  r^aQ» 
Rex  V.  The  Justices  of  Gloucestershire,  4  A.  &  E.  689  (B.  C.  '■ 
L.  R.  vol.  31),  that  act  transferred  to  the  justices  of  the  city  the  whole 
of  the  general  jurisdiction  of  the  county  justices  in  the  portion  of  Bath- 
wick newly  added  to  the  borough.     Then,  as  the  borough  was  exempt  » 
from  the  jurisdiction  of  the  county  justices  before  the  passing  of  the 
act,  sect.  Ill  deprives  them  of  all  jurisdiction  within  every  part  of  the 
now  borough.     Part  of  what  now  is  the  borough  was  not  exempt  from  i 
their  jurisdiction ;  but  that  was  when  it*  was  not  the  borough  :  it  was  i 
subject  to  their  jurisdiction  whilst  it  was  part  of  the  county,  but  never  | 
as- part  of  the  borough.     The  effect,  therefore,  of  this  enactment  is  to  j 
takeaway  the  jurisdiction  of  the  county  justices  in  Bathwick;  and,  if  | 
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it  does  not  give  the  jurisdiction  to  those  of  Bath,  it  pats  an  end  to  all 
jurisdiction  whatsoever.  The  point,  though  not  decided,  was  considered 
in  Bex  v.  Bridgewater,  10  A.  &  E.  711  (E.  C.  L.  B.  vol.  87). 

Whatever  might  be  the  effect  of  the  former  statute,  stat.  7  W.  4  &  1 
Vict.  c.  78,  s.  31,  puts  an  end  to  all  doubt.  Every  contempt  of  a  statute 
is  an  offence :  and,  whether  it  be  by  doing  something  forbidden  by  the 
statute  or  omitting  to  do  something  which  the  statute  requires  to  be  dooe, 
it  is  equally  an  offence,  for  which,  if  no  other  remedy  is  provided,  an 
indictment  lies.  Here  the  legislature  has  provided  that  the  breach  of 
the  statute  shall  render  the  offender  liable  to  a  summary  convictioii;  and 
therefore  an  indictment  would  not  lie :  but  the  breach  is  not  the  leas  an 
offence  against  the  statute.  Cur.  adv.  vuU. 

♦ft^ftl       *I^^''d  Dbnman,  C.  J.,  in  this  vacation  (July  6th),  delivered 
^  judgment. 

This  was  an  application,  under  stat.  11  k  12  Yict.  c.  44,  for  a  rale  to 
the  justices  of  Bath  to  hear  a  complaint  for  non-payment  of  rates  under 
a  local  act,  41  Geo.  3,  c.  cxxvi.,  relating  to  the  parish  of  Bsthwick :  that 
parish  was  not  then  within  the  borough  of  Bath ;  and,  by  sect  46,  the 
rate  is  directed  to  be  enforced  by  distress  warrant  of  a  justice  of  the 
county  of  Somerset. 

By  stat.  5  &  6  W.  4,  c.  76,  sects.  7  &;  8,  referring  to  stat  2  &  3  W. 
4,  c.  64,  Bathwick  became  part  of  the  borough  of  Bath :  the  charter 
of  that  borough  has  a  non-intromittant  clause ;  and  a  Court  of  Quarter 
Sessions  has  been  granted  to  the  borough,  and  justices  appointed  under 
sect.  98. 

Therefore,  by  the  latter  clause  of  sect.  Ill,  the  jurisdiction  of  the 
county  justices  within  the  parish  of  Bathwick  is  taken  away ;  fo)r  it  ex- 
pressly provides  «^  that  no  part  of  any  borough  in  and  for  which  a  sepa- 
rate Court  of  Quarter  Sessions  of  the  Peace  shall  be  holden  shall  be 
within  the  jurisdiction  of  the  justices  of  any  county  from  which  such 
bdrough  before  the  passing  of  this  act  was  exempt."  The  borough  o{ 
Bath  was  so  exempt;  and  every  part  of  if,  whether  anciently  part  or 
newly  added,  is  clearly  within  this  clause. 

But  it  does  not  follow,  because  the  county  justices  were  deprived  of 
their  jurisdiction  under  the  local  act  by  sect.  Ill,  that  such  jurisdiction 
was  transferred  to  the  borough  justices :  the  general  jurisdiction  of 
justices  doubtless  would  be  transferred;  but  it  may  be  doubtful  whether 
the  special  jurisdiction  under  the  local  act  was.  The  legislature  seems 
to  have  entertained  this  doubt;  else  the  enactments  in  stat.  7  W.  4  &  1 
*8S91  ^'^^'  ^'  '^^^  *sects.  80  &  31,  were  unnecessary.  Section  30  pro- 
^  vides  for  the  case  of  part  of  a  borough  being  dissevered,  and 
enacts  that  all  matters  cognisable  by  virtue  of  any  local  act  by  the 
borough  justices  in  such  severed  part  shall  be  cognisable  by  the  county 
j^istices.  Section  31  provides  for  the  case  of  parts  of  a  county  added 
to  a  borough  ;  but  here  the  language  is  different;  and,  instead  of  <<all 
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matters  cognisable/'  it  enacts  that  «  all  offences  committed  within  any 
borough,  or  the  precincts  thereof,  against  the  provisions  of  any  local 
act  of  parliament,  shall  be  cognisable  by  the  justices  of  such  borough, 
and  such  justices  shall  possess  all  the  powers  and  jurisdiction  with 
respect  to  such  offences  which  were  possessed  by  the  justices  of  any 
county." 

The  reason  for  this  change  of  language  is  not  {apparent ;  but  it  raises 
the  question  whether  non-payment  of  the  rates  assessed  under  the  local 
act,  41  Geo.  3,  cap.  cxxvi.,  be  an  offence  against  the  provisions  of  that 
act.  Now  the  43d  section  of  the  local  act  has  these  words :  «  and  the 
money  so  to  be  rated  and  assessed  shall  from  time  to  time  be  paid  by 
such  several  tenants  or  occupiers  as  aforesaid,  and  they  are  hereb;^ 
required  to  pay  the  same  by  equal  quarterly  payments  to  the  collector 
or  collectors  to  be  appointed  by  the  commissioners  as  aforesaid."  Surely 
the  non-payment  of  the  money  in  the  teeth  of  such  an  enactment  must 
be  an  offence  against  the  provisions  of  the  act  within  the  meaning  of  stat.. 
7  W.  4  &  1  Vict.  c.  78,  s.  81. 

We  are  satisfied  that  it  is,  and  that  this  rule  must  be  made  absolute.. 

Bule  absolute.(a) 

(a)  Reported  by  0.  Blaekbnrn,  Ei q. 


♦SMALL  and  Others  v.  NAIRNE   and  Others.    June  14.    [*84a 

An  interrogstory  being  objected  to  m  a  leading  question,  and  the  aniwer  obtained  by  it  as 
objeclionable  for  that  reason,  the  Judge  caused  part  of  the  interrogatory  and  part  of  the 
answer  to  be  suppressed,  and  the  remainder,  which  appeared  not  aifected  by  the  context,  to 
be  read  in  evidence. 

Held,  that  the  Judge  was  not  bound  to  reject  the  interrogatory  and  answer,  merely  because 
the  question  was  a  leading  one,  but  might  exercise  a  discretion  as  to  excluding  or  admitting 
the  whole  or  part  of  the  answer  obtained  by  the  leading  question,  and  that  the  course  taken 
at  the  trial  was  correct 

Assumpsit  on  a  policy  of  insurance  on  a  ship,  alleging  a  total  loss^ 
Plea  (amongst  others)  denying  the  loss :  on  which  issue  was  joined. 

On  the  trial,  before  Wiohtman,  J.,  at  the  Guildhall  sittings  after 
Trinity  term,  1848,  the  question  was,  whether  a  Me  of  the  ship,  at 
Masulipatam,  took  place  under  such  circumstances  as  to  make  the  under- 
writers liable  for  a  total  loss.  The  evidence  relied  on  by  the  plaintiffs 
consisted  exclusively  of  the  depositions  of  witnesses  taken  under  a  com- 
mission, on  interrogatories.  The  31st  interrogatory  was  as  follows : 
<<  What  was  the  value  of  the  ship  at  Masulipatam  ?  [  Was  it  best  far  the 
interest  of  all  parties  concerned  that  she  should  he  sold  there  f  If  sOj 
state  why  and  for  what  reason.**']  The  Answer  of  one  of  the  witnesses 
to  this  interrogatory  was:  <<  The  deponent  saith  that  he  is  at  a  loss  to 
fix  a  value  on  a  ship  in  that  state  at  Masulipatam ;  \hU  he  thinks  the 
%aU  made  of  her  was  an  advantageous  one;  that  it  was  to  the  interest  of 
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all  the  parties  eoneemed  should  be  sold  there,  hecatise']  the  ship  required 
very  extensive  repairs,  which  could  not  be  done  there,  there  not  being  at 
Masulipatam  workmen,  timber,  or  forges."  The  plaintiffs'  counsel  pro- 
posed to  put  this  interrogatory  and  answer  in  evidence.  The  defend- 
ants' counsel  objected  to  the  interrogatory,  as  being  a  leading  questioQ, 
and  one  which  asked  for  the  opinion  of  the  witness  on  the  very  point 

*fi4.n  '^^^^^  ^*  ^*®  ^^^  *^®  3^^y  ^  *decide.  And  they  contended  tbt 
-^  the  answer  could  not  be  divided,  but  must  be  totally  suppressed. 
The  learned  Judge  was  of  opinion  that  part  of  the  interrogatory  was 
objectionable,  but  that  both  the  question  and  answer  were  divisible. 
He  ordered  those  portions  of  the  question  and  answer  which  are  above 
printed  between  brackets  to  be  suppressed :  and  the  interrogatorj  and 
answer  were  read  to  the  jury  as  follows :  <<  What  was  the  value  of  the 
ship  at  Masulipatam  ?*'  Answer:  <<  The  deponent  saith  that  he  is  at  a 
loss  to  fix  a  value  upon  a  ship  in  that  state  at  Masulipatam.  The  ship 
required  very  extensive  repairs,  which  could  not  be  done  there,  there  not 
being  at  Masulipatam  workmen,  timber,  or  forg^."  Another  witness 
was  examined  under  the  same  interrogatory ;  and  his  answer  also  was 
divided  by  the  learned  Judge  in  a  similar  manner.  At  the  close  of  the 
trial  the  jury  found  several  facts  specially  (which  it  is  unnecessary  to 
state,  as  the  Court  ultimately  held  that  the  finding  was  imperfect) ;  and 
the  Judge  directed  a  verdict  for  the  plaintiffs,  giving  the  defendants 
leave  to  move  to  enter  a  verdict  for  them  on  the  facts  so  found. 

Sir  F.  Theeiger  having  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  defendants,  or  for  a  new  trial  on  the  ground  of  the  improper  reception 
of  evidence,  cause  was  shown(a)  in  this  vacation.  The  argument  on  that 
part  of  the  rule  which  related  to  enteringj  a  verdict  for  the  defendants 
is  omitted.(()     In  this  term. 

Sir  F.  Kelly ^  Shee^  Serjt.,  and  ?7n^iawi  showed  cause. — The  objection 
*fidoi  ™^^^  ^^  ^^®  evidence  is,  that  part  '^of  the  question  and  part  of  the 
^^  answer  merely  related  to  the  opinion  of  the  witness.  The  Jndge 
struck  out  the  part  of  both  which  was  open  to  the  objection,  and  per- 
mitted the  rest,  the  sense  of  which  was  not  altered  by  Uie  context,  to  be 
read.  He  could  do  no  otherwise  with  a  written  deposition.  When  an 
improper  question  is  asked  or  an  improper  answer  volunteered  daring  a 
viv&  voce  examination,  the  question  can  be  remodelled:  but,  when  a 
deposition  is  in  writing,  the  Judge  must  either  reject  every  part,  or  t^- 
ercise  a  discretion  as  to  the  part  which  is  objectionable,  and  reject  that 
only. 

Sir  F.  Theeiger  and  J".  P.  Wilde,  contrd,. — Illegal  questions  retnrned 
under  a  commission  may  be  objected  to  at  the  trial ;  Hutchinson  v.  Ber- 
nard, 2  Moo.  &;  Rob.  1 ;  and  this  is  allowed  with  a  view  to  suppressing 

(a)  On  this  day  and  15th  June,  before  Lord  Dxrhak/C.  J.,  PATTBSOir,  CoLBRn>«x,  and  Wwr- 
tAN,  Jb. 
(6)  See  p.  846,  poit. 
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the  answer  thus  improperly  obtained,  though  the  answer  itself  may  not 
bo  objectionable.  Here  the  question  was  a  leading  one.  It  suggested 
to  the  witness  the  answer  he  should  make ;  *and,  unless  the  other  side  can 
suppress  the  answer  thus  obtained,  the  mischief  is  done.  It  is  useless  to 
reject  the  suggesting  question  unless  the  suggested  answer  also  is  sup- 
pressed. [WiGHTMAN,  J. — When  the  examination  is  viv&  voce,  it  is  in 
the  discretion  of  a  Judge  whether  he  will  permit  a  leading  question  or 
not ;  and  in  exercising  that  discretion  he  Would  more  readily  reject  the 
question  because  it  could  be  remodelled. and  put  in  another  and  unobjec- 
tionable shape.  When  the  evidence  is  written,  is  the  Judge  bound  to 
reject  the  answer,  knowing  that  the  question  which  is  leading  cannot  be 
remodelled  ?]  When  a  viv&  voce  question  is  *rejected  and  a  fresh  r^QAo 
one  put,  the  answer  to  which  is  received,  the  opposite  side  has  ^ 
the  opportunity  of  cross-examining  on  the  whole.  But,  if  a  written  in- 
terrogatory is  altered,  and  in  effect  a  different  question  put  at  the  trial, 
there  can  be  no  cross-examination.  The  cross  interrogatories  were 
framed  to  meet  the  interrogatory  as  it  originally  stood,  not  as  it  is  altered. 
A  written  interrogatory  should  either  be  wholly  rejected  or  wholly  re- 
ceived ;  Wheeler  v.  Atkins,  6  Esp.  N.  P.  C.  246. 

Lord  Denman,  G.  J. — The  Court  will  take  time  to  consider  of  its 
judgment  on  the  facts  specially  found :  but,  as  for  the  objection  to  the 
evidence,  I  think  it  necessary,  without  delay,  to  state  our  opinion  that 
an  objection  to  a  question  as  too  leading  does  not,  as  a  matter  of  law, 
make  the  answer  to  the  question  inadmissible.  It  is  entirely  in  the  dis- 
cretion of  the  Court  whether  the  question  is  such  as  to  make  the  answer 
obtained  by  it  objectionable.  It  certainly  is  to  be  regretted  that  there 
is,  in  practice,  no  opportunity  for  making  the  objection  to  a  leading  in- 
terrogatory until  the  trial :  but,  when  the  trial  comes  on,  and  the  objection 
is  made,  I  think  the  Judge  should  exercise  a  discretion.  Here  the  part 
of  the  answer  read  to  the  jury  was  not  objectionable  in  itself,  and  was 
divisible  from  the  rest.  I  think  the  Judge  did  right  in  permitting  it  to 
be  read. 

CoLSRiBGE,  J.(a) — I  was  struck  by  Mr.  Wilde's  way  of  stating  the 
point,  that  the  objection  to  the  question  is  allowed  for  no  end  if  the 
answer  be  not  '^'suppressed.  But  the  point,  whether  a  leading  t-^oaa 
question  can  be  put  and  the  answer  to  it  received,  or  not,  is  one  *- 
on  which  the  Judge  must  exercise  a  discretion  at  the  trial,  and  that 
whether  the  evidence  be  written  or  viv&  voce.  I  do  not  mean  to  say 
that  the  Court  in  banc  may  not  review  the  decision  of  the  Judge  on  the 
point,  but  merely  that  it  is  a  question  of  discretion,  which  depends  on 
the  special  facts  and  circumstances  of  each  particular  case.  So  also  I 
should  decline  to  lay  down  any  general  rule  as  to  admitting  one  part  of 
a  question  and  answer  and  rejecting  another.     It  depends  upon  circum- 

(a)  Pattssoh,  J.,  had  left  the  Court 
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BtanceB  whether  that  may  be  done.     I  think  it  was  rightly  done  in  the 
present  case. 

WiGHTMAN,  J. — I  am  of  the  same  opinion  for  the  same  reasons.  The 
objection  was  to  part  of  the  question  as  leading ;  and  it  was  said  that 
every  part  of  the  answer  was  so  connected  with  that  part  which  was  im- 
properly obtained  by  the  objectionable  question,  that  the  whole  shoold 
be  rejected.  But  in  fact  the  question  and  the  answer  were  divisible ;  one 
part  could  be  separated  from  the  rest ;  and  therefore  there  wj|s  no  reason 
for  rejecting  the  whole. 

Lord  Denman,  0.  J.,  added :  I  am  tempted  to  remark,  for  the  benefit 
of  the  profession,  that  Espinasse's  reports,  in  days  nearer  their  own  time, 
when  their  want  of  accuracy  was  better  known  than  it  is  now,  were  neTer 
quoted  without  doubt  and  hesitation ;  and  a  special  reason  was  often 
given  as  an  apol6gy  for  citing  that  particular  case.  Now  they  are  often 
cited  as  if  counsel  thought  them  of  equal  authority  with  Lord  Coke's 
reports. 

*M^1      '^'Ultimately  the  rule  was  made  absolute  for  a  new  trial  (on  5th 
•^  July),  on  the  ground  that  the  fin&ing  of  the  jury  was  iniperfect.(a) 

(a)  Reported  hj  C.  Blaokborn,  Bsq. 

A  deposition  taken  on  such  leading  interroga-  to  it  before.    Ooalin  v.  Gannon,  1  Haniag.  3. 

toriea  as  "Did  joa  not -see  this?"  or  <'Did  70a  Objection  to  leading  qneationa   proposed  to  % 

not  hear  that?"  oaght  not  to  be  read.    Crad-  deponent  mast  be  made  at  the  time  of  taking 

dock  V.  Craddock,  3  Litt  77.    A  leading  inter-  the  depofition,  if  the  partj  i«  present,  and  if 

rogatory,  in  a  deposiUon  taken  when  both  par-  not,  it  must  be  made  within  a  reasonable  tine 

ties  are  present,  must  be  objected  to  at  the  time  aft^r  the  return  of  the  deposition.    M'Caodlisb 

it  is  put  to  the  witness,  if  at  all.    Woodman  v.  v.  £dloe,  3  Gratt  330 ;  Kyle  e.  Bostiek,  10  Ala. 

Coolbroth,  7  GreenL  181 ;  Sheeler  v.  Speer,  3  589. 

Binn.  130.    Answers  to  interrogatories  upon  a        Though  a  leading  interrogatory  to  a  deponent 

commission,  cannot  be  objected  to  at  the  trial,  is  objected  to  when  it  is  illed,  yet»  if  the  amnrar 

if  they  are  fairly  within  the  Kope  of  the  inter-  thereto  shows  that  he  was  not  led  by  i^  orif  tb« 

rogatories.    The  proper  time  to  object  is  when  answer  relate  to  matter  prored  oliwude,  revpeet- 

the  interrogatories  are  settled.   Francis  t>.  Ocean  ing  which  the  party  who  objects  to  the  later- 

lina.  Co.,  6  Cowen,  604 ;  Cocker  v,  Franklin  rogatory  has  given  eridence,  the  interrogatory 

Hemp  Co.,  1  Story,  169.    An  answer  to  a  lead-  and  answer  may  be  read  to  the  jury  on  the  it- 

ing  interrogatory  wiU  not  be  suppressed  at  the  torn  of  the  deposition.    Stiles  «.  The  Werten 

trial,  if  full  opportunity  hM  been  giren  to  object  Bailroad,  11  Mete.  376. 


JAMES  V.  LYNN,  Clerk.    June  20.(a) 

The  power  to  amend  a  variance,  given  to  the  Judge  at  nisi  prius  by  stat  8  A  4  W.  4,  c  4S,  1  33, 
does  not  extend  to  feigned  issues  under  the  Tithe  Commutation  Act»  6  A  7  W.  4,  c  71,  t.  46i 

Feigned  issue  under  the  Tithe  Commutation  Act  (6  4;  7  W.  4,  c.  71). 
The  issue  was,  Whether  within  a  certain  district,  containing  a  farm  called 
Backhouse's  Farm,  there  was  a  customary  payment  to  the  rector,  bjthe 
occupiers  of  the  land  within  the  district,  of  11.  2«.  l\d.  and  three  pecis 

(a)  The  argument  was  begun  on  JuniB  20th,  and  ended,  Jane  21st 
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of  oats,  <<  the  said  sum  of  11.  2«.  l^d.  beiDg  so  paid  and  payable  for  and 
in  liea  of,  and  in  full  satisfaction  of,  all  predial  tithes  issuing  and  arising 
from  and  out  of  the  said  lands,  excepting  only  the  corn  tithes  issuing  and 
arising  from  and  out  of  the  said  farm  called  Backhouse's ;  and  the  said 
three  pecks  of  oats  being  so  paid  and  payable  for  and  in  lieu  of,  and  in 
full  satisfaction  of,  the  said  corn  tithes  issuing  and  arising  from  and  out 
of  the  said  farm."     The  plaintiff  maintained  the  affirmative. 

On  the  trial,  before  Erle,  J.,  at  the  Liverpool  Summer  assizes,  1848, 
it  appeared  thut  the  whole  district,  including  Backhouse's  farm,  was 
discharged  from  predial  tithes  by  the  payment  of  11.  2%.  l\d.  by  the 
occupiers  of  all  the  lands  within  the  district,  and  by  an  ancient  pre- 
scriptive render,  from  the  occupiers  of  Backhouse's  farm,  of  three  pecks 
of  oats  called  peck  corn.  On  6bjection  that  the  issue  was  not  proved, 
the  learned  ''^ Judge  allowed  it  to  be  amended,  so  as  to  agree  with  r^o^/* 
the  evidence ;  and  the  plaintiff  had  a  verdict.  Leave  was  given  ^ 
to  move  to  enter  the  verdict  for  the  defendant,  in  case  the  Court  should 
be  of  opinion  that  the  power  to  amend  variances,  under,  stat.  3  &  4  W. 
4,  c.  42,  s.  28,  did  not  extend  to  feigned  issues  under  the  Tithe  Commu- 
tation Act,  or  that  such  power  had  been  wrongly  exercised. 

KnowleSj  in  last  Michaelmas  term,  obtained  a  rule  nisi  to  set  aside 
the  amendments,  and  to  enter  the  verdict  for  the  defendant  on  the 
original  issue. 

Martin^  Edward  Jame%y  and  Unihanh^  now  showed  cause. — By  stat. 
3  &  4  TV.  4,  c.  42,  s.  23,  pow^r  is  given  to  amend  in  "  any  civil  action." 
A  feigned  issue  under  stat.  6  &  7  W.  4,  c.  71,  s.  46,  is  an  issue  in  an 
action  ;  for  the  person  dissatisfied  with  the  decision  of  the  Tithe  Commis- 
sioner is  empowered  to  bring  an  action  in  one  of  the  superior  Courts, 
(<  in  which  action  the  plaintiff  shall  deliver  a  feigned  issue ;"  «  and  every 
defendant  in  any  such  action  shall  enter  an  appearance  thereto,  and 
accept  such  issue."  In  Brown  v.  Hutchinson,  ant^,  p.  185,  it  was  held  that 
the  24th  section  of  stat.  3  &  4  W.  4,  c.  42,  empowering  the  Judge  to  direct 
a  special  finding  in  cases  of  variance,  did  not  apply  to  such  a  feigned 
issue ;  but  the  ground  of  that  decision  must  have  been  that,  as  there  is 
no  Buch  a  thing  as  a  judgment  on  such  issues,  the  Court  could  not,  if 
they  considered  the  variance  immaterial  to  the  merits,  «  give  judgment 
according  to  the  very  right  and  justice  of  the  case,"  as  sect.  24  enacts. 
For  the  same  want  of  a  *judgment  it  has  been  held  that  error  r^oj^^ 
does  not  lie  on  such  feigned  issues ;  Thorpe  v,  Plowden,  2  Exch.  ^ 
387.t  Until  the  recent  statute  6  &  7  Vict.  c.  67  (s.  2),  error  did  not  lie 
upon  the  proceedings  in  writs  of  mandamus  ;  but  the  power  to  amend, 
under  stat.  3  &  4  W.  4,  c.  42,  s.  23,  is  expressly  made  applicable  to  such 
proceedings  by  that  section.  [Coleridge,  J. — Under  stat.  6  &  7  W.  4, 
c.  71,  s.  46,  the  parties  come  into  Court  with  an  issue  agreed  upon  in  its 
terms :  can  the  Judge  by  amending  vary  their  agreement  ?]  An  amend- 
ment of  a  variance  not  material  to  the  merits  may  be  taken  as  in  fur- 
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therance  of  their  agreement,  on  the  principle  on  whieh  the  poBtea  was 
amended  in  Henley  v.  The  Major  of  Lyme  Regis,  6  Bing.  100  (£.  C. 
L.  R.  vol.  19). 

They  then  argued  that  the  amendment  was  properly  made,  becaase 
the  variance  was  not  material  to  the  merits  of  the  case. 

Joseph  Addison  and  Manistyy  contrfl. — ^A  feigned  issue,  under  stat.  6 
&  7  W.  4,  a  71,  s.  46,  is  a  civil  action  in  some  sense ;  but  it  is  not  such  a 
'^  civil  action"  as  is  meant  by  stat.  3  &  4  W.  4,  c.  42,  s.  23.  It  has 
been  decided  that  it  is  not  <<  an  action  or  suit  at  law,'*  in  which  judgment 
may  be  signed  as  in  case  of  a  nonkuit  under  stat.  14  6.  2,  c.  17 ;  Wick 
t;.  Cotton,  1  Dowl.  &  L.  227.  Neither  is  it  within  the  24th  section  of 
stat.  3  &  4  W.  4,  c.  42 ;  Brown  v.  Hutchinson,  antd,  p.  185.  The  23d 
and  24th  sections  of  that  statute  are  part  of '^one  scheme;  and  it  would 
be  strange  if  one  of  them  applied  to  a  feigned  issue  and  the  other  did 
not.  And,  if  the  23d  section  applies,  the  costs  must  be  in  the  discretion 
*M9r\  *^^  ^^^  Judge  at  Nisi  prius :  but  the  costs  of  a  feigned  issue 
^  under  stat.  6  &  7  W.  4,  c.  71,  s.  46,  are  to  be  in  the  discretion 
of  the  Court.  The  object  of  the  proceeding  by  way  of  a  feigned  issue 
shows  that  the  power  of  amending  variances  was  not  required.  It  is 
not  to  try  the  general  question,  Whether  the  lands  are  tithe  free  or  not ; 
but  it  is  a  proceeding  by  way  of  appeal  from  the  decision  of  the  Tithe 
Commissioners  on  the  existence  of  a  particular  exemption  claimed  before 
them.  For  that  purpose,  the  parties  agree  upon  an  issue  raising  the 
same  question  as  that  made  before  the  Tithe  Commissioners.  It  is,  50 
far,  analogous  to  an  issue  submitted  to  an  arbitrator,  which  cannot  be 
varied ;  Cross  v.  Metcalfe,  5  A.  &  E.  800  (E.  C.  L.  R.  vol.  31).  If 
the  evidence  at  the  trial  negatives  the  exemption  claimed  before  the 
Tithe  Commissioners,  but  shows  that  another  exemption  existed,  the 
decision  appealed  against  is  right  ]  though  the  land-owner  may  make  a 
fresh  claim  setting  up  the  other  exemption. 

They  then  argued  that  the  amendment  in  this  case  was  improper, 
assuming  the  Judge  to  have  power  to  make  an  amendment  at  all.  On 
this  point  the  Court  pronounced  no  opinion. 

Lord  Denman,  C.  J. — I  certainly  have  a  strong  wish  that  the  power 
to  amend  variances  not  material  to  the  merits  should  be  preserved.  But, 
where  an  issue  is  agreed  upon  between  the  parties,  I  think  that  issue, 
and  that  only,  must  be  tried,  and  no  question  as  to  the  amount  or  mate* 
riality  of  the  variance  can  be  raised?  if  there  is  any  variance  from  the 
issue  so  agreed  upon.  No  permanent  injury  accrues  to  the  land-owner 
*ft4.Ql  ^^^™  ^^^  decision.  His  right  is  not  prejudiced,  as  he  may  *8till 
-*  make  his  claim  before  the  Commissioners ;  and  the  only  evil  is 
that  the  costs  of  this  inquiry  have  been  lost. 

Patteson,  J. — Stat.  6  &  7  W.  4,  c.  71,  s.  46,  directs  that  the  party 
dissatisfied  with  the  decision  of  the  Tithe  Commissioners  shall  cause  an 
action  to  be  brought,  in  which  the  defendant  shall  enter  an  appearance, 
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and  the  plaintiflf  shall  deliver  a  feigned  issue  and  the  defendant  accept 
it :  and  no  doubt  the  feigned  issue  thus  delivered  and  accepted  is  an 
action  for  many  purposes.  The  statute  itself  calls  it  so.  But  the  par- 
ties are  to  agree  upon  the  issue ;  or,  if  they  cannot  agree,  power  is  given 
to  the  Court  or  a  Judge  to  settle  the  issue ;  and  it  becomes  a  question 
whether  the  Judge  at  Nisi  prius  can  alter  the  issue  thus  agreed  upon  or 
settled,  even  before  the  trial.  If  not,  he  can  still  less  do  so  at  the  trial 
itself.  I  think  that  this  rule  must  be  made  absolute :  and  I  rest  my 
decision  on  the  ground  that  the  Judge  had  no  power  to  make  an  amend- 
ment, not  on  the  ground  that  the  amendment  was  improper,  as  to  which 
I  give  no  decision. 

Coleridge,  J. — I  also  rest  my  judgment  on  the  ground  that  the  Judge 
had  no  power  to  make  the  amendment,  as  this  was  a  feigned  issue  under 
Stat.  6  &  7  W.  4,  c.  71,  s.  46 ;  and  I  am  of  opinion  that  such  a  proceed- 
ing is  not  within  the  provisions  of  the  Law  Amendment  Act  3  &  4  W. 
4,  c.  42,  sects.  28,  24.  The  scheme  of  that  act  is  to  give  the  Judge 
powers  in  the  cases  to  which  it  applies.  He  may,  a'ccording  to  the  cir- 
cumstances, adopt  one  of  three  courses.  He  may  either  let  the  trial 
proceed  after  making  the  ^amendment,  or  he  may  postpone  it ;  r^eo^-zv 
and  in  either  case  he  has  power  over  the  costs :  or  he  may,  under  ^ 
sect.  24,  direct  the  facts  to  be  found  specially.  It  has  been  decided  that 
he  cannot  take  the  third  course  in  such  a  proceeding  as  this ;  Brown  v. 
Hutchinson,  antd,  p.  185.  That  being  so,  I  think  it  would  be  a  strong 
thing  to  say  that  part  of  the  scheme  applies,  when  the  whole  cannot. 
A  feigned  issue  under  stat.  6  &;  7  W.  4,  c.  71,  s.  46,  is  a  civil  action  in 
many  respects ;  but  it  differs  from  an  ordinary  civil  action  in  some  things 
both  before  the  trial  and  after  the  trial.  Before  the  trial  the  parties 
meet  and  agree  on  the  issue  if  they  can.  I  think  it  would  be  hard  if, 
after  such  an  agreement,  the  issue  could  be  altered  at  the  trial,  against 
the  will  of  one  of  the  parties.  Again,  one  of  the  parties  may  object  to 
the  issue  proposed ;  and  then,  when  the  parties  differ  as  to  the  form  of 
the  issue,  the  statute  provides  a  remedy ;  the  issue  shall  be  settled  by 
the  Court  or  a  Judge.  It  would  be  going  far  to  say  that  the  Judge  at 
Nisi  prius  should  have  power  to  alter  the  issue  thus  settled.  Besides, 
the  parties  are  bound  to  produce  to  each  other  all  the  very  things  on 
which  variances  are  most  likely  to  arise,  «  all  books,  deeds,  papers,  and 
writings,  terriers,  maps,  plans,  and  surveys."  This  is  not  the  case  in 
an  ordinary  civil  action.  Then,  after  the  trial,  the  costs  are  in  the  dis- 
cretion of  the  Court ;  and  there  is  no  judgment^  and  no  power  to  bring  ^ 
error.  In  those  respects  also  the  issue  differs  from  an  ordinary  civil 
action.  I  am  therefore  clearly  of  opinion  that  the  power  to  amend  a 
variance  in  civil  actions,  given  by  stat.  8  &  4  W.  4,  c.  42,  s.  28,  does 
not  extend  to  this  case. 

*Brlb,  J. — Perhaps  it  may  be  worth  while  to  add  a  practical  r^or-t 
suggesnon.     As  it  is  very  desirable  that  the  right  should  be  de-  ^ 


861  JAMBS  V.  LYNN.    T.  V.  1849. 

cided  as  promptly  and  cheaply  as  is  consistent  with  a  careful  inquiry,  it 
may  be  worth  considering  whether  it  would  not  be  convenient  in  suck 
cases  to  state  the  claim  yariously  in  different  counts ;  or  perhaps,  when 
before  the  Judge,  to  agree  to  waive  all  variances,  such  as  the  Court  of 
Chancery  would  in  an  issue  sent  from  thence  consider  immaterial  la 
either  way,  the  real  question  might  be  raised  at  the  first  trial. 

Bule  absolute  to  set  aside  the  amendments  and  enter  the  verdict 
for  the  defendant  on  the  original  issue.(a) 

(a)  Reported  by  H.  DaTuon,  Bsq.|  and  C.  BUokboni,  Baq. 


The  QUEEN,  on  the  Relation  of  MERREFIELD,  v.  DTER. 

The  Qaeen  incounoil  has  power  under  stat  9  A  10  Viot  o.  05,  to  abolish  the  eereFil  ooiuli 
mentioned  in  schedules  A.  and  B.  to  that  Acty  without  changing  them  into  courts  to  be  hokka 
as  County  Courts. 

Information  in  nature  of  a  quo  warranto  for  exercising  the  office  of 
high  bailiff  of  the  County  Court  of  the  county  of  Worcester,  holden  at 
Kidderminster. 

The  information  recited  that  the  Court  of  Requests  for  the  boroojgh 
and  foreign  of  Kidderminster,  established  by  stat.  12  O.  3,  c.  66,  was 
held  at  Kidderminster  from  the  time  of  the  passing  of  that  act  until  13th 
March,  1847 ;  that  the  beadle  of  that  Court  was  during  all  that  time 
nominated  and  appointed  by  the  lord  of  the  manor  of  Kidderminster, 
i^arn-y  ^nd  that  the  '^'duties  of  the  beadle  were  the  same  as  the  duties  of 
^  the  high  bailiff  of  a  County  Court  established  under  stat.  9  &  10 
Vict.  c.  95  (1846).  It  then  set  forth  an  order  in  council  of  4th  Febmarj, 
1847,  published  in  the  Gazette  on  6th  February,  1847,  to  the  effect  that, 
after  the  expiration  of  one  calendar  month  from  the  date  of  that  order, 
and  notice  in  the  Gazette,  Her  Majesty  in  council  would,  under  stat.  9 
&  10  Vict.  c.  95,  take  into  consideration  the  propriety  of  making  the 
two  orders  next  set  forth :  also  two  orders  in  council,  both  dated  on  9th 
March,  and  published  in  the  Gazette  of  10th  March,  1847.  By  the  first 
of  these  Her  Majesty  ordered  that,  <<  on  the  13th  day  of  March  in  this 
year,  the  several  courts  holden  for  the  recovery  of  small  debts  or  demands, 
under  the  provisions  of  any  act  or  acts  cited  in  one  or  both  schedules 
annexed  to  the  said  act  of  the  last  session  of  parliament"  (9  &  10  Vict. 
c.  95),  «  marked  A.  and  B.  respectively,  shall  be  abolished,  except,'*  &c 
(the  order  then  excepted  several  courts  by  name,  amongst  which  the 
Kidderminster  Court  was  not  included).  By  the  second  order  of  9th 
March,  Her  Majesty  ordered  that  <con  the  15th  day  of  March  in  this 
year,  the  said  act  of  the  last  session  of  parliament  shall  be  put  in  force 
in  every  county  throughout  England  and  Wales ;  and  that  the  whole  of 
the  said  counties"  (with  some  exceptions  not  affecting  Kidderminster) 
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«  shall  be  divided  into  the  several  districts  hereinafter  speciiSed;  and  that 
the  County  Court  of  each  of  the  said  counties  shall  be  holden  for  the 
recovery  of  debts  and  demands  under  the  said  act,  in  each  of  the  districts 
into  which  such  county  shall  be  so  divided,  in  the  several  cities  and  towns 
hereafter  specified  as  court  towns,  or  towns  in  which  coui*ts  are  to  be 
holden  in  each  county,  in  conjunction  with  the  said  districts  *re-  r^ocq 
ipectively."  It  was  further  ordered  that  "  the  said  Court  shall  ^ 
be  holden  by  the  name  of  the  County  Court  of  ,  holden  at 

J  inserting  in  the  first  blank  space  the  name  of  the  county, 
and  in  the  second  the  name  of  the  town  in  which  the  Court  is  to  be 
holden."  The  order  then  named  Kidderminster  as  one  of  the  towns  in 
which  the  County  Court  of  Worcestershire  was  to  be  holden,  and  assigned 
to  it  a  district. 

The  information  then  identified  the  Court  of  Requests  for  Kidder- 
minster with  that  mentioned  in  schedule  A.,  to  stat.  9  &  18  Vict.  c.  95, 
and  the  district  over  which  it  had  jurisdiction  with  that  assigned  to  the 
County  Court  holden  at  Kidderminster;  and  in  the  ordinary  form 
charged  the  defendant  with  usurping  the  ofiice  of  high  bailiff  of  that 
Court. 

Plea,  averring  the  abolition  of  the  Court  of  Requests  under  the  order 
in  council,  and  setting  forth  an  appointment  of  the  defendant  on  1st 
June,  1847,  to  the  office  of  high  bailiff  by  Mr.  Parham,  averred  to 
be  the  Judge  of  the  County  Court  of  Worcestershire. 

The  replication  contained  traverses  of  the  abolition  and  of  several 
other  averments  in  the  plea,  on  which  issues  were  joined,  and  also  set 
forth  an  appointment,  on  22d  July,  1843,  by  the  then  lord  of  the  manor 
of  Kidderminster  (under  stat.  12  6.  3,  c.  66),  of  William  Merrefield, 
the  relator,  to  the  office  of  beadle  of  the  Court  of  Requests  for  Kidder- 
minster, and  averred  that  he  continued  to  fill  that  office  until  stat.  12 
G.  3,  c.  66,  was  repealed,  under  the  provisions  of  stat.  9  &  10  Vict.  c. 
95,  on  13th  March,  1847 ;  and  that  William  Merrefield,  until  the  ap- 
pointment of  the  defendant,  in  fact  performed  the  duties  of  beadle, 
which  were  the  same  '''as  those  of  high  bailiff;  and  that  he  was  r^coej. 
ready  and  willing,  and  before  and  at  the  time  of  the  appointment  ^ 
of  the  defendant  offered  and  claimed,  to  be  the  first  high  bailiff:  of  all 
which  the  defendant  and  Parham  had  notice. 

Demurrer :  and  joinder. 

The  demurrer  was  argued  in  Trinity  term,  1849.(a) 

Hugh  Hilly  for  the  defendant. — The  relator  claims  the  office  of  high 
bailiff  under  sect.  34  of  stat.  9  &  10  Vict.  c.  95,  by  which  the  person 
holding  the  office  or  performing  the  duties  of  high  bailiff  in  any  court 
holden  under  any  act  cited  in  either  of  the  Schedules,  A.  and  B.,  on  1st 
June  1846,  who  shall  continue  to  hold  the  office  or  perform  the  duties  at 
the  time  when  such  act  shall  be  repealed  under  the  provisions  of  stat.  9ib 

(o)  June  5th.    Before  Lord  Denman,  C.  J.,  Patimoh,  CoLSBiDax,  and  Eblb,  Js. 

VOL.  xin.— 64  2  U 
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10  Vict.  c.  95,  is  entitled  to  be  the  first  high  bailiff  of  the  same  court 
when  hoWen  as  a  County  Court.  The  question  is,  whether  the  County 
Court  of  Worcestershire  holden  at  Kidderminster  is  the  same  court  as  the 
Court  of  Bequests  holden  under  stat.  12  6. 3,  c.  66,  mentioned  in  Schedule 
A'.  But  the  Court  of  Bequests  was  abolished  altogether  ;  the  County 
Court  is  a  different  court :  and,  if  so,  the  defendant's  appointment  is  good 
under  stat.  9  &  10  Vict.  c.  95,  sect.  81 ;  and  the  relator  must  seek  for 
compensation  under  sect.  38.  The  preamble  of  stat.  9  &  10  Vict.  c.  95, 
shows  that  the  legislature  thought  it  might  be  expedient  that  some  of  the 
old  small  debt  Courts  should  be  continued,  and  others  abolished.  Then, 
by  sect.  5,  a  discretionary  power  is  given  to  the  Queen  in  council  either 
to  order  that  any  such  small  debt  court  be  holden  in  future  as  a  County 
^j.-„  *Court,  or  to  order  that  it  be  abolished.  If  Her  Majesty  thinks 
•^  fit  to  take  the  first  course,  sect.  34  becomes  applicable :  but  here, 
as  appears  by  the  orders  in  council  set  forth  on  the  record,  she  has 
thought  fit  to  adopt  the  second  course,  and  abolish  the  court.  The  dates 
are  material:  on  the  13th  March,  1847,  this  court  is  abolished,  by  order 
in  council ;  and  several  other  courts  are  by  the  same  order  changed  into 
County  Courts.  By  another  order  in  council  it  is  directed  that,  on  the 
15th  March,  1847,  stat.  9  &  10  Vict.  c.  95,  shall  be  in  force  throughout 
England  and  Wales,  and  that  the  County  Court  of  Worcestershire  shall 
be  holden  at  Kidderminster  amongst  other  places.  Can  it  be  said  that 
the  court  created  on  and  not  before  15th  March  is  the  same  court  as 
that  which  had  been  abolished  on  the  13th  of  March?  The  necessity 
of  an  option  in  the  Crown  to  abolish  the  small  debt  courts  or  change 
them  into  County  Courts  is  clear:  for  instance,  in  Exeter  there  were  two 
courts,  one  created  by  stat.  13  G.  3,  c.  27,  mentioned  in  Schedule  A., 
with  a  jurisdiction  up  to  40«.,  the  other  created  by  stat.  4  &  5  Vict  c. 
Ixziii.,  mentioned  in  Schedule  B.,  with  a  jurisdiction  up  to  151.  Unless 
a  power  was  given  to  abolish  one  of  those  courts,  there  might  be  two 
persons,  each,  under  sect.  34,  entitled  to  be  the  first  high  bailiff  of  the 
County. Court  holden  at  Exeter.  The  plain  words  of  a  statute  are  to  be 
followed  unless  an  absurdity  ensues.  In  such  an  instance  as  that  of 
Exeter  an  absurdity  would  be  caused  by  departing  from  them.  The 
defendant's  construction  here  makes  the  enactments  intelligible  and  just. 
Sir  F.  Kelly,  control. — The  defendant  assumes  that  stat.  9  &  10  Vict 
c.  95,  was  intended  to  confer  on  the  Queen  in  council  power  to  abolish 
^Q  _^  simpliciter  all  the  '^'courts  mentioned  in  the  Schedules  A.  and  B., 
^  and  to  abolish  all  local  small  debt  courts  throughout  the  country 
without  substituting  any  others ;  the  argument  implies  that  in  fact  for 
one  day,  the  14th  March,  there  were  no  small  debt  courts  at  all  in  ex- 
istence throughout  the  country.  The  power  is  too  extraordinary  to  be 
conferred  except  by  clear  words.  Those  in  the  act  are  satisfied  by  the 
relator's  construction,  namely,  that  the  Queen  in  council  may  convert 
the  small  debt  courts  into  county  courts,  and  then  deal  with  them  as 
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Her  Majesty  in  council  thinks  fit.  All  the  powers  given  for  the  latter 
purpose  are  consequential  upon  the  first  having  been  carried  into  effect, 
and  the  court  having  been  ordered  to  be  holden  as  a  County  Court. 
[CoLERiDQS,  J. — Is  then  the  order  in  council  abolishing  these  courts 
void  ?]  The  two  orders  in  council  made  on  the  same  day  must  be  taken 
together ;  and,  ut  res  magis  valeat  quam  pereat,  they  must  be  construed 
to  abolish  the  Court  of  Bequests  sub  modo  only,  that  is,  by  converting 
it  into  a  County  Court.  The  39th  section  shows  that  the  legislature 
contemplated  that  County  Courts  might  be  abolished ;  but,  unless  the 
words  in  sect.  5  apply  to  old  courts  after  they  have  been  changed  into 
County  Courts,  there  is  no  power  to  abolish  them  given  in  the  act.  The 
other  construction  leads  to  great  inconvenience.  What  is  to  become  of 
judgments  pending  in  a  small  debt  court  if  it  is  abolished  simpliciter  ? 
There  are  provisions  in  sect.  7  as  to  suits  pending  at  the  time  when  the 
court  is  altered ;  but,  if  the  court  is  abolished,  there  is  no  machinery  for 
enforcing  judgments  then  given,  and  not  yet  satisfied. 

ffugh  Sill  was  heard  in  reply.  Cur.  adv,  vuU. 

♦Lord  Denman,  C.  J.,  in  this  vacation  (July  6th),  delivered  r^oc7 
the  judgment  of  the  Court.  ^  • 

The  only  question  in  this  case  appears  to  be  whether  the  County  Court 
of  Worcestershire,  held  for  the  district  of  Kidderminster  under  stat.  9 
k  10  Vict.  c.  95,  is  the  same  court  as  that  held  for' the  borough  and 
foreign  of  Kidderminster  under  stat.  12  G.  3,  c.  66:  and  that  depends 
upon  whether  the  Queen  had  power  under  the  5th  section  of  stat.  9  k 
10  Vict.  c.  95,  to  abolish  the  former  court ;  and  whether  she  has  in  fact 
abolished  it. 

If  the  former  court  was  abolished,  then  the  new  court  is  not  « the 
same  court"  holden  as  a  County  Court,  within  the  34th  section  of  stat. 
9  &  10  Vict.  c.  35 ;  and  the  prosecutor  is  not  entitled  to  be  the  high 
bailiff  of  it,  but  must  apply  for  compensation  for  the  loss  of  his  office 
under  the  38th  section. 

The  information  in  this  case  states  the  Order  in  Council  of  13th 
March,  1847,  which  uses  the  word  <(  abolished ;"  the  plea  avers  posi- 
tively that  the  Court  was  abolished  by  that  order ;  and  the  replication 
traverses  that  fact :  on  which  issue  is  joined.  But  the  last  replication, 
to  which  there  is  a  demurrer,  does  in  truth,  according  to  the  usual  rules 
of  pleading,  admit  the  fact  of  abolition,  though  it  may  be  open  to 
contend  that  the  5th  section  of  the  act  does  not  give  the  Crown  power 
to  abolish. 

Be  this  as  it  may,  we  are  of  opinion  that  the  words  of  that  section  are 
too  plain  to  admit  of  «ny  doubt :  "  It  shall  be  lawful  for  Her  Majesty" 
"to  order  that  any  such  Court  be  abolished."  There  are  no  restrictive 
words:  and,  though  the  act  contemplates  that  some  of  the  existing 
courts  may  be  proper  to  be  continued,  and  gives  *the  Crown  r^oj-o 
power  to  continue  them,  and  order  them  to  be  holden  as  County  ^ 
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Courts,  with  or  without  alteration  as  to  limits,  yet  it  leaves  the  question 
as  to  continuing  or  abolishing  absolutely  and  entirely  in  the  discretion 
of  her  Majesty  in  council. 

The  order  of  the  13th  March  plainly  abolishes  the  Court  at  Kidder- 
minster ;  for  it  directs  all  courts  to  be  abolished  except  those  specified  in 
the  order.  It  then  goes  on  to  specify  some  few  which  are  to  be  continued 
and  holden  as  County  Courts ;  but  the  Kidderminster  Court  is  not  one  of 
those  specified. 

Nothing  can  be  plainer ;  and  therefore  the  defendant  is  entitled  to 
our  judgment  in  his  favour.  Judgment  for  defendant.(a) 

(a)  Reported  hj  C.  Blackbarn,  Esq. 


The  QUEEN,  on  the  Relation  of  HALLEN,  v.  PARHAM. 

The  Lord  Chancellor,  by  one  Appointment^  under  stat  9  A  10  Vict  o.  95,  appointed  the  nme 
person  to  be  jadge  of  the  County  court  in  sereral  districts  situate  in  the  county  of  W^  and 
in  several  districts  situate  in  the  county  of  H. 

Held,  that  the  appointment  was  Yalid. 

Information  in  nature  of  quo  warranto,  for  exercising  the  offices 
of  Judge  of  the  County  Courts  holden  for  ten  districts  in  Worces- 
tershire. The  information  set  forth,  as  inducement,  three  orders  in 
Council,  made  under  stat.  9  &  10  Vict.  c.  95,  and  published  in  the  Ga- 
zette, the  first  on  6th  February,  1847,  and  two  others  on  10th  March, 
1847.  The  first  order  gave  notice  that  her  Majesty  in  Council  would, 
*f)^Q1  *^^^^^  ^^^  expiration  of  one  calendar  month  from  the  date  of  the 
•^  notice  of  that  order,  take  into  consideration  the  propriety  of 
making  the  two  others.  By  the  first  order  published  on  10th  March, 
the  Queen  in  Council  abolished  the  counts  mentioned  in  schedules  A. 
and  B.  to  stat.  9  &  10  Vict.  c.  95,  with  some  exceptions  specified  in  the 
order,  and  ordered  that  those  courts  not  abolished  should  in  future  be 
holden  as  county  Courts.  By  the  second  order  of  that  date,  the  Queen 
in  Council  ordered  that  on  the  15th  day  of  March,  1847,  stat.  9  &  10 
Vict.  c.  95,  « shall  be  put  in  force  in  every  county  throughout  Eng- 
land and  Wales  ;  and  that  the  whole  of  the  said  counties,  including  all 
counties  of  cities,"  &c.  (with  some  exceptions  not  material  to  the  present 
case),  ^(  shall  be  divided  into  the  several  districts  hereinafter  specified ; 
and  that  the  County  Court  of  each  of  the  said  counties  shall  be  holden 
for  the  recovery  of  debts  and  demands  under  the  said  act,  in  each  of 
the  districts  into  which  such  county  shall  be  so  divided,  in  the  several 
cities  and  towns  hereinafter  specified  as  court  towns,  or  towns  in  whicii 
courts  are  to  be  holden  in  each  county,  in  conjunction  with  the  said 
districts  respectively,  except  in  the  districts  hereinafter  called  Metro- 
politan districts,  in  each  of  which  the  court  shall  be  holden  in  some  con- 
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yenient  place  within  such  di|trict :  and  in  each  district,  except  in  the 
said  Metropolitan  districts,  the  said  court  shall  be  holden  by  the  name 
of  The  County  Court  of  ,  holden  at  ,  inserting 

in  the  first  blank  space  the  name  of  tifb  county,  and  in  the  second  the 
name  of  the  town  in  which  the  court  is  to  be  holden."  ,The  order  here 
gave  directions  for  ascertaining  the  boundaries  of  the  different  districts, 
and  then'  proceeded.  «<And  that  *the  description  of  the  said  p^^of^A 
several  court  districts,  and  the  names  of  the  cities,  towns,  and  ^ 
places  where  the  courts  shall  be  severally  holden  therein,  are  as  follows, 
the  first  column  containing  the  names  of  the  court  towns  (except  in  the 
said  Metropolitan  districts),  and  in  the  said  Metropolitan  districts  the 
names  given  to  the  said  courts  respectively ;  and  the  second  column  con- 
taining in  every  case  the  description  of  the  districts  for  which  the  courts 
ave  to  beholden  therein/'  The  portion  of  the  description  relating  to 
Worcestershire  was  set  out  in  the  information,  as  follows. 


Tkswm 

Woroefltonhire) 

In  which  Court  SN  to  1» 
holden. 

Tithinga,  Hamlets,  or  Pndneta  fbrming  the  Dtetrict  of 
eedi  Court  Town. 

BroomfgroTe    - 

-        - 

BromtgroTe,  except  the  parifhes  of  Alreohoreh,  Coston  Hacket^ 
Tsrdebigg;  (see  Redditch). 

Proitwioh 

- 

Droitwioh,  except  the  parifh  of  Hartlebiiry  and  hunlet  of  Upper 

Dudley     - 

. 

Dudley. 

Eresham 

- 

Byetham. 

Eiddenninster 

- 

Kidderminster,  the  parish  of  Haraehnij  and  hamlet  of  Upper 
Mitton. 

« 6T8DOrO                 • 

. 

Pershore. 

Redditeh 

- 

The  parishes  of  Tardebigg,  Ipsley,  Beoley,  and  Alveehnroh,  and 
Coston  Hackett 

Ship.ton 

. 

Shipston. 

8u>nrbridga       - 

- 

Stourbridge. 

Tenbary 

. 

Tenbuiy. 

Upton 

- 

Upton  on  Severn. 

Woreerter 

- 

Worcester,  Hartley. 

^Tbe  information  then  averred  that  County  Courts  had  been  holden  at 
the  first,  second,  fourth,  fifth,  sixth,  seventh,  ninth,  tenth,  eleventh,  and 
twelfth  of  the  twelve  places  above  mentioned :  and  it  proceeded  in  the 
ordinary  form  to  charge  the  defendant  with  usurping  the  offices  of  Judge 
in  the  County  Court  holden  at  each  of  these  ten  last-mentioned  places ; 
treating  the  office  in  each  instance  as  separate. 

Plea:  That  the  Lord  Chancellor  appointed  the  ^defendant  r^^og-f 
judge  of  the  County  Court  of  Worcester  to  be  holden  at  the  ten  ^ 
last-mentioned  places.  It  then  set  out  the  appointment  as  follows.  <<I, 
the  Right  Honourable  Charles  Christophsb  Lord  Cottenham,  Lord 
High  Chancellor  of  Great  Britain,  do  hereby,  by  virtue  of  an  act,  &c. 
(9  &  10  Vict.  c.  95),  «<  and  in  pursuance  of  an  order  made  by  Her 
Majesty,"  &c.,  dated  9th  March,  1847,  <^  appoint  Benjamin  Parham, 
Esquire,  a  barrister  at  law  of  seven  years  standing,  as  the  Judge  of  the 
County  Court  of  Herefordshire,  to  be  holden  at  Bromyard* and  Ledbury; 

2u2 
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and  of  the  County  Court  of  Worcestershire,  to  be  holden  at  Bromsgrove, 
Droitwich,  Evesham,  Kidderminster,  Pershore,  Redditch,  Stourbridge, 
Tenbury,  Upton,  and  Worcester.  Given  under  my  hand,  this  15th  day 
of  March,  1847.  Cottenham,  t!."  The  plea  identified  the  offices  said 
to  be  usurped  with  the  office  to  which  the  defendant  was  appointed. 

Demurrer:  and  joinder. 

The  demurrer  was  argued  in  last  Trinity  term.(a) 

Sir  F.  Kelly,  for  the  Crown.— By  stat.  9  &  10  Vict.  c.  95,  ss.  1,  2,  3, 
Her  Majesty  in  counsel  has  power  to  parcel  out  the  realm  into  districts. 
The  question  turns  on  sect.  3,  by  which  it  is  provided  that  <«  there  shall 
be  a  judge  for  each  district  to  be  created  under  this  act,  and  the  County 
Court  may  be  holden  simultaneously  in  all  or  any  of  such  districts." 
Then,  by  sect.  9,  the  Lord  Chancellor  is  to  appoint  «« as  many  fit  persons 
aa  are  needed  to  be  judges  of  the  County  Court."  The  Queen,  under 
^-v^o-i  these  enactments,  has  the  power  *of  determining  how  many  dis- 
^  tricts  there  shall  be ;  the  Chancellor  has  no  power  to  overrule  the 
decision  come  to  by  her  Majesty  in  counsel.  He  cannot  diminish  the 
number  of  districts,  and  must,  under  sect.  9,  appoint  a  separate  judge 
for  each  district.  [Lord  Denman,  C.  f. — Does  that  follow  ?  There 
may  be  a  hundred  manors  with  a  steward  for  each ;  and  yet  one  indivi- 
dual may  be  the  steward  for  each  manor.]  The  words  in  sect.  3,  "  there 
shall  be  a  judge  for  each  district,"  are  perhaps  not  conclusive;  bat 
prim&  facie  they  mean  that  there  shall  -be  as  many  judges  as  districts ; 
especially  as  there  is  a  provision  that  the  Courts  may  be  holden  simul- 
taneously; which  is  impossible  if  the  same  man  be  judge  in  several. 
And,  unless  the  words  « there  shall  be  a  judge  for  each  district"  were 
introduced  for  this  purpose,  they  are  mere  surplusage,  as  the  ninth 
section  gives  the  power  of  appointing  as  many  fit  persons  as  are  needed 
to  be  judges.  Throughout  the  act,  when  a  district  and  a  judge  are  men- 
tioned, it  is  always  in  the  singular  number.  Thus,  in  sect.  5  it  is  enacted 
that  it  is  lawful  for  the  Queen  in  counsel  to  assign  a  district  (not  several) 
to  every  such  Court.  In  sects.  10  and  11,  relating  to  the  Courts  at  Bath, 
Bristol,  Liverpool,  Manchester,  Sheffield,  and  Ecclesall,  the  legislature 
uses  words  showing  that  it  did  not  contemplate  more  than  one  district 
for  one  judge.  Again  in  sect.  16,  relating  to  the  supplying  of  vacancies, 
the  words  are  all  in  the  singular ;  and  in  sect.  19  it  has  clearly  been 
supposed  that  the  judge  could  not  be  appointed  to  a  new  district  without 
removing  him  from  the  old.  By  sect.  12  the  county  clerk  of  Middlesex 
is  to  select  which  of  the  districts  in  Middlesex  he  pleases,  and  is  to  be 
judge  of  that  district :  by  sect.  40  the  salary  of  the  ^'udge  is 
limited  to  1200Z.,  and  his  travelling  and  other  incidental  expenses. 
It  was  never  contemplated  that  the  same  person  might  be  appointed 
judge  of  two  districts,  possibly  remote  from  each  other,  so  as  to  occasion 
constant  travelling  from  one  to  the  other.     The  whole  scope  of  the  act 

(a)  June  6Ui  And  Stli.    Before  Lord  DimiAK,  C.  J.,  Pattbbox,  GoLBUDe^  ud  BujB|  Jl 
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shows  that  the  words  in  sect.  8  give  the  Queen  in  counsel  discretion  as 
to  the  number  of  the  districts,  and  make  her  decision  on  that  point  finah 
If  so,  the  appointment  under  which  the  defendant  claims  is  void,  as  the 
Chancellor  has  taken  upon  himself  tb  appoint  one  judge  for  ten  dis- 
tricts, instead  of  appointing,  as  he  ought,  a  judge  for  each  district. 

Sir  cT".  JerviSj  Attorney-General,  contrd.. — ^Except  in  Middlesex,  every 
Judge  of  a  County  Court  has  been  appointed  for  several  districts  ;  and, 
if  the  defendant's  appointment  be  void,  so  are  all  the  others.  But,  in 
the  first  place,  the  County  Courc  is  one  Court,  though  holden  in  several 
districts,  so  that  the  defendant,  instead  of  being  judge  of  ten  County 
Courts  in  Worcestershire,  is  judge  of  one  court  only,  though  holden  in 
ten  places.  Secondly,  there  is  no  rule  of  law  to  prevent  a  person  from 
holding  several  judicial  offices  at  once.  The  nature  of  the  offices  may 
make  it  physically  impossible  to  fulfil  their  duties  at  the  same  tiure ; 
but  if  it  is  possible  it  is  not  illegal.  At  this  time  Vice-chancellor 
Knioht  Bruce  is  also  Chief  Judge  in  Bankruptcy ;  and  there  have 
been  many  instances  of  high  judicial  offices  having  been  held  together. 
The  words  of  sect.  2  show  that  it  is  "  the  County  Court*'  that  is  to  be 
holden  in  several  districts.  Tne  Legislature  evidently  contemplated  that 
a  single  county  might  *be  too  extensive  for  one  man,  as  for  r^Q/»j^ 
instance,  Yorkshire.  The  provisions  on  which  the  relator  insists  ^ 
are  all  intelligible,  if  that  fact  be  borne  in  mind.  There  mat/  be  sepa- 
rate judges  of  districts  in  the  same  county ;  and  therefore,  to  obviate 
doubts  that  might  arise,  it  is  provided  in  sect.  3  that  the  courts  mat/  be 
held  simultaneously ;  not  that  they  must.  So,  in  sects.  10  and  11,  the 
clauses  providing  compensation  forjudges  of  old  courts  by  giving  them 
a  right  to  be  judges  of  the  new  courts,  the  enactment  is  that  the  judge 
of  the  old  court  shall  at  least  be  judge  of  one  district ;  but  there  is 
nothing  to  show  that  the  Chancellor  may  not  appoint  him  judge  of  seve- 
ral. The  words  of  sect.  9  imply  that  the  Chancellor  is  to  exercise  a 
discretion  as  to  the  number  of  judges.  The  words  in  section  3,  that 
there  shall  be  «  a  judge  for  each  district,"  do  not  mean  «<  a  judge  for 
each  and  for  no  other."  These,  like  the  words  that  follow,  as  to  hold- 
ing the  courts  simultaneously,  are  enabling,  not  obligatory.  In  sect. 
31,  it  is  provided  that  there  shall  be  ^'  for  every  such  .Court"  one  or 
more  high  bailiiTs.  That,  according  to  the  relator,  means  one  or  more 
high  bailiffs  for  each  Court,  who  shall  not  be  high  bailiffs  for  any  other 
Court.  Yet  the  same  person  was  high  bailiff  of  more  than  one  of  the 
old  courts,  and  so  might  have  been  entitled,  under  sect.  84,  to  be  the 
first  high  bailiff  in  more*  than  one  district.  The  whole  act  shows  that 
the  Legislature  contemplated  the  appointment  of  one  person  to  be  judge 
in  several  districts :  but  it  is  not  necessary  to  go  so  far,  as  it  rests  on 
the  relator  to  show  that  by  some  part  of  the  act  this  is  prohibited.  The 
appointment  follows  the  very  words  of  the  ninth  section,  and  is,  r#o/»c 
*prim&  facie,  valid.  No  pirt  of  the  statute  has  been  cited  to  show  ^ 
that  it  is  not  so. 
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Sir  F.  Kelly  J  in  reply. — The  argument  that  the  County  Court  for 
each  county  is  one  court  will  not  help  the  defendant ;  for  the  appoint- 
ment is  set  forth ;  and  it  purports  to  make  Parham  Judge  of  Hereford- 
shire as  well  as  Worcestershire.  The  act  gives  power  to  the  Queen  in 
council  to  unite  parts  of  different  counties  into  one  district ;  but  that 
course  has  not  been  pursued,  (a)  Cur  <idv.  tndt. 

Lord  Penman,  C.  J.,  in  this  vacation  (July  5th),  delivered  the  judg- 
ment of  the  Court 

Upon  the  demurrer  to  the  plea  in  this  case  of  quo  warranto,  a  most 
important  question  arises  as  to  the  construction  of  the  recent  statute  9 
&  10  Vict.  c.  95 ;  namely,  whether  the  same  person  may  be  appointed 
Judge  of  the  County  Court  for  and  to  be  holden  in  several  districts,  or 
whether  it  is  necessary  that  the  appointment  of  each  Judge  should  limit 
hi^  authority  to  one  district  only. 

Sect.  2  enables  her  Majesty  to  divide  the  whole  county  into  districts, 
and  to  order  that  the  County  Court  shall  be  holden  in  each  of  such  dis- 
tricts, and  to  make  alterations  from  time  to  time,  and  to  order  that  any 
part  of  one  county  shall  be  within  the  jurisdiction  of  the  County  Court 
of  an  adjoining  county.  Sect.  8  enacts  that  «'  there  shall  be  a  Judge 
*RRf>1  ^^^  ^^^^  district  to  be  created  under  this  act,  and  the  County 
-^  Court  *may  be  holden  simultaneously  in  all  or  any  of  such  dis- 
tricts." Sect.  9  enacts  ^^  that  the  Lord  Chancellor  shall  appoint  as 
many  fit  persons  as  are  needed  to  be  judges  of  the  County  Court  under 
this  act.'' 

These  are  the  sections  upon  which  the  question  turns,  for  the  true 
construction  of  which  illustrations  and  arguments  are  drawn  from  many 
other  sections  in  the  same  act. 

No  doubt  can  be  entertained  that  the  jurisdiction  of  each  Judge  may 
by  his  appointment  be  limited  to  one  district;  and  so  there  may  be  many 
judges  of  the  same  County  Court  having  no  joint  or  co-ordinate  juris- 
diction ;  and  it  was  to  meet  such  a  case  that  the  latter  part  of  the  third 
section  provided  for  holding  the  County  Court  simultaneously  in  all  or 
any  of  the  districts.  That  part  of  the  section  was  necessary  to  meet 
the  case  of  several  Judges  being  appointed  for  the  same  County  Court; 
but  it  by  no  means  involves  the  proposition  that  they  must  be  so  ap- 
pointed. Nor  do  the  words  «« there  shall  be  a  Judge  for  each  district" 
necessarily  involve  any  such  proposition,  but  only  that  the  Judge  who 
shall  hold  the  County  Court  in  each  district  shall  be  designated  and 
particularly  appointed  to  that  district,  so  that  there  shall  not  be  two  or 
more  Judges  of  the  same  County  Court  who  may  hold  the  court  in  any 
given  district. 

Then  sect.  9,  giving  to  the  Lord  Chancellor  the  appointment  of  «<  as 
many  fit  persons  as  are  needed  to  be  Judges  of  the  County  Court," 

(a)  There  was  &  aeoond  information  against  the  same  defendant  for  the  offloe  of  Judge  of  tke 
eounty  court  of  Herefordshire,  in  which  the  pleadings  were  the  tame,  and  which  was  not  argoed 
separately. 
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although  it  has  no  words  specificalFy  giving  a  discretion  to  the  Lord 
Chancellor  to  determine  how  many  are  needed,  yet  seems  much  more 
consistent  with  the  intended  exercise  of  such  a  discretion  than  with  the 
supposition  *that  as  many  Judges  must  he  needed  as  there  are  r,|cQ/«7 
districts  created  by  the  Crown.  If  the  legislature  had  intended  ^ 
that  the  Lord  Chancellor  should  have  no  discretion  as  to  the  number  Of 
Judges  to  be  appointed,  but  should  be  bound  to  appoint  different  per- 
sons to  be  Judges  for  the  several  districts,  and  to  limit  their  jurisdiction 
accordingly,  surely  some  more  restrictive  language  would  have  been  used. 

There  is  nothing  contrary  to  the  general  rules  of  law  in  the  appoint- 
ment of  the  same  person  to  hold  several  offices  which  are  distinct  and 
independent  of  each  other,  and  their  duties  not  inconsistent :  the  offices 
of  the  Judges  of  the  County  Court  to  be  holden  in  several  districts 
plainly  satisfy  both  these  conditions.  Such  appointment  will,  therefor^,. 
be  good,  unless  it  is  prohibited  by  the  statute  in  question. 

There  are  no  words  in  the  statute  directly  prohibiting  such  appoint- 
ment. Neither  can  we,  after  a  careful  perusal  of  the  different  clauses,, 
find  any  which  are  inconsistent  with  the  validity  of  such  appointment* 
It  is  true  that  there  are  many  provisions  in  the  act  which  appear  to  con- 
template the  jurisdiction  of  the  Judge  beipg  confined  to  one  district,  and 
that  word  «<  district"  is  used  in  the  singular  number  throughout ;  but  we 
must  bear  in  mind  that  it  is  plain  that  the  jurisdiction  mai/  be  so  limited,, 
and  the  provisions  alluded  to  were  necessary  in  the  event  of  its  being  so 
limited.  The  question  here  is,  whether  the  jurisdiction  must  be  so- 
limited.  The  only  section  which  appears  to  contain  such  a  limit  is  the 
12th,  which  gives  the  then  county  clerk  of  Middlesex  the  right  to  select 
one  district  in  that  county  for  which  he  shall  be  entitled  to  be  appointed 
Judge :  that  right,  however,  is  in  the  nature  *of  compensation,  r^o/«o 
and  stands  on  its  own  particular  grounds.  ^ 

The  appointment  of  the  defendant  is  set  out  in  the  plea,  and  expressly 
names  the  several  districts  in  which  he  is  to  hold  the  County  Court,  and 
is  not  open  to  any  objection  on  account  of  generality.  It  is  as  particular 
as  if  there  had  been  several  appointments,  one  for  each  district :  it  in- 
deed appoints  the  defendant  to  be  Judge  of  the  County  Court  of  Here- 
fordshire as  well  as  that  of  Worcestershire ;  but  it  specifies  the  districts 
in  each  county  in  which  he  is  to  hold  the  Court ;  and  it  does  not,  as  was 
contended  in  argument,  attempt  to  place  any  part  of  the  one  county 
within  the  jurisdiction  of  the  County  Court  of  the  other,  or  to  constitute 
any  place  in  the  one  to  be  part  of  a  district  in  the  other ;  which  cannot 
be  done  by  the  Lord  Chancellor,  but  only  by  Her  Majesty  in  Council. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  appointment 
of  the  defendant  is  well  made  within  the  provisions  of  the  statute  in 
question  :  and  our  judgment  is  for  the  defendant  in  both  cases. 

Judgment  for  defendant.(a) 

(a)  Reported  by  C.  Blaokbariii  Baq. 

VOL.  xiii. — 66 
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*869]      *HAMMOND  v.  BENDTSHE,  Esq.,  and  Another. 

PlAintiffy  the  iteward  of  a  Friendly  Society,  not  Jiaying  paid  money  in  obedience  to  u  ord«r 
of  two  jasticea  under  atat  10  G.  4,  c  56,  a.  28,  the  juaticea,  without  further  summoni,  ifsoed 
a  dialreas  warrant,  under  which  plain  tiff 'a  gooda  were  aeiied. 

Heldy  in  an  action  of  trespaaa,  that  the  aeisure  waa  not  juattfled  by  the  statute. 

Trespass  for  breaking  plaintiff's  hoase  and  seizing  his  goods.  Plea: 
Not  guilty,  by  statute.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Cambridge  Summer  assizes 
1848,  it  appeared  that  the  plaintiff  was  steward  of  a  Friendly  Society, 
and  the  defendants  were  justices  of  the  peace ;  and  that  the  plaintiff's 
goods  had  been  distrained  under  the  defendants'  warrant,  for  non-pay- 
ment of  a  sum  of  money  ordered  by  them  to  be  paid  by  the  plaintiff  and 
the  other  stewards  of  the  Society.  Several  objections  were  taken  to  the 
order  and  warrant.  The  learned  Judge  directed  the  verdict  to  be 
entered  for  the  defendants,  giving  leave  to  move  to  enter  a  verdict  for 
the  plaintiff  for  SI.  1$.  Id.  Wationy  in  Michaelmas  term,  1848,  ob- 
tained a  rule  nisi  accordingly. 

In  this  vacation,(a)  ByleSy  Serjt.  and  Metcalfe  showed  cause ;  and 
Watson^  Keane^  and  Crouch  supported  the  rule. — The  facts  raising  the 
only  point  on  which  the  Court  expressed  an  opinion  are  fully  stated  in 
the  judgment.  Counsel  on  both  sides  referred  to  Painter  v.  Liverpool 
Gas  Company,  3  A.  k  E.  438  (E.  C.  L.  R.  vol.  80),  Ex  parte  Kinning, 
4  Com.  B.  507  (E.  C.  L.  R.  vol.  56),  Kinning's  Case,  10  Q.  B.  730  (E. 
C.  L.  R.  vol.  59),  and  In  re  Hammersmith  Rent  Charge,  4  Exch.  87, 
101t.(6)    No  further  report  of  the  argument  is  deemed  necessary. 

Our.  adv,  vuft. 
*»701       *I'<>rd  Denman,  C.  J.,  in  this  vacation  (July  5th),  delivered 
^  the  judgment  bf  the  Court. 

This  was  an  action  against  two  justices,  in  trespass,  for  causing  the 
goods  of  the  plaintiff  to  be  distrained,  under  their  warrant,  for  non- 
payment of  52.  8«.,  42.  4«.,  and  10«.,  pursuant  to  an  order  previously 
made  by  them. 

The  defendants  pleaded  Not  Guilty,  by  statute ;  and  the  defence  was 
under  stat.  10  G.  4,  c.  56,  s.  28. 

One  Jacob  Wisby  appeared  to  have  been  a  member  of  a  Friendly 
Society,  of  which  the  plaintiff  was  one  of  the  stewards,  and  had  been 
expelled.  Wisby  applied  to  the  defendants,  under  the  28th  section  of 
the  act,  who  issued  a  summons  to  the  stewards  of  the  Society  to  answer 
his  complaint  of  expulsion,  and  to  show  cause  why  they  should  not  pay 
to  him  the  sums  of  5/.  8s,  and  41.  4«.,  which  he  alleged  were  due  to  him 
by  the  rules  of  the  society.     The  stewards  attended ;  and  the  case  was 

(a)  June  15th.    Before  Lord  Dbhmah,  C.  J.,  PATrsBOir,  Colibisob,  and  Wiqwtmms,  Js. 
(6)  See  Bowdler's  Oaae,  12  Q.  B.  612  (E.  C.  L.  R.  toL  M). 
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.  heard  on  the  6th  March,  1848,  when  the  defendants  made  an  order  that 
the  expulsion  of  Wisbj  was  unjust  and  illegal,  and  that  he  should  be 
re-admitted  A  member  of  the  Society,  and  that  the  plaintiff  and  the  other 
stewards  should  pay  51.  8«.  and  4Z.  4«.  to  Wisby,  and  10«.  for  costs. 
On  the  3d  of  April  the  defendants  issued  their  warrant  of  distress,  r^ 
citing  the  order ;  that  a  copy  was  served  upon  the  plaintiff  and  the  other 
stewards  on  the  18th  March ;  that  on  the  27th  March  they  were  person- 
ally required  by  Wisby  to  pay  him  the  52.  8s.  and  4Z.  4«.  and  10s. ;  and 
that  they  had  made  default  and  refused  to  pay  the  money :  the  warrant 
then  directed  that  a  distress  should  be  made  for  the  money,  in  the  first 
instance,  upon  the  goods  of  the  Society,  and,  if  such  distress  could  not 
be  found,  then  upon  the  goods  of  the  plaintiff  and  the  other  stewards, 
or  any  of  them.  "^The  warrant  was  executed,  in  part  upon  the 
goods  of  the  Society  and  for  the  residue  on  goods  of  the  plaintiff. 

Several  objections  were  taken  by  the  plaintiff  to  the  regularity  of  the 
proceedings  under  which  the  defendants  proposed  to  justify  the  distress ; 
bat,  as  there  is  one  which  we  think  fatal  to  the  case  of  the  defendants, 
we  do  not  think  it  necessary  to  advert  to  the  others. 

By  sect.  28  of  stat.  10  G.  4,  c.  56,  in  cases  where  disputes  are,  as  in 
this  case,  by  the  rules  of  the  Society,  to  be  decided  by  justices  of  the 
peace,  the  parties  are  to  be  summoned ;  and  the  justices  are  to  hear  and 
determine  the  complaint  according  to  the  rules  of  the  Society ;  «  and  in 
case  the  said  justices  shall  adjudge  any  sum  of  money  to  be  paid  by 
such  person  against  whom  such  complaint  shall  be  made,  and  such  person 
shall  not  pay  such  sum  of  money  to  the  party  and  at  the  time  specified 
by  such  justices,  they  shall  proceed  to  enforce  their  award  in  the  man- 
ner" directed  by  the  act  **  to  be  used  in  case  of  any  neglect  to  comply 
with  the  decision  of  the  arbitrators  appointed  under  the  authority  of 
this  act." 

The  means  of  enforcing  the  award  of  arbitrators  are  under  the  27  th 
section  oi  ihe  act.  By  that  section,  if  either  of  the  parties  refuse  to 
comply  with  the  decision  of  the  arbitrators,  a  summons  may  be  issued, 
returnable  before  two  justices,  calling  upon'  the  party  against  whom 
complaint  is  made  to  appear  before  them;  and  upon  appearance  or 
default,(a)  the  justices  may  make  <<  such  order  thereupon  as  to  them 
may  seem  just :  and  if  the  sum  of  money  so  awarded,  together  with  a 
sum  for  costs  not  exceeding  the  sum  of  10«.,  as  to  such  '^'justices  r^icmo 
shall  seem  meet,  shall  not  be  immediately  paid,"  then  the  justices  ^ 
shall  issue  their  distress  warrant. 

The  provisions  of  the  27th  section  would  apply  to  cases  where  an 
award  by  arbitrators  for  payment  of  money  in  the  form  given  in  the 
Schedule  has  not  been  complied  with,  and  the  money  has  not  been  paid 

vtt)  The  wotdfl  of  sect  27  are :  "and  apoo  bis  or  her  appearanoe,  or  in  default  thereof,  apoa 
dae  proof,  apon  oath,  of  the  serrioe  of  f  ach  flummosB,  any  two  Jiutioes  of  the  peace  may  proceed 
to  make  snob  order/'  Ac. 
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at  the  time  specified  in  the  award ;  in  such  a  case  the  proceeding  before 
Ae  justices  would  be  merely  to  enforce  payment ;  and,  if  not  immer 
diately  paid,  when  the  parties  appear,  the  justices  may  issue  a  warrant 
of  distress.  There  can  in  such  case  be  no  reason  for  another  summons 
before  a  distress  warrant  issues. 

But  it  appears  to  us  that,  if  the  proceedings  are  under  the  28th  sec- 
tion,'and  the  justices  have  made  an  order  for  payment  of  money,  analo- 
gous to  the  award  of  arbitrators  under  the  27th  section,  a  distress 
warrant  cannot  issue  for  non-compliance  with  such  an  order,  without  & 
previous  summons  to  the  party,  who  may  have  various  reasons  to  assign 
against  the  issuing  the  distress  warrant.  He  may  not  have  knowledge 
of  the  order ;  he  may  be  ready  to  pay  the  person  named  in  the  order  if 
he  could  find  him ;  he  may  actually  have  tendered,  or  even  paid  the 
money ;  all  which  reasonable  excuses  would  be  unavailable  if  the  party 
to  whom  the  money  is  ordered  to  be  paid  could,  ex  parte,  and  without 
notice,  obtain  a  distress  warrant.  The  recitals  in  the  warrant  in  the 
present  case  state  service  of  the  order,  and  demand  and  refusal ;  ail 
which  might  be  controverted:  and  we  therefore  think,  in  accordance 
with  the  principle  of  the  decision  of  this  Court  in  the  case  of  Painter  r. 
Liverpool  Gas  Company,  8  A.  &  E.  433  (E.  C.  L.  R.  vol.  30),  that, 
wherever  cause  could  be  shown  against  issuing  a  warrant  of  dbtress,  a 
previous  summons  is  necessary.  And,  as  no  such  summons  was  issued 
*87m  ^^  *^^^  case,  but  the  warrant  was  obtained  ex  parte,  the  role 
^  will  be  absolute  to  enter  a  verdict  for  the  plaintiff  for  8/.  1«.  li. 

Rule  ab8olute.(a) 

(a)  Reported  by  C.  BlMkborn,  Biq. 


The  QUEEN  v.  The  Inhabitants  of  WINSFORD. 

The  parishes  of  W.  and  H.,  in  the  union  of  D.,  adjoined  each  other.  The  raliering  oiBcer  of  t^ 
unio^,  under  stat  8  A  ,9  Vict  o.  126,  s.  49,  obtoined  a  warrant  to  bring  A.,  a  lanatie,  before 
two  jnstiees ;  he  met  him  in  parish  W.,  and  there  took  him  into  enstodj,  and  biongfat  him 
thence  before  two  justices,  who  sent  him  to  the  asylnm.  By  a  subsequent  order,  the  justteesi 
reciting  that  they  had  sent  the  lunatic  to  the  asylum  as  a  "wandering"  lunatio,  ordered  the 
treasurer  of  the  union  to  pay  the  charges.  The  guardians  of  the  union  directed  their  treasonr 
to  pay,  and  to  debit  parish  W. ;  which  he  did ;  and  the  auditor  allowed  the  charge.  His 
accounts  and  allowances,  with  the  reasons,  were,  at  the  instance  of  parish  W.,  brought  up  bj 
certiorari  under  staL  7  A  8  Vict  c.  101 ;  and  it  appeared  on  affidarit  that,  although  the  onl«r 
was  drawn  up  as  if  the  lunatie  was  wandering,  he  was  in  fact  liring  with  his  reUttres  ia  the 
parish  of  H.  They  were  persons  of  some  substance ;  and  he  was  not  chargeable  to  any  parijh : 
but  the  relieving  officer  acted  on  the  complaint  of  the  clergyman  of  H.  that  the  lunatie  vsj 
neglected. 

Held,  that»  under  stat.  8  A  9  Vict  c.  126,  s.  57,  the  lunatic,  though  not  aotuaUy  a  pauper,  wu 
chargeable  to  the  parish  of  H. ;  and  that  the  debiting  of  W.  was  an  error,  which  the  auditor 
should  hare  corrected.  And  the  Court  'made  a  rule  absolute,  thai  the  allowaoee  should  b« 
quashed,  parish  H.  repay  the  charges  to  parish  W.,  and  the  costs  of  parish  W.  be  borae  by  the 
union. 

The  accounts  of  the  auditor  of  the  Dulverton  Union,  in  the  countj 


la  ADOLPHUS  &  ELLIS.    N.  S.  878 

uf  Somerset,  were  brought  into  this  Court  by  certiorari,  at  the  instance 
of  the  parish  of  Winsford.  The  Dulverton  Union  comprises,  amongst 
others,  the  parishes  of  Winsford  and  of  Stockbridge.  Ball^  in  Michael- 
mas Term  last,  obtained  a  rule  calling  on  Charles  William  Johnson,  the 
auditor  of  the  Union,  to  show  cause  why  the  allowance  of  S5L  15s.  5d. 
in  the  auditor's  accounts,  against  the  parish  of  Winsford,  in  respect  of 
the  expenses  attending  the  removal  and  maintenance  of  Thomas  Holl,  a 
lunatic,  should  not  be  quashed,  and  why  the  sum  so  allowed  should  not  be 
repaid  to  *the  churchwardens  and  overseers  of  Winsford  by  the  r^^ojA 
guardians  of  the  said  union,  or  the  churchwardens  and  overseers  ^ 
of  Hawkridge,  or  some  or  one  of  them ;  and  why  the  costs  of  the  said 
parish  of  Winsford  in  the  said  prosecution  should  not  be  paid  by  the 
guardians  of  the  said  union,  or  by  the  churchwardens  and  overseers  of 
Hawkridge,  or  som^  or  one  of  them,  being  the  parish  or  union  to  which 
such  accounts  relate. 

The  rule  was  drawn  up  on  reading  the  return  to  the  certiorari,  and 
several  aflGidavits. 

By  the  return  it  appeared  that  <two  justices  had  made  an  order  on  the 
treasurer  of  the  guardians  of  the  Dulverton  Union,  reciting  that  John 
Dale,  relieving  officer  of  the  Dulverton  Union,  had  that  day  brought 
before  them  (two  of  her  Majesty's  justices  in  and  for  the  county  of 
Somerset)  Thomas  Holl,  a  person  who  he  had  knowledge  was  wandering 
abroad  within  the  Union  aforesaid  and  deemed  to  be  insane,  and  who  was 
therefore  by  him  immediately  apprehended  and  brought  before  them ; 
reciting  also  an  order  made  by  them  to  remove  Thomas  Holl  as  a  lunatic 
into  the  lunatic  asylum  at  Devizes;  and  that  it  duly  appeared  to  the 
justices,  6y  the  oath  of  the  said  John  Dale,  that  he  did  convey  such 
lunatic  to  such  asylum,  and  that  the  lunatic  was  received  and  confined 
therein ;  that  the  charges  of  his  examination  and  removal  amounted  to 
14{.  12s.  10(2.;  and  also  that  the  charges  of  his  lodging,  maintenance, 
clothing,  medicine,  and  care  amounted  to  the  weekly  sum  of  lis. :  and 
the  justices,  by  the  said  order,  directed  the  treasurer  to  pay  the  said 
sum  of  142.  12s.  lOd.  to  the  said  John  Dale  on  demand,  and  the  weekly 
sum  of  Us.  to  the  keeper  of  the  asylum  at  Devizes,  the  first  payment  to 
be  on  the  next  day.  It  appeared,  by  the  ^minutes  of  the  meet-  ^4^07^ 
ings  of  the  guardians,  that  they  consulted  the  Poor  Law  Commis-  ^ 
sioners,  and  stated  to  them  that  the  lunatic  was  taken  in  the  parish  of 
Winsford.  The  Commissioners,  apparently  under  the  impression  that 
the  lunatic  was  chargeable  to  Winsford,  referred  the  guardians  to  stat. 
8  &  9  Vict.  c.  126,  8.  57,  and  advised  them  to  pay  the  expenses  and 
charge  them  to  Winsford :  and  the  guardians  accordingly  made  the 
following  minute,  «^  Ordered  that  a  check  be  signed  for  14Z.  12s.  lOd. 
Debit  Winsford  parish.     Credit  treasurer." 

This  sum  of  141.  12s.  10(2.,  and  the  weekly  sum  of  11«.,  amounting 
altogether  to  352.  15s.  5(2.,  were  charged  against  the  parish  of  Winsford 
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in  the  accounts  of  the  Union :  and  the  auditor,  having  these  documents 
before  him,  allowed  the  charges. 

From  the  affidavits  it  appeared  that  the  lunatic  was  not  chargeable  to 
any  parish ;  he  was  of  a  family  of  some  substance,  and  resided  with  his 
relatives  in  the  parish  of  Hawkridge,  The  officiating  clergyman  of 
Hawkridge  complained  to  the  relieving  officer  that  the  lunatic  was 
neglected  by  his  relatives.  The  relieving  officer  obtained  a  warrant  to 
bring  him  before  two  justices ;  and,  happening  to  meet  him  in  the  parish 
of  Winsford,  which  adjoined  that  of  Hawkridge,  he  there  took  him  and 
brought  him  before  tWo  justices,  who,  being  satisfied  that  he  was  neglected, 
sent  him  to  the  asylum.  By  some  mistake,  the  justices  made  their 
order  as  if  the  lunatic  was  <<  wandering ;"  but  in  fact  they  interfered 
because  he  was  neglected. 

Cause  was  shown  in  Trinity  Term,(a)  1849. 
♦ftTfil  ^Montague  Smithy  for  the  auditor. — On  the  materials  before 
-^  him  the  auditor  decided  rightly.  The  affidavits  show  that  these 
materials  were  defective ;  and  they  may  or  may  not  show  that  the  aUoir- 
ance  should  not  have  been  made:  still  the  auditor  is  not  to  blame;  and 
therefore  he  should  be  allowed  his  costs ;  which  is  all  that  he  requires. 

Pashlej/y  for  the  parish  of  Hawkridge. — Hawkridge  is  not  liable  to 
repay  the  35{.  15«.  bd.  to  the  parish  of  Winsford ;  nor  is  it  liable  to 
losts.  Sect.  49  of  stat.  8  &  9  Vict.  c.  126,  under  which  the  parish 
officers  acted,  provides,  first,  for  sending  to  an  asylum,  by  order  of  one 
justice,  wandering  lunatics  found  within  a  parish,  and,  secondly,  for 
sending  to  an  asylum,  by  order  of  two  justices,  neglected  lunatics ;  and 
in  the  same  section  it  is  enacted  that  the  justice  or  justices,  by  whom 
any  lunatic  shall  be  sent  to  an  asylum,  (« shall  make  an  order  upon  the 
treasurer  of  the  guardians  of  the  union  in  which  the  parish  shall  be  situate 
from  which  he  shall  have  been  taken,  or  upon  the  overseer  or  overseers 
of  the  parish  from  which  he  shall  have  been  taken,*'  for  payment  of  the 
charges.  By  sect.  80  power  is  given  of  appealing  to  th©  quarter  sessions. 
The  auditor,  on  the  materials  before  him,  thought  that  this  w^as  a  wander- 
ing  lunatic  sent  from  Winsford;  and,  if  that  had  been  so,  all  was  correct. 
[Coleridge,  J. — You  are  not  showing  cause  for  the  auditor,  but  for 
Hawkridge.  The  fact  was  that  the  lunatic  was  removed  at  the  instance 
of  the  clergyman  of  Hawkridge,  as  neglected,  and  not,  as  the  auditor 
supposed,  as  wandering  in  Winsford.  It  may  well  be  that  he  acted 
'^'STTI  ^^S^^'y  ^P^^  *^^^  materials  laid  before  him  so  as  to  be  personallj 
protected,  and  yet  his  allowance  may  be  wrong.]  It  must  be 
admitted  that  Winsford  had  in  fact  nothing  to  do  with  the  lunatic,  except 
that  he  was  actually  captured  there:  and  the  order  may  be,  on  this 
account,  wrong ;  but,  if  so,  there  should  have  been  an  appeal  to  the 
quarter  sessions.  The  auditor  has  no  jurisdiction  to  inquire  whether  an 
order  ought  to  be  quashed  or  not:  and  a  fortiori,  if  the  justices  ought 
to  have  made  an  order  on  Hawkridge  to  pay  the  costs  of  removing  a 
(a)  May  30th.    Before  Lord  Dsmi an,  C.  J.,  PATrBSoir,  Gouaohm,  «nd  EiLXy  Jt. 
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neglected  lunatic  chargeable  to  the  parish  of  Hawkridge,  the  auditor 
could  not,  by  a  sort  of  equitable  jurisdiction,  consider  that  order  as 
made,  and  cause  Hawkridge  to  pay.  That  would  deprive  Hawkridge  of 
the  power  of  appeal  under  sect.  80.  But  in  fact  this  lunatic  is  not  a 
pauper ;  and  the  persons  who  ought  to  pay  these  costs  are  the  relatives, 
under  the  provision  at  the  end  of  stat.  8  &  9  Vict.  c.  126,  s.  49.  The 
parish  of  Hawkridge  is  not  liable  to  pay  them  independently  of  the 
statute ;  nor  under  the  statute,  except  by  a  justice's  order.  If  the 
auditor  had  power,  not  only  to  disallow  the  charge  on  Winsford,  but  to 
charge  Hawkridge,  there  was  a  reason  on  the  merits  why  it  should  not 
be  done ;  but  he  had  no  such  power.  This  Court  now,  acting  under 
Stat.  7  &  8  Vict.  c.  101,  s.  35,  will  do  no  more  than  set  the  auditor 
right,  and  order  such  payments  and  repayments  as  will  put  matters  in 
the  same  state  as  if  the  auditor  had  properly  exercised  his  powers.  His 
duty  was  to  leave  the  charge  where  he  found  it,  on  the  Union.  The 
parish  of  Hawkridge^  therefore,  is  improperly  brought  before  this  Court, 
and  is  entitled  to  have  its  costs  paid  by  the  parish  of  Winsford. 

*K%nglake,  Serjt.,  and  Ball^  for  the  parish  of  Winsford. — Stat,  r^ano 
8  &  9  Vict.  c.  126, 8.  84,  enacts  that  in  the  statute  the  word  <«  <  pan-  ^ 
per'  shall  mean  every  person  maintained  wholly  or  in  part  by  or  charge- 
able to  any  parish,  union,  county,  or  borough,  or  sent  to  any  asylum, 
licensed  house,  or  registered  hospital  by  any  justice  or  officiating  clergy- 
man and  overseer  or  relieving  officer."  Taking  (^  pauper"  in  this  sense,  the 
enactments  are  intelligible.  Sect.  49  provides  that  every  relieving  officer, 
(( who  shall  have  knowledge  that  any  person  within  his  district,  parish, 
or  union,  not  being  chargeable  to  any  parish,  is  deemed  to  be  a  lunatic, 
and  is  under  the  care  of  a  relative  or  other  person  who  neglects  or 
cruelly  treats  him,"  shall  give  notice  thereof  to  some  justice  of  the  county 
within  which  such  union,  &c.,  is  situated.  The  facts  here  brought  the 
relieving  officer  within  this  enactment ;  and  he  obeyed  it.  The  enact- 
ment then  proceeds :  and  <<  thereupon  the  said  justice  shall,  if  he  shall 
think  fit,  in  case  such  notice  shall  be  given  in  writing,  and  upon  the  oath 
of  the  person  giving  the  same,  by  an  order  under  his  hand  and  seal  re- 
quire the  overseer  or  relieving  officer  of  such"  union,  &c.  "  to  bring  such 
person  before  him  and  some  other  justice  of  the  same  county  or  borough, 
at  such  time  aiid  place"  as  shall  be  appointed  by  the  order.  This  was 
done ;  and  then  the  two  justices  ordered  the  lunatic  to  be  sent  to  the 
asyliim.  This  made  him  a  '<  pauper"  within  the  meaning  of  the  word 
as  used  in  the  act,  though  not  in  the  common  acceptation  of  the  word. 
Then  sect.  49  requires  that  the  two  justices  by  whose  order  such  lunatic 
shall  be  sent  to  an  asylum  shall  make  an  order  upon  the  treasurer  of 
the  guardians  of  the  union  in  which  the  parish  shall  be  situate,  from 
which  he  shall  have  been  taken,  for  the  costs.  In  *this  case,  both  r^oPTQ 
Hawkridge  and  Winsford  were  within  the  Dulverton  union ;  and  ^ 
the  order  was  properly  made  on  the  guardians  of  that  union,  whichever 
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parish  was  liable.  The  guardians  were  not  bound  to  appeal  because  of 
a  slip  in  the  form  of  the  order ;  and  they  obeyed  it.  They  were  then 
to  charge  the  money  they  disbursed  to  the  parish  in  respect  of  which 
they  disbursed  it,  that  is,  the  parish  <^  from  which  he  shall  be  taken." 
They  seem  to  have  read  these  words  as  if  they  were  «<  in  which  he  shall 
be  captured."  This  was  wrong.  By  sect.  57  it  is  enacted  that  any 
i^  pauper  lufKxtie"  i.  e.,  by  sect.  84,  any  lunatic  sent  to  an  asylum  bj 
any  justice' or  ofSciating  clergyman  or  relieving  officer,  '(shall,  for  the 
purposes  of  this  act,  be  deemed  to  belong  to  and  continue  chargeable  to 
the  parish  from  which,  or  at  the  instance  of  some  officer  or  officiating 
clergyman  of  which,  he  shall  have  been  sent."  The  lunatic  here  was 
sent  from  Hawkridge  at  the  instance  of  the  officiating  clergyman  of 
Hawkridge.  He  therefore  belonged  to  Hawkridge;  and  Hawkridge 
should  have  been  debited  with  the  expenses.  There  was  no  order  of 
justices  to  debit  Winsford,  which  could  have  been  taken  by  appeal  to 
the  Quarter  Sessions.  The  error  was  that  of  the  guardians  in  debiting 
the  wrong  parish,  and  was  one  which  the  auditor  should  have  corrected. 

Our.  adv.  vult 

Erlb,  J.,  in  this  vacation  (July  5th),  delivered  the  judgment  of  the 
Court. 

In  this  case  the  question  has  been,  whether  the  lunatic  was  taken  from 
the  parish  of  Winsford  or  of  Hawkridge.  His  home  was  in  Hawkridge; 
and  the  relatives  by  whom  he  was  neglected  lived  there ;  and  the  clergy- 
*Rf<(\l  ^^^  ^^  ^^^^  parish  made  the  instance  to  the  ^relieving  officer,  in 
•J  consequence  of  which  a  warrant  was  obtained  by  that  officer  to 
bring  him  up  for  examination,  under  which  warrant  the  lunatic  was 
detained  in  Hawkridge  until  finally  sent  from  thence  by  order  of  two 
justices ;  but  the  detention  under  that  warrant  commenced  in  Winsford, 
in  which  parish  the  relieving  officer,  when  proceeding  to  execute  the  war- 
rant, happened  to  find  the  lunatic  during  a  short  visit  made  by  him  to 
his  brother  there. 

Upon  these  facts  we  are  of  opinion  that  the  lunatic  was  taken  from 
the  parish  of  Hawkridge,  the  taking  contemplated  by  the  49th  section 
being  rather  the  proceeding  under  which  the  lunatic  is  sent  to  confine- 
ment than  the  mere  caption  by  which  his  personal  freedom  is  first  con- 
trolled. It  was  properly  conceded,  on  the  argument,  thart;  the  expression 
the  parish  from  which  he  was  taken  is  very  nearly  equivalent  to  tfie  parish 
from  which  or  at  the  instance  afsome  clergyman  or  officer  of  which  he  was 
sent^  which  is  another  form  of  expression  occurring  in  other  sections. 

Although  the  lunatic  was  not  chargeable,  it  is  clear,  from  the  form  of 
the  order  given  in. Schedule  (E.)  No.  1,  that  he  is  considered  as  a  pauper 
in  respect  of  his  being  sent  to  confinement.  Then,  the  order  having 
been  made  upon  the  union  in  respect  of  a  pauper  taken  from  the  parish 
of  Hawkridge,  the  expenses  ought  to  have  been  charged  to  that  parish 
aud  not  to  Winsford.     Therefore,  the  allowance  of  the  sum  in  question 
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against  the  parish  of  Winsford  ought  to  be  quashed ;  and  that  sum 
ought  to  be  repaid  to  that  parish  by  the  parish  of  Hawkridge ;  and  the 
costs  of  the  parish  of  Winsford  ought  to  be  paid  to  that  parish  by  the 
union.  Order  accordingly.(a) 

(a)  Reported  by  C.  Blaokburn,  Esq. 


*The  QUEEN  v.  The  Inhabitants  of  MACCLESFIELD.  [*881 

On  appmd  against  an  order  of  removal  before  actnal  remoYal,  the  sessions  refused  to  hear  the 

appellants  because  they  had  not  sent  their  grounds  of  appeal  fourteen  days  before  the  sessions ; 

and  the  order  was  confirmed,  with  the  special  entry,  "  order  confirmed,  not  on  the  merits, 

no  due  notice  haying  been  given."    Held : 
1.  That  the  right  to  appeal  against  the  actual  removal  was  not  lost  by  lodging  the  previous 

appeal  against  the  order. 
3.  That  the  appellants  were  not  estopped  by  the  special  entry ;  as,  although  it  showed  that  the 

order  was  confirmed,  it  also  showed  that  the  appellants  had  no  right  to  be  heard,  and  were,  in 

fact,  unheard,  not  from  a  failure  of  proof  after  the  matter  of  inquiry  had  been  entered  on,  but 

on  aooount  of  a  preliminary  objection. 

On  appeal  against  an  order  of  justices,  dated  29th  May,  1846,  for 
removing  Elizabeth  Powell,  widow,  and  her  children,  from  the  township 
of  Macclesfield,  in*  the  county  of  Chester,  to  the  township  or  place  of 
Ashby  de  la  ZouQh,  in  the  county  of  Leicester,  the  Sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 

The  order,  with  a  copy  of  the  examinations  and  notice  of  chargea- 
bility,  was  duly  served  on  the  overseers  of  the  appellant  township  on 
30th  May,  1846.  The  appellants  served  notice  and  grounds  of  appeal 
on  16th  June,  1846,  for  the  next  Quarter  Sessions  to  be  held  for  the 
county  of  Chester.  Those  sessions  were  held  on  29th  June,  1846. 
When  the  appeal  was  called  on,  the  respondents  objected  to  the  hearing 
of  the  appeal,  inasmuch  as  the  grounds  of  appeal  had  not  been  served 
fourteen  clear  days  before  the  commencement  of  the  sessions.  Counsel 
for  the  appellants  admitted  that  fourteen  clear  days'  notice  had  not  been 
given ;  and  the  Court  confirmed  the  order,  the  following  entry  being 
made  in  the  minute  of  proceedings  at  the  Quarter  Sessions  by  the  clerk 
of  the  peace :  <'  Order  confirmed,  not  on  the  merits,  no  due  notice  having 
been  given." 

The  paupers  were  removed  on  3d  July,  1846.  On  *28d  Sep-  r^Qoo 
tember,  1846,  fresh  notice  and  grounds  of  appeal  against  the  ^ 
same  order  were  served  by  the  appellants  on  the  respondent  township, 
for  trial  at  the  October  Sessions,  1846.  On  the  appeal  coming  on,  the 
respondents  insisted  that,  the  order  having  been  confirmed  on  the  first 
hearing,  the  Court  had  no  jurisdiction  to  hear  the  second  appeal  against 
the  same  order:  but  the  Court,  being  of  opinion  that  they  had  jurisdic- 
tion, quashed  the  order  of  removal. 

If  this  Court  should  be  of  opinion  that  the  Court  of  Quarter  Sessions 
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had  not  jurisdiction  to  hear  the  appeal  at  the  laat*mentioned  Sessions, 
the  record  of  the  Court  of  Quarter  Sessions  was  to  be  amended  by 
erasing  therefrom  the  last-mentioned  order ;  but,  if  the  Court  should 
be  of  opinion  that  the  Quarter  Sessions  had  jurisdiction  to  hear  the 
second  appeal,  then  the  first-mentioned  order  of  Quarter  Sessions  was  to 
be  erased  and  the  latter  to  remain. 

The  case  was  argued  in  Trinity  vacation,  1848.(a) 

Townsend  (with  whom  was  JSgerton\  in  support  of  the  order  of  Ses- 
sions.— The  appellants  had  originally  the  option  of  appealing  either 
before  actual  removal  or  after  it ;  Begina  v.  The  Recorder  of  Leeds,  8 
Q.  B.  623  (£.  C.  L.  B.  vol.  85) :  and,  the  former  appeal  having  led  to 
no  decision  on  the  merits,  they  did  not  by  such  appeal  lose  their  right 
of  appeal  after  removal.  Where  an  order  of  removal  is  quashed  gene- 
rally, it  may  always  be  shown  that  the  decision  did  not  proceed  Bpon 
the  merits ;  Bex  v.  Wheelock,  5  B.  &  C.  511  (E.  C.  L.  B.  vol.  11),  Rex 
V.  Wick  St.  Lawrence,  5  B.  &  Ad.  526  (E.  C.  L.  B.  vol.  27) :  and,  where 
*fi»^1  ^^^  Sessions  have,  '^'as  in  this  case,  made  a  special  entry  that  their 
^  decision  was  not  on  the  merits,  the  entry  cannot  be  contradicted; 
Begina  v.  St.  Anne's,  Westminster,  9  Q.  B.  878  (E.  C.  L.  B.  vol.  58). 
It  is  true  that  these  were  cases  of  orders  quashed :  but  an  order  con- 
firmed is,  on  principle,  no  more  conclusive  than  an  order  quashed,  if  the 
decision  has  been  irrespective  of  the  merits.  This  is  apparent  from  Re- 
gina  V.  Even  wood  &  Barony,  3*Q.  B.  370  (E.  C.  L.  B.  vol.  43).  There 
the  appellants  alleged  a  subsequent  settlement  in  a  third  parish,  but 
failed,  because  their  grounds  of  appeal  stated  no  residence.  The  order 
therefore  was  confirmed.  Afterwards,  they  themselves  removed  to  such 
third  parish  on  the  same  ground  of  settlement  properly  stated.  The 
former  order  confirmed  was  set  up  against  them,  and  was  held  conclu- 
sive ;  but  this  was  not  because  an  order  confirmed  is  per  se  conclnsire, 
but  because,  upon  inquiry,  it  appeared  to  have  been  confirmed  on  the 
merits.     (He  was  then  stopped  by  the  Court.) 

Pashki/j  contrtl. — One  appeal  has  been  lodged;  that  appeal  has 
been  adjudicated  on ;  and  there  can  be  no  second  appeal.  In  Rex  r. 
The  Justices  of  Yorkshire,  3  T.  B.  776,  an  appeal  against  a  convictioa 
was  lodged,  and  was  dismissed  because  the  recognisance  to  try  had  not 
been  entered  into  within  four  days  after  notice  to  try.  A  second  appeal 
was  then  lodged ;  and  it  was  contended  that  the  appellant  was  not  bound 
by  the  adjudication  of  the  former  appeal,  because  the  merits  had  not 
been  entered  into.  But  the  Court  held  that  the  justices  were  fundi 
officio^  and  that  no  second  appeal  could  be  allowed ;  and  that  this  was 
*R«J.T  "^  hardship  *on  the  appellant,  as  he  ought  to  have  prosecuted 

-*  his  original  appeal  in  proper  form.     In  Begina  v.  The  Justices  of  • 
Middlesex,  9  Dowl.  P.  C.  163,  a  second  appeal  was  allowed :  in  that 
case,  however,  not  only  had  there  been  no  decision  on  the  former  appeal, 

(a)  June  17th.    Before  Lord  Dbiwak,  C.  J.,  Coubrxdob  and  Erlb,  Ja. 
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but  the  appellants  did  not  proceed  farther  than  the  giving  of  notice  of 
appeal.  And  Pattbson,  J.,  expressed  himself  decidedly  on  the  point : 
<<  I  have  no  doubt  that  if  the  appelUnt  parish  had  lodged  and  prose- 
cnted  an  appeal,  in  pursuance  of  their  notice,  and  had  failed,  whether 
on  a  point  of  form  or  on  the  merits,  and  the  pauper  had  afterwards 
been  removed,  as  the  79th  section  directs,  the  appellant  parish  could  not 
have  appealed  again.  The  case  of  Rex  t;.  The  Justices  of  the  West 
Riding  of  Yorkshire,  3  T.  R.  776,  is  an  express  authority  for  the  prin- 
ciple on  which  I  should  so  hold,  and,  indeed,  the  learned  counsel  did  not 
dispute  that  point."  The  ground  of  the  distinction,  in  point  of  conclu- 
siveness on  the  place  of  settlement,  between  an  order  of  removal  quashed 
and  such  an  order  confirmed,  is  obvious :  an  order  may  be  quashed  be- 
cause the  pauper  did  not  come  to  inhabit,  or  was  not  chargeable,  or  was 
irremovable,  before  the  question  of  settlement  is  even  entered  upon ;  but 
an  order  confirmed  must  be  in  rem.  He  then  cited  Rex  v.  Kimbolton, 
6  A.  &  E.  603  (E.  0.  L.  R*.  vol.  83),  and  other  authorities,  Uf  show  that 
the  Sessions  were  not  bound  to  adjourn  the  hearing  of  the  first  appeal. 
[Lord  Denman,  0.  J. — ^We  will  give  notice  if  we  desire  any  further 
argument  in  support  of  the  order  of  Sessions.]  Our.  adv,  vult 

Erle,  J.,  in  this  vacation  ^July  5th),  delivered  the  judgment  of  the 
Court. 

*In  this  case  the  appellant  was  not  allowed  to  be  heard  in  sup-  r^aar- 
port  of  the  appeal  he  had  entered  against  the  order  of  removal  ^ 
before  the  removal,  at  the  Midsummer  Sessions,  because  he  had  not  sent 
the  grounds  of  appeal  fourteen  days  before  the  Sessions ;  and,  as  the 
Sessions  did  not  adjourn  the  hearing,  that  attempt  to  appeal  thereby 
became  abortive.  After  these  sessions  the  paupers  were  removed ;  and 
an  appeal  was  entered  at  the  Michaelmas  sessions.  And  one  question 
is,  whether  the  right  of  appeal  arising  upon  the  actual  removal  was  lost 
by  reason  of  the  former  attempt  to  appeal  against  the  order;  which, 
under  the  circumstances  in  this  case,  we  answer  in  the  negative.  The 
case  of  Regina  v.  The  Justices  of  Middlesex,  9  Dowl.  P.  C.  163,  affords 
a  sufficient  analogy  to  bring  us  to  the  conclusion  that  the  Sessions  were 
right. 

Then,  is  the  right  of  the  appellant  affected  by  the  entry  at  the  first 
sessions,  <«  Order  confirmed,  not  on  the  merits,  no  due  notice  having  been 
given."  We  think  not.  The  whole  entry  shows  that  the  appellant  had 
no  right  to  be  heard,  and  was  in  fact  not  heard ;  and  this,  not  from  a 
failure  of  proof  after  the  matter  of  inquiry  had  been  entered  on,  but  on 
a  preliminary  objection  for  want  of  notice :  and  the  second  Sessions  did 
right  in  taking  the  whole  entry  together,  and  putting  the  true  construction 
upon  it. 

We  would  add  that  the  first  Sessions,  as  far  as  appears,  would  have 
done  well  to  have  exercised  the  power  of  adjourning ;  which  it  is  clear 
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they  had,  according  to  Bex  v.  Eimbolton,  6  A.  &  E.  603  (E.  G.  L.  B. 
vol.  33).  Order  of  Sessions  confirmed.(a) 

(a)  Beported  by  H.  Davisoii,  Esq. 


♦ftftAl  *WEBB  and  Another,  Executors  of  SMITH,  v.  WILLIAM 
^^^  SPICER. 

WEBB  and  Another,  Executors  of  SMITH,  v.  JOSEPH  SMITH 
SALMON.     Jan.  30. 

Aftampsit  on  a  promUsory  note  made  payable  by  defendant  to  the  plaindfis,  aa  ezeeaton  of  S., 
on  demand,  with  interest. 

Plea,  that,  at  the  same  time  as  the  making  of  the  note,  an  agreement  in  writing  was  niade, 
between  the  defendant  and  other  persons  and  the  plaintiffs,  that  the  note  should  not  becom« 
due  and  payable  until  one  E.  attained  the  age  of  twenty-five  years ;  or,  if  he  should  die  noder 
that  age,  then  upon  certain  moneys  becoming  divisible  under  the  will  of  S. ;  and  that  hs 
was  still  living  and  under  twenty-five.  Issue  was  joined  upon  a  replication  traversing  th« 
agreement. 

It  appeared  on  the  trial  that  B.,  by  her  will,  had  bequeathed  half  of  her  residuary  penonsl 
estate  to  her  daughter,  defendant's  wife,  and  bad  directed  the  plaintiffs,  as  her  executors,  to 
place  out  at  interest  the  remaining  half,  until  the  said  E.,  one  of  her  three  grandsons,  should 
attain  the  age  of  twenty-five,  and  to  divide  the  same,  on  that  event,  equally  between  her 
grandsons.  After  the  death  of  testatrix,  the  plaintiffs  paid  over  half  the  residue  to  defend- 
ant ;  and,  E.  being  then  under  twenty-five,  the  plaintiffs  invested  the  remaining  half  of  the 
residue  in  promissory  notes  payable  on  demand  and  bearing  interest,  one  of  such  note«  being 
the  note  mentioned  in  the  declaration.  At  the  time  of  making  this  note,  A  indenture,  to 
which  the  defendant,  the  grandsons  and  the  plaintiffs  were  parties,  was  executed  by  all  the 
parties  thereto  except  the  plaintiffs.  The  indenture,  after  reciting  the  will  and  death  of  te^ts- 
trix,  and  the  payment  of  half  the  residue  to  the  defendant,  recited  that  the  grandsons  hsd 
requested  the  plaintiffs  to  invest  the  remaining  half  of  the  residue  upon  the  security  set  forth 
in  the  schedule  to  the  deed,  "until  the  same"  would  "he  divisible  under  the  txnsts  of  the 
said  will ;  which  they"  had  "agreed  to  do  upon"  the  grandsons  executing  the  indentnre,  "in 
order  to  indemnify"  the  plaintiffs  "against  any  loss  or  diminution  that"  might  "happen  to  the 
said  trust  estate  and  moneys,  or  the  interest  or  income  thereof,  by  the  failure  of  the  said 
securities :"  and  there  was  a  covenant  by  the  grandsons,  in  consideration  of  the  premisce^ 
to  indemnify  the  plaintiflfs  accordingly;  and  a  further  covenant  by  the  two  other  grandso&i, 
that  E.,  who  was  then  a  minor,  should  execute  the  indenture  on  attaining  his  m^oritj. 
The  security  referred  to,  as  set  forth  in  the  schedule,  consisted  of  the  promissory  note  in  the 
declaration,  and  other  notes  payable  also  on  demand  with  interest.  The  plaintiffs  were  present 
at  the  execution  of  the  deed,  assented  to  it,  and  acted  upon  it.  A  verdict  was  found  for  the 
defendant. 

Held,  by  the  Court  of  Queen's  Bench,  that  the  plaintiffs  were  bound  by  the  indentnre,  the  mess- 
ing of  which  was,  that  the  securities  mentioned  in  the  schedule  should  remain  outstanding  ontil 
E.  attained  twenty-five ;  and  that  the  plea  was  proved. 

Jleld,  by  the  Court  of  Exchequer  Chamber,  on  error,  that  the  agreement  in  the  indentnre  was 
collateral  to  the  agreement  in  the  declaration,  because,  though  stated  to  be  contemporaneous 
it  was  not  stated  to  be  parcel  of  it,  and  was  not  between  the  same  parties ;  that,  as  a  collatend 
agreement,  it  was  invalid  for  want  of  consideration,  and  was  no  defence,  being,  at  most,  a  cove* 
nant  not  to  sue  for  a  limited  time,  and  also  a  covenant  with  other  covenantees  than  the  defend- 
ant alone ;  and  that  the  plea  was  bad,  and  the  plaintiffs  entitled  to  judgment,  notwithstanding 
the  verdict 

Webb  v.  Spicer  was  an  action  of  assumpsit  on  a  promissory  note, 

made  by  the  defendant  on  27th  August,  1845,  for  244^.  lis.  8d.,  payable 

*8871  ^^  demand  to  *the  plaintiffs,  as  executors  of  Catherine  Smith, 

-^  with  interest  at  the  rate  of  four  per  cent,  per  annum  ;  and  on  an 

account  stated. 
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Pleas :  1.  To  the  first  count :  That  defendant  did  not  make  the  note. 
Issue  thereon. 

4.  To  the  first  count :  That,  contemporaneously  with,  and  at  the  same 
time  as,  the  making  of  the  note,  to  wit,  on  the  day  and  year  in  that  be- 
half aforesaid,  a  certain  agreement  in  writing  was  made  between  the 
defendant  and  other  persons,  to  wit,  William  Spicer,  Elizabeth  Spicer 
John  Salmon,  and  Edmund  Salmon,  and  the  plaintiffs,  whereby  it  was 
agreed  by  and  between  the  said  parties  to  the  said  agreement  that  the 
note  should  not  become  due  and  payable,  nor  should  the  defendant  be 
called  upon  to  pay  the  same,  or  any  part  thereof,  until  one  Edmund 
Salmon  attained  the  age  of  twenty- five  years ;  or,  if  he  should  die  before 
he  attained  such  age,  then  upon  a  certain  other  event  happening,  that  is 
to  say,  certain  moneys  and  estate  becoming  divisible  under  the  will  of 
Catherine  Smith,  in  the  declaration  mentioned,  and  not  before.  Aver- 
ment that  Edmund  Salmon  was  still  living,  and  was  within,  and  under, 
the  age  of  twenty-five  years,  to  wit,  &c.  That  the  plaintiffs  accepted 
and  received  the  note  at  the  time  of  the  making  of  the  same,  to  wit,  &c., 
upon  the  terms  and  conditions  of  the  said  agreement,  and  upon  no  other 
terms  or  conditions  whatsoever.  Verification.  Replication :  That  the 
agreement  in  the  fourth  plea  mentioned  was  not  made  between  the  de- 
fendant and  the  said  other  persons  and  the  plaintiffs,  nor  was  it  agreed 
between  them  in  manner  and  form  as  in  the  said  plea  alleged.  Conclu- 
sion to  the  country.     Issue  thereon. 

*5.  To  the  second  count:    Non  assumpsit.     Issue  thereon,  r^aaa 

Webb  V.  Salmon  was  a  similar  action  on  a  note  made  by  de-  ^ 
fendant  Salmon,  and  gave  rise  to  similar  issues. 

On  the  trial  of  Webb  v.  Spicer,  before  Coleridqb,  J.,  at  the  Surrey 
Spring  assizes,  1848,  it  appeared  that  the  two  notes  in  question  were 
made  and  delivered  by  the  defendant  to  the  plaintiffs  as  executors  of 
the  will  of  one  Catherine  Smith.  By  her  will  the  testatrix  bequeathed 
one  half  of  her  residuary  personal  estate  to  her  daughter  Elizabeth,  the 
wife  of  the  defendant  Spicer.  The  remaining  half  of  her  residuary  estate 
the  testatrix  directed  her  executors  to  place  out  at  interest  on  govern- 
ment or  other  good  security,  or  otherwise  suffer  the  same  or  any  part  to 
remain  on  the  securities  on  which  they  might  be  found  at  her  decease,  at 
their  discretion ;  the  income  arising  therefrom  to  be  invested  by  them  as 
opportunities  offered,  until  Edmund  Salmon,  one  of  her  grandsons,  should 
attain  the  age  of  twenty-five  years ;  and,  on  that  event,  to  divide  the 
said  last-mentioned  half  of  her  residuary  estate,  except  a  small  portion 
thereof,  equally  between  her  three  grandsons,  Joseph  Smith  Salmon, 
John  Salmon,  and  Edmund  Salmon ;  and,  in  case  any  of  her  grandsons 
should  die  under  the  age  of  twenty-five  years  without  lawful  issue,  then 
the  share  of  him  or  them  so  dying  was  to  go  to  the  survivor,  or  survivors 
if  more  than  one,  in  equal  shares.  The  testatrix  died  in  1844 ;  sub- 
sequently the  plaintiffs  paid  over  the  moiety  of  the  residuary  estate 
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bequeathed  to  Elizabeth  Spicer.     The  platntiflfs  were  requested  by  the 
defendant  and  the  other  persons  interested  under  the  will  to  invest  the 
remaining  moiety  in  personal  securities  until  it  should  become  divisible; 
*RftQl  **^^  ^^®  *^^  notes  in  question  were  a  portion  of  such  securities, 
^  given  by  the  several  defendants  for  the  sums  therein  respectively 
mentioned  and  advanced  to  them.    It  was  also  agreed,  at  the  time  when 
the  said  notes  were  mentioned,  that  the  plaintiflfs  should  be  indemnified: 
and  an  indenture  made  for  that  purpose  and  executed  by  all  the  parties 
thereto  except  the  plaintiffs,  and  on  the  day  on  which  the  notes  were 
delivered,  was  given  in  evidence.     This  deed,  which  was  an  indenture 
between  the  defendant  Spicer  and  Elizabeth  his  wife  of  the  first  part, 
Joseph  Smith  Salmon  of  the  second  part,  John  Salmon  of  the  third 
part,  Edmund  Salmon  of  the  fourth  part,  and  the  plaintiffs  (not  described 
as  executors,  &c.)  of  the  fifth  part,  recited  the  will  of  Catherine  Sihith, 
and  that  one  moiety  of  her  residuary  personal  estate  had  been  paid  over 
to  the  defendant  Spicer  and  Elizabeth  his  wife,  and  that  the  three  grand- 
sons of  the  testatrix  had  requested  the  plaintiffs  to  invest  the  remaining 
moiety  on  the  security  of  the  several  promissory  notes  specified  in  a 
schedule  to  the  said  indenture,  <«  until  the  same  will  be  divisible  under 
the  trusts  of  the  said  will ;  which  the  plaintiffs"  had  <<  agreed  to  do 
upon  the  three  grandsons  executing  the  indenture"  <«  in  order  to  indem- 
nify" the  plaintiffs  <'  against  any  loss  or  diminution  that  maj  happen  to 
the  said  trust  estate  and  moneys,  or  the  interest  or  the  income  thereof, 
by  the  failure  of  the  said  securities,  or  any  or  either  of  them."    The 
indenture  then  contained  an  acknowledgment  on  the  part  of  the  defend- 
ant Spicer  and  Elizabeth  his  wife  of  the  receipt  of  the  sum  of  938{.  19i. 
8<2.,  being  a  moiety  of  the  said  residuary  estate,  and  a  release  of  the 
same  to  the  plaintiffs.     And  also  a  covenant  by  the  three  grandsons  to 
♦AQOI  ^^^P  ^^^  plaintiffs  ^indemnified  against  any  damages  or  loss  which 
^  they  might  be  put  to  or  sustain  by  reason  of  their  investing  the 
remaining  moiety  of  the  said  residuary  estate  in  the  said  promissory 
notes ;  and  a  further  covenant  by  the  said  J.  S.  Salmon  and  John  Sal- 
mon that  the  said  Edmund  Salmon,  who  was  then  an  infant,  should, 
within  a  month  after  attaining  full  age,  at  the  request  of  the  plaintiffs, 
execute  the  indenture.     The  schedule  describing  the  promissory  notes 
was  headed  :  <<  Account  showing  upon  what  securities  938Z.  19«.  3i.,  the 
moiety  of  the  estate  of  the  late  Catherine  Smith,  bequeathed  to  her 
grandsons,  less  the  legacy  duty  thereon,  was  invested  on  the  day  of  the 
date  hereof;"  and  the  promissory  notes  were  stated  therein  to  be  pay- 
able with  a  specified  yearly  interest ;  and  among  them  were  two  promis- 
sory notes  made  by  the  several  defendants,  which  corresponded  with  the 
notes  sued  upon.     The  plaintiffs  were  present  when  the  deed  was  exe- 
cuted, and  assented  to  it ;  and  it  was  taken  away  by  them,  and  produced 
at  the  trial  by  their  attorney. 
It  was  contended  for  the  pUintiffs  that  the  fourth  plea  was  not  proved. 
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The  learned  Judge  directed  a  verdict  for  the  plaintiffs,  and  gave  leave 
to  move  to  enter  a  verdict  for  the  defendant  on  the  issue  joined  on  the 
replication  to  thefourth  plea,  and  also  on  the  issuejoinedon  the  fifth  plea. 

Webb  V.  Spicer  was  argued  in  last  Hilary  term.(a) 

Sheey  Serjt.,  and  Willes  showed  cause. — The  fourth  plea  was  not 
proved.  It  must  be  taken  to  allege  a  contemporaneous  agreement  in 
writing  in  defeasance  of  the  *note  itself;  for  an  oral  agreement  r*QQ-« 
can  have  no  such  effect ;  Adams  v.  Wordley,  1  M.  &  W.  374,t 
S.  C.  Tyr.  &  Gr.  620 :  and  a  covenant  not  to  sue  for  a  limited  time 
would  be  no  defence ;  Thimbleby  v.  Barron,  3  M.  &  W.  210.t  The  plea 
alleges  an  agreement  between  several  persons,  some  of  whom,  as  the 
plaintiffs,  did  not  execute  it,  and  another  of  whom,  the  defendant  Spicer, 
had  nothing  to  do  with  it,  for  it  is  clear  that  he  executed  the  deed  in 
order  to  obtain  the  moiety  to  which  he  was  entitled  in  right  of  his  wife, 
and  he  does  not  join  in  the  request  to  invest  in  personal  securities,  nor 
does  he  join  in  the  covenant  to  indemnify.  Again,  the  plaintiffs  are  not 
parties  to  the  deed  as  executors,  in  which  character  the  note  was  made 
to  them  ;  nor  are  they  treated  in  any  part  of  the  deed  as  executors.  If 
the  note  in  the  schedule  is  the  same  with  the  note  sued  upon,  then  it 
appears  that  the  deed  applies  to  a  note  which  is  expressly  made  payable 
on  demand,  and  there  is  nothing  in  the  deed  to  restrain  the  plaintiffs 
from  suing  upon  it  immediately.  The^covenant  is  to  be  read  as  an 
indemnity  to  the  plaintiffs  against  any  loss  on  the  notes  which  they 
might  wish  to  call  in  from  time  to  time  before  the  fund  became  divisible. 

OhanneUf  Serjt.,  and  Prentice^  contr^. — The  plea  was  proved.  The 
deed  i^  set  out  according  to  its  legal  effect.  Both  plaintiffs  and  defend- 
ant are  parties  to  the  agreement.  The  plaintiffs  assented  to  the  deed, 
and  acted  on  it.  The  signature  of  all  parties  is  not  necessary  to  con* 
Btitute  an  agreement  between  them ;  Laythoarp  v.  Bryant,  2  New  Ga. 
735 :  nor  is  it  essential  to  a  deed ;  Com.  Dig.  Fait  (B  1) ;  or  to  the  vali- 
dity of  a  contract  under  *a  deed;  Wetherell'v.  Langston,  1  r^oqo 
Exch.  634,  643.t  On  the  other  hand,  the  defendant  has  exe-  '- 
cuted  the  deed,  and  has  assented  to  the  investment  in  the  securities 
mentioned,  although  it  is  not  recited  that  he  requested  such  investment ; 
and  his  own  note  is  one  of  such  securities.  The  contemporaneous  agree- 
ment in  defeasance  of  the  note  is  not  really  inconsistent  with  the  note ; 
the  note  would  naturally  be  made  payable  on  demand,  for  the  sake  of 
convenience,  on  account  of  the  uncertainty  of  the  time  when  the  fund 
would  become  divisijble  in  the  event  of  Edmund  Salmon's  desith  under 
the  age  of  twenty-five. 

Webb  V*  Salmon  was  admitted  to  involve  precisely  the  same  question 
as  Webb  v.  Spicer,  and  was  not  separately  argued.       Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  same  term  (January  30th),  delivered  the 
judgment  of  the  Court. 

(•)  ^arnutfy  llth.    Before  Lord  Dbnman,  C.  J.,  PattesoHi  Colbbidgb,  and  Wiohtmah,  Ji. 
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After  having  stated  the  pleadings,  his  Lordship  said : 

To  prove  the  agreement  stated  in  the  plea,  the  defendant  gave  in 
evidence  a  deed,  made  at  the  3ame  time  the  note  was  given,  between, 
kc.  (parties,  as  stated  ant^,  p.  889),  and  which  recited  that  Catherine 
Smith  had  left  half  of  her  residuary  estate  to  the  defendant's  wife  Eli- 
zabeth Spicer,  which  they,  the  defendant  and  his  wife,  had  received,  and 
the  other  half  to  be  placed  out  at  interest  by  her  executors  (the  plain- 
tiffs) until  Edmund  Salmon  attained  twenty-five,  and,  when  he  had 
attained  twenty-five,  then  to  be  divided  between  Joseph  Smith  Salmon, 
i^aqn-i  John  Salmon,  and  Edmund  Salmon  (her  three  grandsons),  share 
-*  and  share  alike ;  but  if  any  of  her  said  ^grandsons  died  before 
twenty-five  without  issue,  then  between  the  survivors.  The  deed  then 
recited  that  the  three  grandsons  had  requested  the  plaintiffs  (the  execa- 
tors),  to  invest  their  moiety,  of  the  residue  upon  the  securities  set  forth 
in  a  schedule  to  the  deed,  which  they  agreed  to  do,  upon  having  a  cove- 
nant of  indemnity  in  the  deed  executed  by  the  grandsons. 

The  deed,  with  the  covenant  to  indemnify,  was  executed  by  the  defend- 
ant, and  all  the  parties  except  the  plain  tifis ;  and  the  schedule  of  securities, 
upon  which  the  grandsons'  moiety  was  to  be  invested,  mentions,  as  one, 
the  promissory  note  from  the  defendant  for  the  sum  of  2441.  17<.  Sd., 
with  interest  at  four  per  cent. ;  and  it  also  appears,  by  the  heading  of 
the  schedule,  that  it  was  one  of  the  securities  on  which  the  moiety  was 
invested  on  the  day  of  the  date  of  the  indenture. 

We  are  of  opinion  that  the  indenture  supported  the  allegations  of  the 
plea,  and  that  there  was  such  an  agreement  m  writing  between  the  plain- 
tiffs and  the  other  parties  as  is  stated  in  the  plea. 

The  plaintiffs  did  not  execute  the  deed ;  but  they  assented  to  it,  are 
described  as  parties,  and  took  the  promissory  note  as  one  of  the  securities 
described  in  the  schedule,  and  upon  a  covenant  of  indemnity  for  so  doing. 
It  appears  from  Com.  Dig.  tit.  Fait  (A  2.),  and  Co.  Lit.  231  a,  that  a 
man  may  be  bound  by  the  covenants  of  a  deed  in  which  he  is  described 
as  a  party,  though  he  does  not  execute  it,  if  he  assent  to  it,  and  take  a 
benefit  under  it ;  and  in  this  case  the  plaintiffs  took  the  promissory  note 
and  the  covenant  to  indemnify  as  agreed ;  and  there  appears  to  us  no 
doubt  but  that  the  meaning  of  the  agreement,  as  apparent  by  the  inden- 
ture, was  that  the  secilriti^s  mentioned  in  the  schedule  should  remain 
*ftQ41  *^*^^8tanding  until  the  grandson  attained  twenty-five.  The  cove- 
^  nant  to  indemnify  insisted  upon  by  the  plaintiffs  would  only  apply 
to  the  securities  specifically  mentioned  in  the  schedule :  and  the  form  of 
the  promissory  note,  which  is  not  payable  at  a  time  certain,  but  on  de- 
mand with  interest,  is  consistent  with  the  agreement.  We  think,  there- 
fore, that  the  defendant  is  entitled  to  the  verdict  on  the  fourth  plea. 

There  will  be  the  same  rule  in  the  case  of  Webb  k  Another  v.  Salmon. 

Rule  abBolut6.(a) 

(a)  Reported  by  H.  DarisoD,  Riq. 


13  ADOLPHUS  &  ELLIS.    N.  S.  894 

m  THE  EXCHEQUEE  CHAMBEE. 

{Error  from  the  Queen  %  Bench,) 

WEBB  and  Another,  Executors  of  SMITH,  v.  WILLIAM  SPICER 

WEBB  and  Another,  Executors  of  SMITH,  v.  JOSEPH  SMITH 

SALMON. 

For  marginal  note,  see  p.  886,  antd. 

Judgment  having  been  entered  up,  in  the  preceding  case,  according 
to  the  rule  of  the  Court  of  Queen's  Bench,  error  was  brought  in  the 
Exchequer  Chamber. 

It  was  specially  assigned  for  error  that  the  fourth  plea  was  bad,  be- 
cause the  alleged  agreement  was  invalid.  It  was  also  alleged  that  the 
plaintiff  was  entitled  to  judgment  notwithstanding  the  verdict  for  the 
defendant  on  the  fourth  issue.     Joinder. 

♦The  writ  of  error  was  argued  in  this  vacation  (June  14th),  r^^joqc 
before  Goltman,  Maule,  and  Cresswell,  Js.,  and  Parke,  Al-  ^ 
DEBSON,  and  Platt,  Bs. 

Fi7fe«,  for  the  plaintiffs  in  error  (plaintiffs  below). — The  fourth  plea 
\&  bad,  for  several  reasons ;  and  the  plaintiffs  are  entitled  to  judgment 
notwithstanding  the  verdict.  The  agreement  is  collateral  to  the  note. 
The  note  is  payable  to  the  plaintiffs  as  executors ;  the  agreement  is  with 
the  plaintiffs  personally ;  and  it  is  not  between  them  and  the  defendant 
only,  but  between  them  and  the  defendant  with  others.  The  cause  of 
action  is  a  valuable  consideration  (evidenced  by  the  note),  moving  from 
the  plaintiffs  to  the  defendant.  It  does  not  appear  that  the  agreement 
vas  by  deed,  or  that  the  defendant  gave  any  consideration  for  it ;  if 
there  was  any  consideration,  it  may  have  been  given  by  the  other  parties 
to  the  agreement.  [Parke,  B. — ^Even  if  there  was  a  good  consideration 
from  the  defendant,  which  does  not  appear,  the  agreement  would  be 
matter  of  cross  action  only.]  It  is  stated  that  the  plaintiffs  accepted 
the  note  on  the  terms  of  the  agreement ;  but  it  is  not  stated  that  it  was 
delivered  on  such  terms  by  the  defendant.  The  agreement  is  repugnant 
to  the  note ;  for  the  note  is  payable  immediately.  An  agreement  not 
to  sue  for  a  limited  time  is  no  defence :  and  the  reason  generally  urged 
in  support  of  such  a  defence,  that  circuity  of  action  is  avoided  thereby, 
does  not  apply  here ;  for  the  agreement  is  alleged  to  have  been  made 
with  others  as  well  as  the  defendant.  The  agreement,  even  if  made  for 
consideration,  can  be  no  valid  defeasance  of  the  note ;  for  the  time  when 
the  estate  of  the  testatrix  would  become  divisible  is  uncertain. 

*ChanneUj  Serjt.,  control. — The  plea  is  good.     The  agreement  rn^gn^ 
is  not  collateral  to  the  note ;  but  the  agreement  and  the  note  are  ^ 
each  portions  of  one  and  the  same  agreement.    A  note  may  be  qualified 

YOL.  xni,— 67  2Y 
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by  any  ccfntemporaneous  writing  either  on  the  note  itself  or  on  a  Be]>a- 
rate  paper.  In  Hoare  v.  Graham,  3  Gampb.  57,  the  alleged  qualification 
of  the  note  was  by  parol.  In  Stone  v.  Metcalfe,  4  Gampb.  217,  though 
the  qualification  was  written,  it  did  not  appear  to  have  been  written  con- 
temporaneously. And  in  Brown  v.  Langley,  4  Man.  &  Q.  466  (£.  C. 
L.  R.  vol.  43),  the  link  to  bind  the  note  and  its  qualification  together 
was  wanting.  In  all  these  cases,  therefore,  the  notes  were  absolute  and 
the  defences  failed.  But  in  other  cases,  where  a  note  and  some  written 
stipulation,  whether  on  the  note  itself  or  on  a  distinct  paper,  have 
appeared  to  be  portions  of  one  contemporaneous  contract,  the  whole 
has  been  read  together.  Leeds  v.  Lancashire,  2  Gampb.  205,  is  an 
instance.  There,  on  a  note  signed  by  three  persons,  thore  was  an 
endorsement,  written  at  the  time,  stating  that  the  note  was  taken  as  a 
security  for  all  such  balances,  to  the  amount  of  the  note,  as  one  of  the 
makers  might  happen  to  owe  to  the  payee ;  that  the  note  should  be  m 
force  for  six  months,  and  that  no  money  should  be  liable  to  be  called  for 
sooner  in  any  case :  and  it  was  held  that  the  endorsement  was  to  be 
incorporated  with  the  body  of  the  note,  and  that,  as  between  the  parties, 
it  was  an  agreement  and  not  a  note.  In  Hartley  v.  Wilkinson,  4  Gampb. 
127,  a  note  payable  absolutely,  for  the  price  of  goods,  had  upon  it  a 
contemporaneous  endorsement  that,  if  any  dispute  should  arise  respect- 
^gq-^  ing  the  sale,  the  note  should  be  '''void ;  and  the  endorsement  was 
^  taken  as  part  of  the  note,  so  far  as  to  constitute  with  it  one 
agreement.  Bowerbank  v.  Monteiro,  4  Taunt.  844,  where  an  executrix 
gave  an  acceptance,  and  took  from  the  drawer  an  undertaking  to  renew 
the  bill  from  time  to  time  until  sufficient  effects  should  be  received  firom 
the  estate  of  the  testator,  is  an  authority  to  the  same  effect.  It  is  imma- 
terial that  there  are  other  parties  to  this  agreement :  it  is  not  the  less 
an  agreement  between  the  plaintiffs  and  defendant:  and  the  note  itself 
is  the  consideration  moving  from  the  defendant  to  the  plaintiflb. 

WilleSy  in  reply. — The  agreement  is  collateral  to  the  note,  as  in  Brill 
V.  Crick,  1  M.  &  W.  282,t  S.  G.  Tyr.  &  Gk-.  622.  Even  as  between 
plaintiffs  and  defendant,  and  if  there  were  no  other  parties  to  the  agree- 
ment, it  would  be  collateral.  There  is  no  stipulation  that  die  note  should 
be  paid  eventually :  it  is  made  liable  to  be  avoided  altogether ;  for  one 
of  the  events  on  which  it  is  to  become  payable,  may  never  happen.  Al- 
though the  covenant  be  taken  as  a  covenant  not  to  sue  at  any  time,  it  is 
no  defence ;  for  it  is  only  to  avoid  circuity  of  action  that  such  a  covenant 
is  pleadable  in  bar;  and  in  this  case  cross  actions  would  involve  no  cireuitj, 
since  the  parties  to  the  note  and  the  parties  to  the  agreement  are  not 
the  same ;  notes  (2)  and  (k)  to  Turner  v.  Davies,  2  Wms.  Saund.  150, 
150  a  (6th*ed.). 

Nor  can  it  be  put  as  a  covenant  not  to  sue  for  a  limited  time ;  for  thus 
the  right  of  action  would  be  extinguished  altogether ;  Ford  v.  Beech,  11 
Q.  B.  852  (E.  G.  L.  R.  vol.  63) :  whioh  is  contrary  to  the  admitted  in- 
tention of  the  agreement  Our.  ad9.  mUL 
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♦Parke,  B.,  on  the  following  day  (Jane  15th),  delivered  the  rjitoQo 
judgment  of  the  Court.  *- 

In  this  case  a  writ  of  error  is  brought  upon  the  judgment  of  the  Queen's 
Bench,  and  supported  upon  an  objection  which  was  not  before  that  CSourt* 
It  is  insisted  that  the  plea  found  for  the  defendant  is  bad  in  substance ; 
and,  though  the  plaintiflfs  might  have  moved  for  judgment  non  obstante 
veredicto  in  the  Court  of  Queen's  Bench,  and  did  not,  it  is  now  open  to 
them  to  take  that  course ;  and  we  are  all  of  opinion  that  the  objection  to 
the  plea  is  well  founded.     (His  Lordship  then  stated  the  fourth  plea.) 

Independently  of  the  allegations  in  this  plea,  that  the  agreement  was 
contemporaneous  and  that  the  note  was  accepted  by  the  plaintiffs  on  the 
terms  of  that  agreement,  the  plea  would  be  manifestly  bad.  If  the 
agreement  was  taken  to  be  collateral  or  subsequent,  there  are  several 
fatal  objections  to  it.  First,  it  is  not  averred  to  be  founded  on  sufficient 
consideration ;  secondly,  if  it  had  been,  it  could  not  have  been  on  a  better 
footing  than  a  covenant  not  to  sue ;  and  a  covenant  in  the  same  terms, 
not  to  sue,  would  have  been  no  plea,  as  it  would  have  been  a  covenant 
not  to  sue  for  a  limited  timsj  and  also  a  covenant  with  other  covenantees 
than  the  defendant  alone :  both  of  which  would  have  been  fatal  objections  to 
a  plea  of  such  a  covenant.  This  question  was  settled  by  the  case  of 
Ford  V.  Beech,  11  Q.  B.  862  (E.  C.  L.  R.  vol.  63),  in  error,  in  which  all 
the  cases  on  this  subject  were  reviewed. 

The  only  question  then  is,  whether  this  plea  substantially  states  that 
the  promise  in  writing  to  pay  the  ♦plaintiffs  a  certain  sum,  with  r^Qqq 
interest,  on  demand,  was  really  a  promise  in  writing  to  pay  that  ^ 
amount,  not  on  demand,  but  on  an  alternative  uncertain  event,  namely, 
on  Edmund  Salmon  attaining  twenty-five,  or,  if  he  died  before  that  age, 
on  moneys  under  the  will  of  Catherine  Smith  becoming  divisible ;  that 
is,  the  plea,  to  be  good  in  substance,  must  have  been  bad  on  special  de- 
murrer, as  an  argumentative  plea  denying  the  making  of  the  alleged  note. 
We  think  that  the  plea  does  not  in  substance  contain  such  a  statement. 
It  is  said  to  be  <<  contemporaneous ;"  but  it  is  perfectly  consistent  with 
its  being  contemporaneous  that  it  was  collateral.  It  is  not  averred  to 
be  parcel  joi  the  same  agreement  as  that  in  the  declaration.  In  order 
to  be  parcel,  it  ought  to  be  between  the  %ame  parties;  but  the  agreement 
in  the  declaration  is  between  the  plaintiffs  and  the  defendant ;  the  agree- 
ment in  the  plea,  between  the  defendant  and  several  others  on  the  one 
part,  and  the  plaintiffs  on  the  other ;  and  we  must  assume  that  the  agree- 
ment stated  in  the  plea  is  set  out  according  to  its  legal  effect.  If  the 
agreement,  the  real  nature  of  which  we  learn  from  the  report  of  the 
decision  in  the  Queen's  Bench  on  the  motion  to  enter  a  verdict  for  the 
defendant,  had  been  capable  of  being  considered  as  an  agreement  be- 
tween the  plaintiffs  and  the  defendant  alone,  as  to  the  note  in  question, 
it  should  have  been  so  pleaded ;  but,  as  the  record  stands,  we  can  only 
consider  it  as  an  agreement  of  the  plaintiffs  on  the  one  part  with  the  de- 
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fendant  and  several  others  on  the  other  part;  and  we  cannot  intend  it 
to  be  an  agreement  in  writing  between  the  plaintiffs  and  defendant, 
forming  part  of  the  same  contract  as  that  declared  upon  (though  on  a 
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different  sheet  of  paper),  and  so  altogether  ^altering  its  legal 
effect.  Nor  is  this  allegation  that  the  plaintiffs  accepted  the  note 
on  these  terms  sufficient,  even  admitting  that  the  allegation  imported 
that  the  defendant  gave  it  on  those  terms.  If  we  assume  the  agreement 
to  be  collateral,  on  the  other  allegations  of  the  plea  (and  we  think  we 
must),  the  allegation  that  the  note  was  given  and  accepted  on  the  terms 
of  that  ^agreement  means  only  that  it  was  given  and  accepted  with  s 
collateral  undertaking,  and  carries  the  case  no  further. 

Judgment  reversed. 
Judgment  for  plaintiffs  non  obstante  veredicto  on  the  fourth  plea.(a) 

(a)  The  jadpnent  of  the  Bxcheqner  Chamber  was  a£Elnned  in  Dom.  Proc.  Hilaxy  vacatioa 
1852. 

(a)  Reported  by  H.  BaYison,  Esq. 


BATE  V.  PAYNE.    June  22. 

An  exeontor  allowed  the  legatee  of  leasehold  to  ocenpy  for  fifteen  years,  the  legacy  duty  being 
unpaid.  The  exeoutor  was  then  called  npon  to  pay  duty  on  the  profits  acoraing  for  the  fifteen 
years,  as  well  as  on  the  principal  value  of  the  premises.  Held,  that  he  was  liable  to  the 
whole  of  such  duty ;  and  that  he  might  recover  all  the  money  paid  on  that  acoonnt»  as  money 
paid  to  the  use  of  the  legatee. 

Assumpsit  for  money  paid.     Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Rolfe,  B.,  at  the  last  Staffordshire  Summer  as- 
sizes, it  appeared  that  the  plaintiff*  was  surviving  executor  of  the  will  of 
one  Netchell,  who  bequeathed  certain  leasehold  premises  to  his  wife  for 
life,  with  remainder  to  defendant,  and  died  in  1831.  The  widow  entered 
into  possession,  with  the  plaintiff"s  assent,  and  died  in  1832.  The  de- 
fendant then  entered  with  the  like  assent  of  the  plaintiff*.  No  legacy 
duty  was  paid  on  this  bequest  until  1847 ;  when  application  was  made  to 
the  plaintiff!  from  the  Legacy  Duty  office,  and  he  was  requiped  to  pay 
duty,  not  only  on  the  principal  value,  but  on  the  profits  which  had  ac- 
crued since  the  testator's  death.  The  plaintiff  paid  the  whole  duty 
^demanded  of  him ;  and  this  action  was  brought  to  recover  abont 
90Z.  as  duty  paid  by  the  plaintiff  on  defendant's  account,  45Z.,  a  portion 
thereof,  having  been  paid  as  a  10  per  cent,  duty  on  450Z.,  the  estimated 
aggregate  rental  for  the  fifteen  years  during  which  the  defendant  had 
been  in  possession. 

For  the  defendant  it  was  contended  that  the  action  would  not  lie,  a8 
the  plaintiff  was  bound  to  pay  the  duty  before  he  delivered  over  or 
assented  to  the  bequest ;  that,  as  he  had  not  done  so,  the  duty  became 
a  joint  debt  to  the  Grown  from  the  executor  and  the  legatee  under  stat. 
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36  G.  3,  G.  52,  8.  6 ;  and  that  at  all  events  the  defendant  was  not  charge- 
able with  the  duty  paid  on  the  accruing  profits  since  he  had  been  in 
possession,  because  that  portion  of  the  duty,  even  if  chargeable  to  the 
plaintiff  himself,  had  become  so  in  consequence  of  his  own  laches. 

Keating^  in  last  Michaelmas  term,  moved  accordingly. — He  admitted 
that,  if  nales  v.  Freeman,  1  Brod.  &  B.  391  (E.  G.  L.  R.  vol.  5),  ap- 
parently recognised  by  this  Court  in  Stow  v.  Davenport,  5  B.  &  Ad.  359 
(E.  G.  L.  R.  vol.  27),  was  well  decided,  the  action  was  maintainable  in 
respect  of  so  much  of  the  legacy  duty  as  was  payable  at  the  testator's 
death ;  and  he  obtained  a  rule  nisi  merely  to  reduce  the  damages  by  452. 

Whateley  and  Kettle  now  showed  cause. — They  referred  to  2  Williams 
on  Executors,  p.  1377,  4th  ed.  (citing  The  Attorney-General  v.  Caven- 
dish, Wightw.  82,  and  Thomas  v.  Montgomery,  5  Russ.  502),  to  show 
that  <^  the  duty  must  be  paid  *on  the  accruing  profits  and  income  r^q/^o 
of  the  effects  of  the  deceased,  from  the  time  of  his  death  to  that  ^ 
of  delivering  the  account  and  offering  to  pay  the  duty  at  the  Stamp 
office;"  and  to  Doe  dem.  Richards  v.  Evans,  10  Q.  B.  476  (E.  C.  L.  R. 
vol.  59),  as  an  analogous  authority. 

Keating^  contr^. — The  plaintiff  has  assented  to  the  entry  of  both 
tenant  for  life  and  remainder-man  without  accounting  for  the  legacy 
duty,  and,  after  a  lapse  of  fifteen  years,  calls  upon  the  defendant  to 
indemnify  him  against  the  consequences  of  the  plaintiff's  own  laches. 
The  effect  of  the  6th  and  28th  sections  of  stat.  36  G.  8,  c.  52,  is,  that 
plaintiff  and  defendant  are  joint  tort-feasors,  and  the  plaintiff  is  not 
entitled  to  recover  over  from  the  defendant. 

Lord  Dknman,  C.  J. — The  whole  was  clearly  money  paid  by  the 
plaintiff  to  the  defendant's  use.  We  ought  not  to  have  granted  the 
rule. 

Coleridge  and  Erle,  Js.,  concurred.  Rule  discharged.(a) 

(a)  Reported  by  H.  Davison,  Esq. 
See  Foster  v.  Ley,  2  New  Ca.  269. 


*WALLEY  V.  M'CONNELL.  [*903 

In  trespass  for  false  imprisonment,  defendant  pleaded  that  he  sued  oat  a  summons  against  the 
phuntiff  in  the  County  court  for  debt,  that  the  summons  was  personally  served  upon  plaintiff, 
that  he  did  not  appear,  and  that  it  was  adjudged  that  he  should  pay  the  debt  by  instalments ; 
that  a  minute  of  the  judgment  was  served  upon  him,  and  that  the  instalments  were  not  paid ; 
that  a  fraud  summons  was  then  obtained  and  served  upon  him ;  that  he  did  not  appear,  and 
was  committed  by  the  judge  to  prison ;  justification  under  the  process,  Ac  RepUcation,  De 
injuria,  and  issue  thereon. 

The  evidence  in  support  of  this  issue  was,  that  the  defendant,  having  a  debt  due  from  one  J., 
entered  a  plaint  against  him  in  the  County  court  by  hie  right  name,  which  was  an  entirely 
different  name  from  the  plaintiff's,  and  that  he  served  the  plaintiff  with  the  several  pro- 
ceedings, which  were  all  directed  against  J.  by  name,  under  the  belief  that  the  plaintiff  was  J. ; 
that  J.  never  appeared  in  Court;  that  plaintiff  uniformly  stated  that  he  was  not  J.,  and,  on 
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« 

the  Mrrioe  of  eftoh  proeeeding,  gare  notice  of  the  miBtake;  but  thai  defendant  diieeled  the 

officer  to  take  plaintiff.    Held, 
That»  as  the  proceedingg  were  against  J.  bj  name,  and  were  intended  to  be  against  bun,  lad 

were  served  upon  the  plaintiff  only  by  reason  of  a  mistaken  snpposition  that  he  wiy  J^  ths 

plea  was  not  proved. 
That,  whether  eommitment  on  a  IVand  summons  under  the  County  Comis  Aet»  9  A  10  Viet  c 

95,  s.  99,  be  in  the  nature  of  punishment  or  execution,  the  defendant  was  responsible  for  ths 

wrongftil  imprisonment  under  it 

Trbspass  for  false  imprisonment.  Pleas.  1.  Not  Guilty.  2.  Leave 
and  license.  S.  A  special  plea,  that  the  now  defendant  caused  to  be 
entered  in  the  County  Court  at  Liverpool  a  plaint  against  the  now 
plaintiff,  and  sued  out  a  summons  against  the  now  plaintiff,  who  was  then 
resident  within  the  jurisdiction,  to  appear  in  the  said  County  Court  to 
answer  the  now  defendant  in  an  action  for  goods  sold  and  delivered. 
The  plea  then  set  oi;t  the  substance  of  the  summons.  There  were  aver- 
ments that  the  County  Court  had  jurisdiction  over  the  matter ;  that  the 
summons  was  personally  served  on  the  now  plaintiff  in  due  time ;  that 
the  now  plaintiff  did  not  appear  in  the  County  Court ;  and  that  the 
cause  was  heard  in  his  absence ;  that  it  was  adjudged  that  the  now  de- 
fendant should  recover,  and  it  was  ordered  that  the  debt  and  costs 
should  be  paid  by  instalments ;  that  a  minute  of  the  judgment  and  order 
was  personally  served  on  the  now  plaintiff;  that  the  instalments  were 
*Q041  ^^^  V^i^f  that  the  now  defendant  obtained  a  fraud  summons  (a) 
-'  which  was  personally  served  on  the  now  plaintiff;  that  the  plain- 
tiff did  not  appear  in  obedience  to  it ;  and  that  the  Judge  of  the  County 
Court  ordered  that  he  should  be  committed  for  fourteen  days.  The  plea 
then  averred  a  warrant  of  commitment,  under  the  seal  of  the  County 
Court,  against  the  now  plaintiff,  issued  for  the  purpose  of  carrying  the 
last-mentioned  order  into  effect ;  and  by  virtue  of  such  warrant  defend- 
ant justified  the  trespasses. 

Replication,  joining  issue  on  the  first  plea,  and  replying  De  injuria 
absque  licenti&,  and  De  injuria,  to  the  other  two,  respectiyely.  Issues 
thereon. 

On  the  trial,  before  Eble,  J.,  at  the  Liverpool  Summer  assizes,  1848, 
it  appeared  that  a  person  of  the  name  of  Ireland,  who  was  foreman  in 
some  large  works  at  Liverpool,  was  a  debtor  of  the  now  defendant 
M*Connell.  M'Connell  sent  his  bill,  debiting  Ireland,  to  the  works:  the 
messenger,  seeing  the  now  plaintiff  Walley  acting  as  foreman,  delivered 
the  bill  to  him.  The  debt  not  being  paid,  a  summons  was  taken  out  in 
the  County  Court  against  Ireland  ;  that  was  served  by  the  same  messen- 
ger who  had  delivered  the  bill  to  Walley :  the  suit  in  the  County  Coart 
went  on  regularly,  as  by  default  of  appearance,  against  Ireland,  until  a 
warrant  of  commitment  ^or  neglect  of  a  fraud  summons  issued :  all  the 
proceedings  mentioned  in  the  plea  took  place ;  but  all  of  them  were 
taken  as  against  Ireland ;  and  all  those  which  required  service  were 
sworn  in  the  County  Court  to  hlive  been  served  on  Ireland,  but  in  fact 

(a)  But.  9  A  10  Vict  o.  95,  ss.  98,  99. 


13  ADOLPHUS  &  ELLIS.    N.  S.  904 

were  served  upon  Walley ;  and  finally  Walley  was  arrested  under  the 
order  of  commitment  made  against  Ireland  and  sent  to  gaol.  All  would 
Uve  bfen  regular  had  Walley  been  Ireland  *or  known  by  that  r^Q/xc 
name.  There  was  some  controversy  as  to  the  cause  of  the  error :  '- 
bat  the  result  of  the  evidence,  coupled  with  the  answers  of  the  jury  to 
questions  put  by  the  learned  Judge,  was,  that  the  now  defendant  meant 
to  sue  Ireland  in  the  County  Court,  and  bon&  fide  believed  that  Walley, 
the  now  plaintiff,  the  person  served  with  the  summons,  was  Ireland ;  but 
that  Walley  had  not  induced  him  to  believe  so ;  that  Walley,  at  each 
time  when  he  was  served,  stated  to  the  person  serving  him  that  he  had 
come  to  the  wrong  man,  and,  having  done  so,  was  satisfied,  and  paid  no 
farther  attention  to  the  matter  till  he  was  arrested,  when  he  and  his  fel- 
low workmen  explained  that  he  was  not  Ireland ;  but  the  then  plaintiff, 
and  now  defendant,  M'Connell,  who  was  present  at  the  arrest,  declared 
it  was  all  a  pretence,  and  himself  directed  the  officer  to  take  the  now 
plaintiff  into  custody.  The  jury  were  of  opinion  that  Walley  had  not 
either  by  words  or  tacitly  represented  that  he  was  Ireland. 

The  learned  Judge  ruled  that  the  defendant  was  under  these  circum- 
stances answerable  for  the  imprisonment,  unless  it  was  justified :  and  a 
verdict  was  found  for  the  plaintiff,  damages  507.,  subject  to  leave  to 
move  to  enter  a  verdict  for  the  defendant  on  the  third  issue. 

Martin^  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter  a  verdict 
accordingly,  or  for  a  new  trial,  on  the  ground  that  the  imprisonment 
was  the  act  of  the  County  Court,  and  not  of  the  defendant,  who  ought 
therefore  to  have  had  the  verdict  on  Not  guilty  found  for  him. 

In  last  Trinity  term,(a) 

^Orompton  and  Cowling  showed  cause. — There  is  no  ground  r^tQ/v/* 
for  a  new  trial.  The  plea  of  Not  guilty  puts  in  issue  only  the  '- 
imprisonment  of  the  plaintiff  by  the  defendant :  it  may  be  conceded  that, 
if  the  defendant  had  done  no  more  than  set  the  law  in  motion,  he  would 
not  have  been  liable  for  the  imprisonment :  but  in  fact  he  took  an  active 
personal  part  in  the  seizure.  Even  assuming  that  there  was  a  justifica- 
tion, it  ought  to  have  been  pleaded.  The  case  is  like  an  arrest  by  the 
warrant  of  a  justice  for  felony ;  where  one  who  merely  gave  information 
to  the  justice  may  rely  on  Not  guilty,  the  arrest  not  being  his  act ;  but 
he  who  acts  in  taking  into  custody  must  (unless  where  enabled  by  statute 
to  plead  the  general  issue)  plead  a  justification  for  what  was  his  act,  and 
is  prim&  facie  a  trespass. 

Then,  as  to  the  rule  to  enter  the  verdict  for  the  defendant,  on  the 
traverse  of  the  third  plea.  The  plaintiff  is  entitled  to  the  verdict  if  any 
necessary  allegation  in  the  plea  was  disproved.  As  the  justification  is 
under  process  from  an  inferior  court,  it  was  necessary  to  begin  with 
showing  the  plaint ;  note  (1)  to  Pitt  t*.  Knight,  1  Wms.  Saund.  90, 
Jarmain  v.  Hooper,  6  M.  &  Gr.  827,  841  (E.  C.  L.  R.  vol.  46),  and  the 

(a)  Jane  9tii  and  13th.    Before  Lord  Dbithak,  C.  J.,  PATTitoir,  Coubbij>oB|  and  Eblb,  Je. 


906  WALLET  t;.  M'CONNELL.  T.  V.  1849. 

observation  there  of  Maulk,  J.,  during  the  argument,  show  that  the 
party  proceeded  against  must  not  only  be  properly  named,  but  most 
also  be  the  party  against  whom  it  was  intended  to  proceed.  The  plea 
alleges  that  the  plaint  was  raised  against  the  now  plaintiff,  Walley:  it 
then  proceeds  to  aver  the  summons,  and  says  that  also  was  against 
Walley.  In  fact  they  were  both  against  Ireland ;  and  the  defendant 
must  now  contend  that  by  Ireland  the  process  meant  Walley.  If  he 
*Q071  ^*^  ®^  averred,  the  plea  *would  have  been  disproved ;  for  Walley 
^  was  not  meant :  but  it  would  also  have  been  bad  in  law ;  for  it  is 
necessary  that  mesne  process  should  be  directed,  not  only  against  the 
right  person,  but  also  by  a  right  description.  If  the  person  served  with 
mesne  process  by  a  wrong  description  appears  and  does  not  take  proper 
steps  to  point  out  the  error,  he  may  as  it  were  estop  himself  from  taking 
advantage  of  it  afterwards ;  and  consequently  final  process  in  a  superior 
Court,  against  the  person  appearing,  if  directed  in  the  name  by  which 
he  appears  and  pleads,  though  that  be  a  wrong  name,  is  unimpeachable. 
In  an  inferior  court  the  appearance  would  not  relate  back  so  as  to  give 
the  Court  jurisdiction  which  it  had  not  at  first.  But  even  in  the  supe- 
rior Courts  mesne  process  must  contain  an  accurate  name,  or  it  is  bad, 
unless  the  party  raising  the  objection  have  precluded  himself  from  doing 
so ;  Cole  v.  Hindson,  6  T.  R.  234,  Shadgett  v.  Clipson,  8  East,  328. 
These  were  stronger  authorities  than  are  required  here;  for  in  both 
cases  the  process  was  executed  against  the  person  intended,  and  the 
defect  was  merely  that  a  name  was  used  by  which  he  was  not  known. 
Here  the  name  used  was  «<  Ireland,"  by  which  Walley  was  not  known, 
and  by  which  another  person  was  known,  and  was  meant.  The  person 
who  is  served  with  mesne  process  is  entitled  to  know  whether  he  i3 
bound  to  obey  it  or  not ;  and  therefore  must  be  rightly  described ;  Finch 
V.  Cocken,  2  C.  M.  &  R.  196,t  S.  C.  5  Tyr.  774.  Even  if  Walley  had 
induced  the  plaintiff  to  believe  that  he  was  Ireland,  and  to  go  on  with 
the  *plaint  on  that  supposition,  no  justification  could  have  been 
framed;  Coote v.  Lighworth,  Moore, 457,  Thurbane's  Case,  Hardr. 
823,  where  Hale,  C.  B.,  speaking  of  a  commission  of  rebellion,  says, 
<«  If  a  wrong  man  be  taken,  though  he  affirm  himself  to  be  the  person 
against  whom  the  commission  is  awarded,  yet  the  Commissioners  having 
no  warrant  to  take  him  by  their  commission,  his  affirming  himself  to  be 
the  person  will  not  excuse  them  in  false  imprisonment ;  as  has  been  held 
upon  the  executing  of  a  capias.''  [Lord  Denmak,  C.  J.  Can  that  be 
law  ?]  It  seems  to  have  been  approved  of  by  Parke,  B.,  in  Freeman  v. 
Cooke,  Exch.  654,  656.t  [Erle,  J. — It  is  unnecessary  to  discuss  that 
point ;  for  I  left  the  fact  to  the  jury,  and  they  found  that  Walley  Hi 
not  represent  himdelf  to  be  Ireland.]  Fisher  v.  Magnay,  5  M.  &  0. 
778  (E.  C.  L.  R.  vol.  44),  which  will  be  relied  upon  for  the  defendant, 
supports  the  plaintiff's  case.  Cresswell,  J.,  in  giving  judgment, 
there(a)  says :   «« The  distinction  is  between  mesne  and  final  process. 

(a)  6  M.  A  G.  7S7  (E.  C.  L.  B.  toL  44). 
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Upon  the  former  the  defendant  has  a  right  to  insist  upon  being  sued  by 
his  real  name.  But,  if,  when  sued  in  a  different  name,  he  omits  to  take 
his  objection  in  the  mode  pointed  out  by  law,  he  acquiesces  in  being 
sued  by  that  name,  and  cannot  afterwards  retract  his  admission."  The 
learned  Judge  is  speaking  of  the  case  then  before  him,  which  was  a  case 
of  final  process  in  a  superior  Court  after  the  person  wrongly  described 
bad  appeared  and  pleaded :  and  the  distinction  between  mesne  and  final 
process  in  the  superior  courts  runs  through  all  the  cases.  In  an  inferior 
court  final  ^process  is  not  good  unless  there  was  jurisdiction, 
which  there  could  not  be  unless  the  plaint  and  summons  were 
originally  right :  but  it  is  unnecessary  to  press  that  distinction ;  for  here 
Walley  neither  appeared  nor  pleaded,  nor  did  anything  that  would  have 
cured  the  defect  had  this  been  process  from  a  superior  Court.  Nor  can 
it  be  said  that  the  defect  was  cured  by  stat.  9  &  10  Vict.  c.  95,  s.  59, 
as  a  misnomer ;  for  Walley  could  not  in  any  sense  be  said  to  be  described 
<<so  as  to  be  commonly  known,"  in  the  plaint  and  summons  against 
Ireland. 

Martin  and  Atherton^  contrd*. — The  authorities  relied  upon  by  the 
plaintiff  as  to  mistake  in  mesne  process  are  not  in  point :  the  distinction 
18  pointed  out  in  the  judgment,  already  cited,  of  Cresswell,  J.,  in 
Fisher  v.  Magnay,  5  M.  &  G.  787  (E.  C.  L.  R.  vol.  44).  The  real 
question  is,  whether  Walley  was  the  defendant.  Walley  was  the  person 
on  whom  process  was  served  in  every  instance.  The  plaintiff  in  the 
County  Court,  in  effect,  said  to  Walley :  "  You  are  Ireland ;  you  are 
my  debtor ;  and  I  sue  you :"  and  he  did  sue  him.  At  common  law  a 
defendant  in  the  superior  Courts  had  two  courses  under  such  circum* 
stances.  He  might  either  plead  the  misnomer  in  abatement,  or  depend 
on  the  merits,  and  show  that  he  was  not  liable  to  the  claim  made  against 
him.  Stat.  3  &  4  W.  4,  c.  42,  s.  11,  disallowed  pleas  in  abatement  on 
the  ground  of  misnomer,  and  substituted  amendment,  on  summons  taken 
out  for  the  purpose.  In  the  County  Court  there  are  no  pleadings,  amend- 
ments, or  *8ummons ;  but  Walley  should  have  appeared  in  Court,  ^^^^  ^ 
and  there  stated  that  he  was  not  Ireland.  The  alleged  defect  in  ^ 
these  proceedings  resolves  itself  into  misnomer  and  nothing  more.  It  is 
clear  there  was  a  defendant  in  the  County  Court.  If  Walley  was  not 
the  defendant,  who  was  ?  The  defect,  therefore,  being  a  misnomer,  it 
is  immaterial  whether  the  deviation  from  the  right  name  was  great  or 
small ;  if  it  be  admitted  that  in  the  case  of  a  trifling  misnomer  the  party 
sued  must  appear  and  defend  himself,  the  rule  must,  on  principle,  be 
the  same  where  a  party  is  sued  by  a  totally  wrong  name.  It  is  clear 
that  M'Connell  meant  to  sue  Walley.  [Coleridge,  J. — To  sue  him  if 
he  was  not  Ireland  ?]  M'Connell  never  had  any  doubt  that  Walley 
was  Ireland,  and,  therefore,  meant  to  sue  him.  As  the  issue  does  not 
turn  upon  the  identity  of  name  or  the  validity  of  the  demand,  and  Wal- 
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ley  was  the  individoal  whom  M'Gonnell  served  with  process,  and  meant 
to  serve  with  process,  the  rule  must  be  made  absolute. 

They  then  argued  that  the  defendant  was  not  responsible  for  the  com- 
mitment, as  this  was  an  act  of  the  Court,  over  which  he  had  no  control. 

Our.  adv.  vulL 

Ehle,  J.,  in  this  vacation  (July  5th),  delivered  the  judgment  of  the 
Court. 

In  an  action  of  trespass  for  false  imprisonment,  with  a  plea  of  jostifi* 
cation  under  process  of  the  County  Court  in  &  suit  there  by  the  now 
defendant  against  the  now  plaintiff,  the  question  has  been  whether  the 
plea  was  proved.  The  evidence  in  support  thereof  was,  that  the  defend- 
^^.--^  ant,  having  a  debt  due  from  one  Ireland,  *sent  a  bill  to  him  by  a 
-'  messenger,  who  delivered  it  to  Walley,  the  plaintiff,  by  mistake, 
believing  him  to  be  Ireland :  that  the  defendant  then  issued  a  aummons 
out  of  the  County  Court  against  Ireland,  intending  to  issue  it  against 
him  as  his  debtor;  and  this  summons  was  served  on  Walley  the  plaintiff 
under  the  direction  of  the  same  messenger,  who  insisted  that  there  was 
no  mistake  in  respect  of  the  plaintiff  being  Ireland.  Upon  the  usual  i 
ex  parte  proof  of  the  service  of  the  summons,  judgment  was  obtained 
against  Ireland ;  and  a  second  summons  and  a  capias  were  issued,  all  I 
of  them  being  against  Ireland  by  name,  and  all  being  served  upon  the 
plaintiff.  Throughout  these  proceedings  the  plaintiff  uniformly  stated 
that  he  was  not  Ireland,  and  informed  those  who  served  him  of  their 
mistake.  I 

Upon  these  facts,  we  are  of  opinion  that  the  plea  is  not  proved.    The 
allegation  that  the  defendant  issued  a  summons  against  the  plaintiff  is 
not  true.    It  was  against  another  man  by  his  proper  name,  and  intended 
by  the  defendant  to  be  against  him,  and  served  upon  the  plaintiff  only       i 
by  reason  of  a  mistaken  supposition  that  he  was  the  debtor.     Whatever 
force  there  may  be  in  the  argument  used  as  to  the  proper  course  to  be 
pursued  by  one  who  is  wrongfully  served  with  process  in  an  action,  not 
being  the  intended  defendant,  the  allegation  in  question  is  material:       | 
indeed  it  is  the  foundation  ot  the  plea:  and,  the  foundation  failing,  the 
superstructure  fails  also:  and  the  distinction  between  mesne  process 
and  final  process  does  not  arise  in  this  case,  as  Walley  never  became  the 
defendant,  and  never  held  himself  out  as  Ireland.     Upon  this  ground       | 
*Q191  ^^  distinguish  the  present  case  from  that  of  Fisher  v.  ^Magnaj, 
-^  as  we  gather  that  the  plaintiff  Fisher  had,  notwithstanding  the 
misnomer,  assumed  to  be  the  defendant  in  the  first  action;  and  if  a       i 
defendant  so  acts  as  to  be  concluded  from  denying  that  he  is  the  de-       ^ 
fendant,  final  process  against  him  may  be  valid,  although  not  against 
him  by  his  real  name,  but  by  the  name  that  he  must  be  taken  to  hare      ' 
adopted.  I 

Whatever  be  the  nature  of  the  execution  upon  that  which  has  been 
called  a  fraud  summons,  it  is  clear  that  it  was  moved  for  by  the  defend- 
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ant  and  executed  against  the  present  plaintiff  under  his  direction.  The 
defendant  is,  therefore,  responsible  for  a  wrongful  imprisonment  under 
it.  Rule  di8charged.(a) 

(a)  Reported  by  H.  DftviBon,  Biq.,  and  0.  BlMkborn,  Esq. 


♦The  QUEEN  v.  The  Company  of  Proprietors  of  the  SHEP-  ^^^^^ 

FIELD  Canal.  L  ^^^ 

A  ntvigatioii  company,  holding  lands  partly  ooeapied  as  a  wharf,  Ae.,  were  directed  by  statate  to 
ophold  and  repair  a  road  between  certain,  points  of  the  navigation ;  it  was  enacted  that  they 
should  be  liable  to  indictment  for  any  default  in  so  doing :  and  they  were  empowered  to  take 
certain  tolls  for  goods  carried  along  the  line  of  narigaUon  (over  and  above  lock  dues  which 
were  payable  to  them),  and  were  required  to  apply  inch  tolls  to  the  making  and  repairing 
of  the  road.  By  a  subsequent  act,  a  canal  company  (whose  works  would  interfere  with  the 
revenue  of  the  navigation  company)  were  required  to  purchase  the  navigation,  and  the  naviga- 
lion  company's  lands,  Ac,  and  all  rights  thereto  belonging  (including  the  right  to  the  tolls,  to 
be  applied  towards  the  repair  of  the  said  road),  for  11,000/. ;  and  it  was  enacted  that  the  canal 
oompany  should  for  ever  after  repair  the  road,  and  should*  be  liable  to  indictment  for  non- 
repair, and  should  indemnify  the  navigation  company  from  the  maintenance  of  the  said  rood 
and  from  indictment  for  non-repair;  the  conveyance  of  the  premises  to  be  subject  to  such 
condition,  with  power  of  re-entry  by  the  navigation  company  in  default  of  compliance.  The 
eanal  company  purchased  the  lands,  Ac,  and  navigation,  and  took  a  conveyance  according  to 
the  statute.     On  indictment  against  the  canal  company  for  non-repair : 

Held,  that  a  count  stating  the  above  facts,  and  that  the  defendants,  by  reason  of  the  premises, 
and  by  force  of  the  statute  in  such  case,  Ac,  became  liable  to  repair  (averring  non-repair), 
was  sni&oient  to  charge  the  defendants. 

That  the  defendants  were  properly  charged  by  such  count  with  breach  of  an  obligation  to  repair : 
and  that  it  waa  not  requisite  to  charge  them  specifically  witlv  disobedience  to  a  statute. 

That  a  count  stating  the  road  to  have  been  made  under  the  flrst-mentioned  act»  and  alleging  that 
the  defendants,  under  and  by  virtue  of  the  last-mentioned  act,  ought  to  have  repaired,  was 
not  too  general :  both  statutes  being  public. 

Bat  that  a  count  merely  stating  the  existence  and  non-repair  of  the  road,  and  that  defendants, 
by  reason  of  the  then  tenure  of  certain  lands  and  tenements  in  the  parishes,  Ac,  ought  to 
have  repaired,  was  not  maintainable. 

Qnare,  whether  there  may  be  a  liability,  not  immemorial,  to  repair  ratione  tennrsB. 

Held,  that  the  defendants  were  rightly  charged  with  liability  to  repair  generally,  and  not  merely 
to  the  extent  of  the  tolls :  though  in  fact  the  tolls  received  were  inadequate  to  the  costs  of 
repair.    And  this  whether  the  Company  had  or  had  not  other  adequate  sources  of  revenue. 

The  first-mentioned  act  empowered  the  Company  therein  mentioned  to  make  a  road  at  least  seven 
jwda  wide.  A  road  twelve  yards  wide  waa  in  fact  made  by  the  navigation  Company;  and 
it  waa  repaired  to  that  width,  by  the  canal  Company,  the  townships  through  which  the  road 
passed  contributing  statute  labour;  which,  however,  was  discontinued  after  th«  passing  of  stat 
ft  A  6  W.  4,  c  50. 

Held  that,  under  these  circumstances,  unexplained,  the  defendants  were  rightly  charged  with 
liability  to  repair  the  whole  width. 

Indictment,  removed  into  the  Queen's  Bench  by  certiorari.  On  the 
trial,  before  Pollock,  C.  B.,  at  the  York  Summer  assizes,  1847,  a  ver- 
dict was  found  for  the  defendants  on  the  2d,  5th,  and  6th  counts,  and  for 
the  Grown  Dn  the  residue  of  the  indictment,  subject  *to  the  opinion  vmia 
of  this  Court  on  a  special  case,  with  liberty  to  turn  it  into  a  ^ 
special  verdict.     The  material  parts  of  the  case  were  as  follows. 

The  first  count  of  the  indictment  stated  that,  after  the  passing  of  stats. 
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12  G.  1,  c.  38,(a)  and  6  G.  2,  c.  9,(&)  and  before  the  passing  of  sUt 
55  G.  3,  c.  lxv.,(<?)  the  Company  of  Proprietors  of  the  navigation  of 
the  river  Dun,  under  and  in  pursuance  of  the  first-mentioned  statute, 
made  a  road  at  least  seven  yards  wide,  to  wit,  fifteen  yards  wide,  for  all 
manner  of  carts  and  carriages  from  the  wharf  where  the  navigation  in 
the  first-n^pntioned  Act  mentioned  then  ended,  at  Tinsley  in  the  parish 
of  Rotherham,  unto  the  bridge  over  the  river  Dun  at  Sheffield,  com- 
monly called  the  Lady's  Bridge,  the  said  wharf  and  bridge  respectively 
being  the  same  wharf  and  bridge  mentioned  in  the  said  first-mentiooeJ 
act ;  and  that  the  said  road  from  the  time  of  making  thereof  continually 
has  been  and  is  a  common  Queen's  highway  for  carts  and  carriages ;  and 
that  the  said  highway,  from  the  time  of  the  making  thereof  until  and 
at  the  time  of  the  purchase  of  the  lands,  tenements,  and  hereditaments 
hereinafter  mentioned  from  the  said  Company  of  Proprietors  of  the  navi- 
gation of  the  river  Dun  by  the  defendants  as  hereinafter  mentioned,  had 
been  and  was,  and  ought  to  have  been,  repaired  by  the  said  Company  of 
Proprietors.  And  that  afterwards,  and  before  and  at  the  time  of  the 
making  of  stat.  55  G.  8,  c.  Izy.,  the  last-mentioned  Company  of  Pro- 
prietors claimed  to  be  entitled  to  the  fee  simple  of  certain  messuages, 
lands,  &c.,  in  the  last  act  mentioned,  and  which  were  set  out  m  the 
"("said  count.    And  that  they  claimed  to  be  entitled  to  receive  Id. 


*915] 


for  every  customary  ton  of  goods  which  should  be  brought  up 


into  or  carried  down  from  or  through  the  said  township  of  Tinsley  upon 
the  said  river,  over  and  above  all  lock  duties  which  they  were  then  em- 
powered to  coUebt,  &c. ;  and  were  to  apply  the  said  duty  of  Id,  per  ton 
to  the  making  and  repairing  of  the  said  highway  from  Tinsley  to  Shef- 
field; and  that  they  were  also  empowered  to  ask,  demand,  and  takes 
toll  or  duty  of  Id.  for  every  25  cwt.,  and  so  in  proportion  for  any  greater 
or  less  quantity,  of  goods  which  should  be  brought  to,  or  carried  from 
any  wharf,  at,  or  near  Tinsley  aforesaid,  to  be  carried  up  or  down  the 
said  river ;  which  last-mentioned  toll  or  duty  was  vested  in  the  said  Com- 
pany of  Proprietors  for  ever ;  and  the  same  was  from  time  to  time  to 
be  laid  out  and  applied  for,  and  towards  repairing  the  said  road  between 
Tinsley  and  Sheffield  and  to  no  other  intent  or  purpose  whatsoever. 
And  that  afterwards,  and  within  four  years  next  after  the  passing  of  the 
said  statute  55  G.  8,  c.  Ixv.,  the  defendants,  under  and  in  pursuance  of 
the  provisions  therein  mentioned,  purchased  of  the  said  Company  of 
Proprietors  the  whole  of  their  messuages,  lands,  &c.,  cranes,  and  ma- 
chinery within  the  said  township  of  Tinsley  in  the  same  act  mentionetl 
and  the  navigation  of  the  said  river  above  the  then  upper  lock  (with 
exceptions  not  material  here),  together  with  all  rights,  members,  and 
appurtenances  to  the  same  premises  belonging,  and  also  every  right 
which  the  said  Company  of  Proprietors  had  to  lower  the  sills  of  their 
lock  in  the  same  act  mentioned,  and  also  all  their  then  future  right  to 

(a)  See  p.  917,  post  (6)  See  p.  918,  pott.  (e)  Bee  p.  919, 
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receive  the  said  two  eeveral  sums  of  Id.  and  1(2.,  in  the  same  act  also 
mentioned,  to  be  applied  ^towards  the  repairs  of  the  said  road.  ^^^^  ^ 
And  that  thereupon,  and  within  the  said  term  of  four  years,  under  ^ 
and  according  to  the  provisions  of  the  same  act,  the  defendants  paid  to 
the  said  Company  of  Proprietors  the  sum  of  11,000Z. :  and  thereupon, 
Bnd  according  to  the  provisions  of  the  same  act,  the  said  Gq^pany  of 
Proprietors  executed  with  their  common  seal  an  effectual  release  and 
conveyance  of  the  premises  and  of  the  said  rights  to  the  defendants ;  who 
thereupon,  by  reason  of  the  premises  and  by  force  of  the  statute  in  such 
case  made,  became  and  were,  and  thenceforth  hare  been,  liable  to  uphold 
and  repair  the  said  road  from  the  said  wharf  to  the  Lady's  Bridge,  afore- 
said, and  all  other  the  roads  in  the  township  of  Tinsley  aforesaid.  The 
count  then  alleged  in  the  usual  manner  that  a  part  of  the  said  road  leading 
from  the  said  wharf  at  Tinsley  to  the  Lady's  Bridge  at  ShefSeld,  situate 
in  the  township  of  Brightside  Bierlow,  in  the  parish  of  She£5eld,  was 
afterwards  in  decay  for  want  of  repair* 

The  third  count  alleged  that,  during  all  the  time  therein  mentioned, 
there  was  and  yet  is  a  common  Queen's  highway,  leading  from  the  Lady's 
Bridge  at  SheflBeld  towards  and  into  the  township  of  Tinsley,  for  carta 
and  carriages ;  that  a  certain  part  thereof  in  this  count  described  waa 
in  decay  for  want  of  repair ;  and  that  the  said  part  was  and  is  part  of 
a  highway  made,  after  the  passing  of  stat.  12  G.  1,  c.  88,  by  the  under- 
takers and  proprietors  of  the  navigation  in  the  same  act  mentioned, 
under  and  in  pursuance  of  the  directions  and  authorities  in  the  same  act 
given ;  and  that  the  defendants,  under  and  by  virtue  of  stat.  55  G.  3,  c. 
Ixv.,  ought  to  have  repaired. 

The  fourth  count  stated  the  existence  and  non-repair  *of  r^q-ipr 
the  highway  as  in  the  third  count  (as  far  as  «  want  of  repair"),  '- 
and  alleged  that  the  defendants,  by  reason  of  the  then  tenure  of  certain 
lands  and  tenements  respectively  lying  and  being  in  the  several  parishes 
of  Sheffield  and  Rotherham,  ought  to  have  repaired  the  said  part  of  the 
said  highway. 

The  seventh  count  charged  the  defendants  with  placing  and  inserting 
pieces  of  stone  and  granite  in  a  street  called  The  Wiiker,  in  the  parish 
of  Sheffield,  being  a  common  Queen's  highway  for  horses,  carts,  and 
carriages,  whereby  the  said  highway  was  obstructed,  &c.  And  the  8th 
count  charged  them  with  continuing  certain  pieces  of  stone,  &c.,  which 
bad  been  before  then  placed  in  the  said  highway  by  persons  unknown, 
whereby,  &c. 

Plea,  Not  guilty. 

By  stat.  12  G.  1,  c.  88,  «  for  making  the  river  Dun  in  the  West  Riding 
of  the  county  of  York  navigable,  from  Holmstile,  in  Doncaster,  up  to 
the  utmost  extent  of  Tinsley,  westward,  a  township  within  two  miles 
of  Sheffield,"  the  Cutlers'  Company  of  Hallamshirey  in  the  eounty  of 

2Z 
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York,  were  nominated  and  appointed  nndertakers  and  proprietors  of 
the  said  navigation.    And  it  was  enacted : — 

8«ct.  15 :  That  the  said  ondertaksn,  Ae.,  "from  and  after  nieh  time  at  the  aid  rirer  Dae 
•hall  be  made  navigable  into  the  townihip  of  Tinaley  aforeaaid,  shall,  at  their  own  ewU  and 
eharges,  make  a  good  road,  either  set  or  pitched  with  holders,  or  trenehed,  thrown  ap,  and  gnrelled, 
at  least  seven  yards  wide,  for  all  manner  of  oarts  and  carriages  from  the  whaif  where  the  aid 
navigation  shall  end  at  Tinsley  aforesaid  onto  the  bridge  over  the  said  river  Dm  at  Sheidi 
commonly  called  the  Lady's  Bridge,  and  shall  at  their  own  costs  and  charges  uphold  and  wfKr 
the  same,  and  all  other  the  roads  in  the  township  of  Tinsley,  and  alwiys  keep  the  same  in  good 
and  soi&cient  repair,  and  shall  be  liable  to  be  indicted  and  fined  at  the  assises  held  for  the  eoratj 

of  Yoric,  or  at  the  qnarter  seesions  of  the  peace  to  be  held  for  the  West  Riding  of  die 
^9181   wmo  oonnty,  for  any  neglect  or  deflHilt  in  repairing  the  same ;  and  if  upon  any  soeh  *iar 

diotment  they  shall  be  found  guilty  of  any  default  in  making  and  repairing  saeh  nsi 
or  way  as  aforesaid  they  shall  be  fined  by  the  Court  in  which  such  indictment  shall  be  tried  lo 
much  moneys  as  will  be  sufficient  to  make  good  and  repair  such  way ;  which  fine,  when  Isi^ 
shall  be  levied"  by  precept  to  the  sheriif  of  the  county,  who  shall  levy  out  of  the  goods  and 
chattels  of  the  proprietors  of  the  navigation,  or  by  stopping  and  receiving  the  lock  doei  upon 
the  said  river,  until  such  fines  shall  be  paid,  and  shall  pay  the  same  into  the  hands  of  the 
overseers  of  the  highway  for  the  township  or  place  in  which  the  unrepaired  road  shall  lie,  to  be 
applied  to  the  repairing  the  same.  And  it  was  enacted  (sect  16),  "  That  the  undertaken,"  ie, 
<< shall  and  may  receive,"  Ac.,  duty  of  Id,  per  ton  "of  goods  which  shall  be  brought  up  Uito  er 
oarried  down  from  or  through  the  said  township  of  Tinaley  upon  the  said  river,  orer  and  sboTd 
all  look  duties,"  Ac,  "and  shall  apply  the  said  dnty  of  1(2.  per  ton  to  the  making  and repaiziBf 
of  the  said  way." 

Sect.  17  (not  set  out  in  the  ease)  enacted  that  nothing  |n  this  act  oontidned  "shall  ezeaie  the 
inhabitants  of  the  several  townships  and  places  in  which  the  said  way  lieth  from  contributing  to  die 
repair  thereof  with  their  carts,  carriages,  days'  works,  or  otherwise,  as  they  are  now  obliged  to  ds 
by  Uw." 

Bj  Stat.  13  G.  1,  c.  20^  «  for  improving  the  navigation  of  the  rifer 
Dan,  from  a  place  called  Holmstile,  in  the  township  of  Doncaster,  in 
the  county  of  York,  to  Wilsick  House,  in  the  parish  of  Barmby  Dan,  in 
the  said  county,"  sect.  1,  the  Corporation  of  Doncaster  were  appointed 
undertakers  to  make  the  river  Dun  navigable  from  Wilsick  House  to 
Holmstile,  in  Doncaster. 

By  Stat.  6  G.  2,  c.  9,  « to  explain  and  amend"  the  two  former  acts, 
<«  and  for  the  better  perfecting  and  maintaining  the  said  navigation,  and 
for  uniting  the  several  proprietors  thereof  into  one  company,'*  after 
reciting  the  former  acts,  and  that  it  was  found  necessary  that  the  under- 
takers of  both  the  navigations  therein  mentioned  should  be  united  into 
one  company,  an(^  that  all  the  interest  of  the  undertakers  should  be 
divided  into  shares  as  in  this  act  mentioned,  it  was  enacted,  &c.  (sects. 
1,  2,  8),  that  the  said  proprietors,  their  successors,  heirs,  and  assigns, 
*91<)1  ^^^^^^  ^^  united  into  *one  company,  to  be  called  The  Company 
*^-^  of  Proprietors  of  the  navigation  of  the  river  Dun,  for  carrying 
on,  making,  &c.,  and  perfecting  the  navigation,  as  well  above  as  below 
Holmstile :  and  they  were  invested  with  the  powers  before  vested  in  the 
companies  respectively,  and,  among  these,  to  receive  the  lock  dues,  ton- 
nage, and  other  duties,(a)  with  an  exception,  not  material. 

Stat.  13  G.  2,  c.  11^  <<  for  the  more  eflfectual  improving  the  nariga- 

(a)  Sect  31,  not  set  ont  in  the  ease,  obligM  tha  nwrigatioa  oompany  to  cany  the  nafigsti« 
vp  to  the  farther  part  of  Tinaley  weatward. 
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tion  of  the  river  Dan,  from'*  Wilsick  Houae  to  Fishlock  Ferry,  in  the 
coanty  of  York,  enacted,  by  sect.  55,  as  follows : . 

"And  whereat,  when  the  intended  narigadon  shall  be  eompletedup  to  Tinsley,  great  quantitiei 
of  goods  will  be  frequently  brought  and  carried  by  land  carriage  to  and  from  thence,  whereby 
the  roads  between  Tinsley  and  Sheffield  will  be  made  so  bad,  that  the  inhabitants  of  the  parishes 
through  which  the  said  roads  do  lead  will  not  be  able  to  amend  and  keep  the  same  in  repair  by 
the  laws  now  in  being ;  now  to  the  end  that  the  said  road  may  be  kept  in  good  repair  after  the 
said  narigation  shall  be  completed,  be  it  further  enacted  by  the  authority  aforesaid,  That  the 
undertakers  of  the  said  navigation,  their  suocessors,  heirs,  and  assigns,  shall,  and  they  and  such 
person  or  persons  as  they  shall  from  time  to  time  appoint,  is  and  are  hereby  empowered  to  ask, 
demand,  and  take  a  toll  or  duty  of  Id.  for  every  customary  ton,"  Ac.  (the  duty  secondly  mentioned 
in  the  indictment);  to  be  vested  in  the  undertaken,  their  successors,  Ac,  "and  applied  for  and 
towards  repairing  and  amending  the  said  road  between  Tinsley  and  Sheffield,  and  to  no  other 
intent  or  purpose  whateoever  :^  with  a  power  to  the  undertaken  to  levy  the  toll  by  distress,  if 
not  paid. 

By  Stat.  55  Q.  3,  c.  Izv.,  local  and  personal,  public,  «for  making 
and  maintaining  a  navigable  canal  from  Sheffield  to  Tinsley,  in  the  West 
Riding  of  the  county  of  York,"  sect.  78,  after  reciting  that  The  dmi- 
pany  of  Proprietors  of  the  navigation  of  the  river  Dun  are  entitled  to 
certain  lands  and  tenements,  partly  occupied  as  a  wharf,  &c.,  and  carry 
on  the  business  of  wharfingers  '^'at  such  wharf,  and  as  such  are 
in  the  receipt  of  a  considerable  revenue  from  wharfage,  porterage, 
and  craneage :  reciting  also  that,  under  stat.  12  G.  1,  c.  88,  the  said  Com- 
pany  of  Proprietors  are  liable  <>  to  uphold  and  repair  a  good  road,  either 
set  or  pitched  with  boulders,  or  trenched,''  &c.,  «  at  least  seven  yards 
wide,"  for  all  manner  of  carts  and  carriages,  from  the  wharf  <i  where 
the  said  navigation  ends  at  Tinsley  aforesaid"  unto  the  bridge,  &c., 
commonly  called  the  Lady's  Bridge,  and  to  repair  all  other  the  roads 
in  the  township,  &c.,  and  to  be  indicted  and  fined,  &c.,  for  default  (see 
Stat.  12  G.  1,  c.  88,  s.  15,  ant^,  p.  917),  such  fine  to  be  paid  «unto  the 
hands  of  the  overseers  ^^  the  highway  for  the  township  or  place"  in 
which  the  indicted  road  lies,  <<  to  be  applied  to  the  repairing  of  the 
same,  yet  nevertheless  the  inhabitants  of  the  several  townships  and 
places  in  which  the  said  road  or  way  lieth  are  in  no  way  excused  from 
contributing  to  the  repair  thereof,  with  their  carts,  carriages,  days'  works, 
or,  otherwise,  as  they  were  obliged  to  do  by  law  before  the  said  Com- 
pany of  Proprietors  became  in  any  way  liable  to  uphold  and  repair  the 
same"  :  reciting  also  the  right  of  the  Company,  under  the  prior  statutes, 
to  receive  tolls  of  Id.  per  ton  and  Id.  per  25  cwt.,  to  be  laid  out  in 
repairing  the  said  road  between  Tinsley  and  Sheffield,  and  to  no  other 
intent,  &c. :  reciting  further  that  «  one  of  the  consequences  which  would 
result  from  the  completion  of  the  said  proposed  canal  would  be  the 
deprivation  of  the  said  Company  of  Proprietors  of  the  said  river  Dun 
navigation  of  their  revenue  arising  from  their  charges  for  wharfage, 
porterage,  and  cranage  at  Tinsley  aforesaid ;  and  it  would  be  contrary 
to  equity  and  justice  that  after  the  completion  of  the  said  canal  they 
should  continue  liable  to  the  repair  of  the  said  road  from  their  r^icooi 
'''wharf  to  Lady's  Bridge  aforesaid,  and  the  other  roads  in  the  ^ 
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township  of  Tinsley,  or  any  of  them,  and  consequently  they  ought  not 
to  receive  the  said  two  sums  of  Id.  each  towards  the  repair  of  the  said 
road  from  their  wharf  to  Lady's  Bridge'';  it  was  enacted 

That,  before  the  Canal  Company(a)  should  enter  upon  the  premiaefl  of  the  narigation  Company 
io  this  claaso  mentioned,  they  should  purchase  of  the  navigation  Company  their  messuages^  landf, 
Ac,  in  the  township  of  Tinsley,  the  navigation  of  the  river  above,  Ac,  except,  Ac,  their  right 
to  lower  the  sills,  Ac,  and  all  their  future  right  to  receive  the  two  several  sums  of  Id.  and  Id. 
(before  mentioned  in  the  case)  for  the  sum  of  11,0002. :  "And  that  the  said"  Canal  Company, 
**  shall  for  ever  afterwards  uphold  and  repair  the  said  upper  look  and  bridge  at  Tinsley,  and  the 
said  road  from  the  wharf  there  to  Lady's  Bridge  in  Sheffield  aforesaid,  and  all  other  the  rowb 
in  the  township  of  Tinsley  aforesaid,  in  such  manner  as  the  said  Company  of  Proprietors  of  the 
navigation  of  the  river  Dun  are  now  liable  to  uphold  and  repair  the  same,  and  shall  in  like 
manner  be  liable  to  be  indicted  and  fined  for  the  non-repair  of  the  said  roads  or  any  of  them, 
and  shall  exonerate,  indemnify,  and  save  harmless  the  said  Company  of  Proprietors  of  the 
navigation  of  the  said  river,  and  their  successors,  and  their  goods,  chattels,  dues,  lands,  sad 
tenements,  from  the  maintenance  and  repair  of  all  the  said  roads,  and  from  their  liability  to  be 
indicted  and  fined  for  the  non-repair  thereof,  and  from  all  costs,  charges,  damages,  and  expenses 
which  they  may  sustain,  expend,  or  be  pat  to  in  consequence  of  ihe  non-repair  of  the  said  roads 
or  any  of  them,  or  in  consequence  of  their  being  so  indicted  and  fined,  or  either,  subject  to 
which  condition  the  grant  and  conveyance  of  the  said  hereditaments,  rights,  privileges,  and 
premises  shall  be  made,  with  power  of  re-entry  by  the  said  Company  of  Proprietors  of  the  said 
river  Dun  nayigatlon  in  default  of  compliance  therewith ;  and  also  that  the  said  sum  of  11,0(MM. 
■hall  be  paid  to  the  said  Company  of  Proprietors  of  the  navigation  of  the  said  lirer  Dun  within 
four  years  from  the  time  of  passing  this  act,  and  before  the  said  Company  of  Proprietors  of  the 
said  canal  shall  be  authorised  to  enter  into  or  upon  the  said  wharf,  lands,"  Ac,  "  or  to  exerdse 
any  of  the  rights  hereby  directed  to  be  sold  to  them ;  and  that,  at  the  time  of  payment,"  the 
Navigation  Company  shall  execute  a  release  and  conveyance  of  the  said  premises  and  rights  to 
the  Canal  Company,  "who  shaU  from  thenceforth,  and  not  before,  be  liable  to  repair  the  said 
roads,  lock,  and  bridge." 

These  several  statutes  were  to  be  taken  as  part  of  the  case. 
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*It  was  proved  at  the  trial  that,  for  a  period  exceeding  sixty 


years,  and  as  far  as  living  memory  goes,  there  has  been  a  public 
road  from  Lady's  Bridge,  Sheffield,  to  Tinsley,  of  the  width  of  twelve 
yards  or  thereabouts,  the  whole  of  which  had  been  set  or  pitched  with 
boulders  up  to  the  year  1826,  when  the  boulders  were  taken  up  and  the 
road  was  macadamised.  So  far  as  living  memory  extends  prior  to  the 
year  1817,  the  road,  to  the  full  extent  of  its  entire  width,  was  kept  in 
repair  by  the  river  Dun  Company,  which  company,  during  all  the  time 
that  the  road  was  repaired  by  them,  received  the  two  tolls  of  Id.  each 
described  in  the  acts  of  parliament  before  set  out.  On  13th  July,  1817, 
the  defendants  purchased  from  the  river  Dun  Company  the  messuages, 
&c.  (the  case  here  stated  all  the  subjects  of  purchase  mentioned  in  the 
indictment,  antd,  p.  915),  for  the  sum  of  11,0002.  And,  upon  the  occa- 
sion of  such  purchase,  the  river  Dun  Company  executed  a  conveyance, 
a  copy  of  which  accompanied  this  case.  Upon  such  purchase  the  de- 
fendants entered  into  the  possession,  of  all  the  premises  so  purchased, 
and  into  the  receipt  of  the  said  tolls,  and  have  been  in  such  possession 
and  receipt  thence  continually  hitherto. 
From  July,  1817,  until  the  year  1846,  the  said  road  from  Lady's 

(a)  The  Company  of  Proprieton  of  the  Sheffield  OuuO,  ooniitated  by  0Mt  1  of  thii  ae^  vUeh 
WM  ni»«  set  out  in  the  OMe. 
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Bridge  to  Tinsley  was  kept  in  repair  by  the  defendants  to  the  extent  of 
the  full  and  entire  width  thereof.  In  the  year  1826  the  defendants 
caased  the  boulders  of  which  the  road  had  been  made  a^  before  men- 
tioned to  be  taken  up,  and  the  road  to  be  repaired  with  broken  stones 
and  graveL  , 

In  the  month  of  May,  1846,  a  part  of  the. said  road  from  Lady's 
Bridge  to  Tinsley,  situate  in  the  township  of  Brightside  Bierlow,  and 
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in  the  West  Riding  of  '"Yorkshire,  in  length  1805  yards,  and  to 
the  full  extent  of  the  width  thereof,  viz.,  twelve  yards,  was  out 
of  repair.  The  defendants  in  that  year  caused  a  row  of  curb  or  edge 
stones,  each  being  about  the  length,  &c.  (the  case  stated  the  dimensions), 
to  be  inserted  in  and  placed  along  the  road  at  a  distance  of  seven  yards 
from  one  side  thereof,  along  a  portion  of  the  part  so  out  of  repair,  viz., 
for  the  length  of  about  108  yards.  The  defendants  then  repaired  that 
part  of  the  road  so  being  of  the  width  of  seven  yards,  and  which  was 
80  marked  out  by  the .  said  row  of  curb  or  edge  stones,  but  did  no  re- 
pairs whatever  to  the  residue  of  the  width  thereof.  The  row  of  curb 
stones  projected  above  the  surface  of  the  road  and  formed  a  dangerous, 
obstruction.  The  portion  of  the  road  forming  the  excess  above  seven 
yards  in  width,  and  to  which  no  repairs  were  done  by  the  defendants  in 
1846,  was  in  a  ruinous,  miry,  and  dangerous  condition. 

During  the  time  when  the  road  was  repaired  by  the  river  Dun  Comr^ 
pany  and  the  defendants,  the  respective  townships  through  which  the 
said  road  ran  performed  statute  duty  thereon,  or  paid  money  to  the  river 
Dan  Company  and  the  defendants  respectively  in  lieu  of  statute  duty : 
but,  after  the  passing  of  stat.  5  &  6  W.  4,  c.  50,  they  refused  to  perform 
statute  duty  or  in  any  manner  contribute  to  the  repair  of  any  part  of 
the  road. 

Since  the  defendants  purchased  in  1817  as  before  mentioned,  they 
have  received  for  the  said  tolls  of  Idf.  the  sum  of  10,4252. 16«.  2|<2.,  and 
from  the  said  townships,  instead  of  statute  duty,  25292.  8s.  2^d. ;  and 
they  have,  during  the  same  period,  expended  on  repairs  of  the  said  road 
a  much  larger  sum  than  the  aggregate  of  those  sums,  namely,  21,2062. 
17«.  lid. 

*The  canal  of  the  defendants  was  made  in  pursuance  of  stat.  r^eqoj, 
55  G.  3,  c.  Ixv.,  and  was  opened  in  February,  1819.  ^ 

The  questions  for  the  opinion  of  the  Court  were.  Whether  there  ought 
to  be  a  verdict  for  the  Crown  or  for  the  defendants  on  any  and  which  of 
the  said  lat,  3d,  4th,  7th,  and  8th  counts  ? 

The  case  was  argued  in  last  Hilary  vacation.(a) 

B.  HaU,  for  the  Crown. — The  case  shows  that  all  the  allegations  in 
the  first  count  were  proved.  There  was  sufficient  evidence  for  a  jury 
that  the  road,  as  it  existed  up  to  the  time  of  obstruction,  was  made  by 
the  river  Dun  Navigation  Company :  and  whatever  width  of  road  they 

(a)  Febmuy  8th.    Before  Lord  DmmtAX,  C,  J,,  Pattbsoh  and  CojMaxDQU,  Ja. 
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made  they  are  bound  to  repair.  The  third  count  is  also  supported  by 
the  evidence,  and  is  suflSciently  precise.  As  to  the  fourth  count,  it 
will  be  objected  that  there  cannot  be  a  liability  to  repair,  ratione 
tenurse,  of  modem  origin.  But  stat.  55  G.  3,  c.  Ixv.,  expressly  charges 
these  lapds  in  the  hands  of  the  defendants:  they  take  them  on  the 
condition  of  doing  the  repairs ;  and  that  creates  a  liability  by  tenure. 
[Patteson,  J. — ^Where  do  they  take  land  charged  with  repair  ?]  They 
take  it  under  the  statute ;  and  by  the  statute  a  liability  is  created 
which  they  must  adopt  in  order  to  hold  the  land.  [Patteson,  J. — The 
enactment  as  to  that  is  an  independent  one :  it  does  not  charge  the 
land.  Is  there  anything  in  the  statute  to  prevent  their  alienating?] 
The  public  must  still  have  a  remedy,  if  they  did.  [Patteson,  J.— 
They  would  have  their  remedy  under  sect.  78.     Colbridob,  J. — ^Do  you 


* 
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'''say  that  the  purchase  of  the  land  would  carry  the  burden  with 


it  ?  A  point  like  the  present  was  much  discussed  in  The  Mayor 
and  Burgesses  of  Lyme  Regis  v.  Henley,  8  B.  &  Ad.  77  (E.  C.  L«  B.  vol. 
23),(a)  where  the  question  was  whether  the  corporation  were  bound  to  re- 
pair certain  buildings,  banks,  &c.,  by  the  grant  to  them  of  a  pier  in  the  time 
of  Charles  I.  The  Oourt  said :  <<  We  think,  looking  at  the  whole  instru- 
ment, that  the  things  granted  were  the  consideration  for  the  repairing 
of  the  buildings,  banks,  sea-shore,  &c.,  snd  that^  the  corporation,  by  ac- 
cepting the  letters  patent,  bound  themselves  to  do  those  repairs.  Sudi 
an  obligation  may  exist  by  covenant,  as  well  as  by  tenure;  Callis,  117; 
and  here  both  concur."  In  Rex  v.  Scarisbrick,  6  A*  &  £.  509  (E.  C. 
L.  R.  vol.  S3),  the  question,  whether  there  could  be  a  liability  ratione 
tenurse,  not  immemorial,  was  discussed,  but  not  decided.  The  words  of 
Stat.  55  G.  3,  c.  Ixv.  s.  78,  aro  express :  ^«  Subject  to  which  condition 
the  grant  and  conveyance  of  the  said  hereditaments,"  &c.,  «<  shall  be 
made,  with  power  of  re-entry  by  the  said  Company  of  Proprietors  of 
the  said  river  Dun  navigation  in  default  of  compliance  therewith." 
[Patteson,  J. — It  seems  as  if  the  old  company  still  remained  liable: 
then  the  condition  would  be  only  to  indemnify.]  The  power  of  re-entry 
would  be  nugatory  if  alienees  were  not  subject  to  it.  [PATTESoy, 
J. — The  statutes  do  not  connect  this  liability  in  the  Dun  Company 
with  any  land.  Sect.  78  of  stat.  55  G.  3,  c.  Ixv.,  directs  the  par- 
chase  of  the  lands  and  premises  irrespectively  of  the  road ;  and  also 
'"9261  P^^^^^^^^f  ^^^  ^11^  f  ^^^  i^  ^  ^^  '^'respect  of  the  tolls  that  the  lia- 
-'  bility  arises.]  The  tolls  may  be  insufficient ;  and  in  fact  they 
appear  by  the  case  to  be  so.  It  was  denied,  in  the  argument  in  Bex  v. 
Scarisbrick,  6  A.  &  E.  513  (E.  CJL.  R.  vol.  38),  that  a  liability  ratione 
tenurae  need  be  immemorial ;  and  since  the  case  of  The  Mayor  and  Ba^ 
gesses  of  Lyme  Regis  v.  Henley,  3  B.  &  Ad.  77  E.  (C.  L.  R.  vol.  23), 

(a)  Affirming  the  judgment  of  Com.  P.  in  Henley  v.  The  Major  ;of  Lyme,  5  Bing.  91  (E.  C 
L.  R.  vol.  15).  Judgment  of  Q.  B.  affirmed  in  Dom.  Proe.;  BCayor  A  Burgessei  of  Ljme  B^ 
V.  Henley,  1  New  Ca.  323. 
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the  opinion  has  prevailed  that  it  need  not.  [Lord  Denman,  C.  J. — I 
confess  I  never  understood  mrhy,  as  an  invariable  rule,  it  should  be  imme- 
loorial.]  It  may  be  by  act  of  parliament,  grant  of  the  'Crown,  or  grant 
by  a  subject  of  an  estate  less  than  fee  simple.  [Lord  Denman,  C.  J.<— - 
Here  the  liability,  if  there  be  any  of  this  kind,  must  be  by  act  of  parlia* 
ment.  Patteson,  J. — The  question  must  turn  on  the  construction  of  the 
clause.]  It  will  also  be  objected  to  the  fourth  count  that  the  defendants 
are  charged  ratione  tenures  of  lands  in  the  parishes  of  Sheffield  and 
Rotherham,  whereas  the  proof  is  of  lands  in  Rotherham  only.  But  that 
is  sufficient.  (On  this  point,  which  was  not  further  noticed,  he  cited 
Regina  t;.  The  Duchess  of  Bucoleugh,  1  Salk.  858.)  It  will  also  be  con- 
tended, as  an  objection  affiBcting  all  the  counts,  that  the  defendants  are 
charged  with  non-repair  of  a  road  twelve  yards  wide,  whereas  the  width 
required  by  stat.  12  G.  1,  c.  88,  s.  15,  is  only  seven  yards.  But  the 
words  are  ^«at  least  seven  yards  wide:''  and  it  is  clear  from  the  lan- 
guage of  the  acts  that,  whatever  road  might  be  made  under  them,  the 
same  was  to  be  subsequently  kept  in  repair :  and  the  <<  said  road,"  &c., 
mentioned  in  stat.  55  O.  8,  c.  Ixv.,  s.  78,  includes  the  road  in  question, 
which  had  been  completed  to  its  present  width  when  that  act  passed. 
Further,  it  ^appears  by  the  case  that  the  road,  of  the  width  of  r:|cQ07 
twelve  yards,  was  for  many  years  repaired  by  the  river  Dun  Com-  ^ 
pany. 

Cowling y  contrd.,  admitted  that,  on  the  counts  (7th  and  8th). charging 
the  defendants  with  obstruction  of  an  existing  road,  by  placing  stones 
upon  it,  judgment  must  pass  against  them.  'On  the  question  upon  the 
fourth  count  (as4o  liability  ratione  tenures)  The  Court  said  that  no  argu- 
ment on  behalf  of  the  defendants  was  necessary. 

Then,  as  to  the  first  and  third  counts.  Both  cannot  be  sustained  by 
the  proof;  for  the  first  states  the  road  to  have  been  made  by  the  river 
Dun  Navigation  company,  and  the  third  by  the  undertakers  mentioned 
in  stat.  12  G.  1,  c.  88,  that  is,  the  Cutlers'  company.  As  to  the  first 
count,  it  does  not' appear  by  the  evidence,  or  by  the  several  acts  of  par- 
liament, that  the  road  was  «  made"  at  all  by  the  Navigation  company. 
(It  is  not  thought  necessary  to  report  the  argument  on  this  point,  which 
is  sufficiently  noticed  in  the  judgment  of  the  Court.)  Nor  is  there  any 
proof  that  the  Navigation  company,  if  they  made  a  road,  made  it  more 
than  seven  yards  wide,  as  the  first  count  alleges.  They  did  repairs ;  but 
the  inhabitants  of  the  townships  also,  through  which  the  road  ran,  did 
statute  duty  upon  it.  It  may  be  inferred  that  the  excess  of  width  above 
seven  yards  was  not  exclusively  repairable  by  the  Navigation  company, 
and  was  not  made  by  them.  [Patteson,  J. — ^You  cannot  apply  the 
statute  duty  solely  to  the  excess  above  seven  yards.]  The  performanoe 
of  that  duty  prevents  any  conclusion  that  the  company  were  exclusively 


liable  to  the  repairs  of  the  excess.     '^'It  may  be  supposed  that 
they  took  the  management  of  the  whole  by  some  arrangement 
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with  the  townships.  The  act  55  G.  3,  c.  Izv.,  a.  78,  recites  that  the 
Navigation  company  are  liable  to  repair  a  good  road  «  at  least  seren 
yards  wide."  The  road  in  question  had  then  been  made ;  and,  if  it  had 
been  obligatory  on  the  Company  to  repair  a  road  twelve  yards  wide,  the 
liability  would  have  been  noticed.  Further,  the  first  and  third  counts 
charge  the  defendants  by  reason  of  the  road  being  out  of  repair,  and  of 
their  liability,  as  if  they  were  a  township ;  but  the  townships  continue 
liable  as  they  were  before :  the  defendants  arp  liable  only  by  express 
statutory  direction.  The  indictment  should  have  been  for  disobeying 
that  direction.  [Coleridge,  J. — ^The  enactment  of  stat.  55  G.  3,  c 
Ixv.,  s.  78,  is  that  the  Canal  company  shall  «  be  liable  to  be  indicted  sod 
fined  for  the  non-repair  of  the  said  roads  or  any  of  them."  Lord  Dsn- 
MAN,  C.  J. — If  that  is  the  act  which  they  were  to  do,  and  have  dis- 
obeyed the  statute  by  omitting,  the  indictment  in  this  form  seems  suffi- 
cient.] Again,  the  obligation  imposed  by  stats.  12  G.  1,  c.  38,  ss.  15, 
16,  and  13  G.  2,  c.  11,  s.*55,  is  to  expend  in  repairs  the  toll  of  Id.  per 
ton  which  they  are  empowered  by  each  act  to  raise.  They  are  liable 
only  to  the  extent  of  the  toll,  and  should  have  been  indicted  for  not 
properly  applying  that. 

Hally  in  reply. — It  is  not  material  who  made  the  road,  nor  in  what 
sense  the  statute  required  it  to  be  made.  The  indictment  shows  it  to 
have  been  made  in  that  sense,  whatever  it  be.  As  to  the  width  repaired, 
the  evidence  is  not  that  the  inhabitants  did  statute  duty  for  a  part ;  they 
did  the  duty,  and  paid  composition,  generally,  in  aid  of  the  operations 
♦Q2Q1  ^^  *Company,  who,  in  this  respect,  stood  in  the  situation  of 
-^  turnpike  trustees.  The  obligations  on  the  townships  and  the  Com- 
pany were  common,  over  the  whole  width.  If  this  had  not  been  so,  the 
Company  would  have  ceased  to  repair  part  of  the  width  as  soon  as  the 
statute  duty  was  discontinued.  The  recital  of  stat.  55  G.  8,  c.  65,  s. 
78,  does  not  profess  to  define  a  liability  as  to  any  given  width:  it  merely 
identifies  the  road.  If  there  is  any  ambiguity,  the  disadvantages  of  it 
must  fall  upon  the  Company,  on  the  principle  laid  down  in  Gildart  v. 
Gladstone,  11  East,  675,  685.  Their  bargain  is  to  repair  that  road; 
and  those  who  would  enforce  the  contract  are  not  called  upon  to  point 
out  which  seven  yards,  if  seven  only,  the, Canal  company  ought  to  repair. 
The  manner  in  which  the  defendants  are  charged  with  the  non-repair  is 
conformable  to  ancient  precedent.  [Patteson,  J. — Can  you  support  the 
verdict  on  the  first  and  third  counts  without  rejecting,  in  one  or  other, 
the  names  of  the  persons  supposed  to  have  made  the  road  ?]  The  names 
are  surplusage ;  but,  if  it  were  necessary,  the  prosecutors  would  give 
up  the  third  count.  Our,  adv.  vuU. 

Patteson,  J.,  in  this  vacation  (July  5th),  delivered  the  judgment  of 
the  Court. 

On  a  special  case  reserved  at  the  York  Summer  assizes,  on  the  trial 
of  an  indictment  for  not  repairing  one  part  of  a  carria£e  road,  and  for 
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a  nuisance  in  obstructing  another,  a  verdict  was  entered  for  the  defend- 
ants on  the  2d,  5th,  and  6th  counts.  The  Court  intimated  their  opinion, 
during  the  argument,  that  a  *similar  verdict  must  be  entered  on  r^QQ/^ 
the  fourth  count,  to  which  opinion  they  adhere,  and  direct  accord-  ^ 
inglj.  The  learned  counsel  admitted  that  the  verdict  must  be  entered 
for  the  Crown,  on  the  seventh  and  eighth  counts,  for  the  actual  obstruc- 
tion. It  only  remains  for  us  to  consider  what  is  to  be  done  with  the 
first  and  third  counts ;  the  latter  charging  the  defendants  with  the  lia- 
bility to  repair  generally  by  virtue  of  certain  acts  of  parliament ;  the 
former  setting  forth  the  specific  provisions  under  which  the  liability  is 
asserted. 

With  reference  to  these  counts :  it  appeared  that  the  Proprietors  of 
the  navigation  of  the  river  Dun  made  and  always  repaired  the  road 
indicted  (which  has  been  ever  since  a  common  King's  highway),  till  the 
defendants,  under  an  act  of  55  G.  8,  purchased  certain  lands  and  tene- 
ments, locks,  cranes,  &;c.,  of  the  Dun  Company,  and  also  their  right  to 
receive  certain  tolls  in  the  said  act  mentioned,  theretofore  granted  and 
made  applicable  to  the  repair  of  the  said  road ;  whereby,  it  is  averred, 
the  defendants  became  liable  to  repair  it. 

The  first  act,  12  G.  1  (1T25),  makes  the  Cutlers'  Company  under- 
takers for  making  the  river  Dun  navigable  from  Holmstile  to  Tinsley, 
and  obliges  them,  when  it  should  be  made  navigable,  to  make  the  road 
in  question  and  to  keep  it  in  repair,  and  gives  them  Id,  per  ton  toll  to 
be  applied  in  keeping  it  in  repair,  and  makes  them  indictable  for  not  so 
repairing.  The  second  act,  13  G.  1  (1726),  makes  the  Corporation  of 
Doncaster  undertakers  for  making  the  river  Dun  navigable  below  Holm- 
stile. The  third  act,  6  G.  2  (1782),  unites  these  two  sets  of  undertakers 
and  other  individuals  into  a  company  called  <<  The  Company  of  Pro- 
prietors of  the  JN'avigation  of  the  river  Dun,"  and  gives  *them  all  r^Qn-i 
the  powers  contained  in  the  two  former  acts.  It  is  plain  by  the  ^ 
provisions  of  this  act  that  the  river  Dun  was  not  at  that  time  made 
navigable  to  Tinsley,  and  the  road  in  question  was  not  then  made.  The 
fourth  act,  13  G.  2  (1789),  by  sect.  55,  gives  an  additional  toll  of  Id. 
per  ton  to  the  Company,  to  be  applied  in  repairing  the  road  in  question, 
which  it  is  plain  was  not  then  made ;  for  the  fifty-fifth  section,  which 
gives  the  toll,  speaks  of  the  time  «  when  the  intended  navigation  shall  be 
completed  up  to  Tinsley."  The  last  act,  55  G.  3,  c.  Ixv.,  s.  78,  obliges 
the  present  defendants  to  purchase  the  interest  of  the  Dun  Company, 
gives  them  the  two  tolls  of  Id.  each,  and  makes  them  indictable  for  non- 
repair of  the  road,  which,  by  the  provisions  of  the  act,  manifestly  appears 
to  have  been  then  made.  No  reasonable  doubt,  therefore,  can  be  enter- 
tained that  the  Dun  Company  did  make  the  road  as  is  alleged  in  the  first 
count  of  this  indictment. 

By  the  last  act  the  Canal  Company,  the  defendants,  were  to  become 
the  purchasers  of  all  these  privileges  for  11,0002.,  and,  on  an  effectual 
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conveyance  of  them  by  the  Dun  Company,  but  not  before,  were  made 
liable  to  repair  the  said  roads,  and  indictable  for  not  doing  so.  That 
conveyance  has  been  made,  and  the  11,0002.  paid.  It  is  stated  that  the 
Dun  Company  had  repaired  the  road  from  the  time  when  it  was  made 
till  1817,  and  after  that  period  the  defendants :  that  the  townships  had 
■  contributed  statute  duty,  or  a  commutation  for  it  in  money,  till  5  &  6 
W.  4,  when  they  refused,  and  have  since  refused,  both :  that  the  defend- 
ants, since  1817,  have  received  ibr  the  said  tolls  somewhat  less  than 
13,0002. ;  and  that  the  expenses  of  the  repairs  of  the  said  road  during 
^qooi  ^^^  ^^^^  period  have  exceeded  '^'21,0002.  The  road  is  admitted 
•^  to  be  out  of  repair.  Though  the  amount  of  the  tolls  received  b 
thus  inferior  to  the  costs  of  repairing  the  road,  it  does  not  follow  that 
the  other  resources  of  the  defendants  may  not  be  perfectly  adequate: 
but,  even  if  not,  we  find  the  obligation  imposed  ^thout  any  condition, 
and  the  liability  to  indictment  for  non*repair  expressly  enacted. 

We  think,  therefore,  that  a  verdict  must  be  entered  for  the  defendants 
on  the  fourth  count,  and  that  the  verdict  already  entered  in  favour  of 
the  Crown  on  the  1st,  3d,  7th,  and  8th  counts  must  stand. 

The  3d  count  was  objected  to  as  being  too  general ;  but  we  think  that 
it  is  sufficient,  the  acts  being  all  public  acts. 

Verdict  to  be  entered  for  defendants  on  4th  count.     On  the  other 
counts^  verdict  to  stand.(a) 

(a)  See  the  next  case. 


*988]  *The  QUEEN  v.  The  Inhabitants  of  BRIGHTSIDE  BIERLOW. 

The  QUEEN  v.  The  Inhabitants  of  ATTERCLIFFE  CUM  DARNAL. 

The  QUEEN  v.  The  Inhabitants  of  TINSLET. 

Indietment  against  a  township  for  not  repairing  an  ancient  highway.    Plea,  Hot  gvUty. 

On  the  trial  a  record  of  an  indictment  against  an  a^joihing  township  for  non-repair  of  a  part  of 

the  same  line  of  road,  and  to  which  that  township  had  submitted,  was  receiyed  in  evidenee. 
Held,  that  it  was  properly  received  as  evidence  that  the  whole  highway  was  ancient. 
By  a  navigation  aot»  the  proprietors  of  the  navigation  were  required  to  keep  the  above  road  ia 

repair,  and  were  declared  to  be  liable  to  indictment  if  it  was  ont  of  repair.  • 

Held,  that  thia  enactment  did  not  rdieve  the  township  from  their  common  law  Kahilitj  to  repsir 

the  road. 

Thbse  were  three  several  indictments  agunst  the  inhabitants  of  town- 
ships for  not  repairing  a  highway  (described  in  the  indictment  as  an 
ancient  one)  lying  within  the  respective  townships.     Plea :  Not  guilty. 

The  indictments  were  tried,  before  Cresswell,  J.,  at  the  York  Summer 
assizes,  1848.  The  Queen  v.  Brightside  Bierlow  was  taken  first  By 
the  evidence  it  appeared  that  the  road  in  question  was  made  in  pursuance 
of  Stat.  12  G.  1,  c.  38,  the  material  clauses  of  which  (sects.  15  and  17) 
will  be  found  in  the  preceding  oase,  pp.  917,  918,  antd.    The  road  passed 
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through  three  adjoining  townships,  Brightside  Bierlow,  Attercliffe,  and 
Tinsley,  and  was  out  of  repair.  To  prove  that  the  highway  was  ancient, 
the  prosecutors  tendered  in  evidence  against  the  inhabitants  of  Brightside 
Bierlow  the  record  of  an  indictment  against  the  township  of  Attercliffe 
for  non-repair  of  this  highway,  preferred  shortly  after  the  passing  of  stat. 
12  6.  1,  c.  86,  to  which  that  township  appeared  to  have  submitted.  The 
evidence  was  objected  to,  but  received. 

*It  ^as  left  to  the  jury  to  say,  whether  the  highway  in  question  rn^qoA 
was  an  ancient  highway  or  not.  Tlie  jury  found  that  it  was.  ^ 
The  learned  Judge  then  directed  a  verdict  for  the  Crown,  reserving  leave 
to  move  to  enter  a  verdict  for  the  defendants  if  the  Court  should  be  of 
opinion  that  stat.  12  G.  1,  c.  38,  rendering  the  proprietors  of  the  navi- 
gation indictable  for  not  repairing  the  road,  had  the  effect  of  relieving 
the  township.  * 

Regina  v.  Attercliffe  and  Regina  t;.  Tinsley  were  then  tried.  Similar 
evidence  was  given ;  and  the  jury  in  each  case  found  that  the  highway 
was  ancient.  In  each  case  the  verdict  was  also  entered  for  the  Crown, 
subject  to  the  same  leave  to  move. 

B.  Mallj  in  the  ensuing  term,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendants  in  each  of  the  three  cases :  he  also  obtained  a  rule  nisi 
for  a  new  trial  in  Regina  v.  Brightside  Bierlow,  and  Regina  t;.  Tinsley, 
on  the  ground  of  the  improper  reception  of  the  indictment  against  Atter- 
cliffe ;  which,  he  admitted,  was  properly  received  as  evidence  in  Regina 
V.  Attercliffe.   .In  Trinity  term,  1849,(a) 

Martin^  Cowling^  and  Overend  showed  cause  in  Regina  v.  Brightside 
Bierlow. — The  jury  have  found  that  the  highway  in  question  was  an 
ancient  one,  and  consequently  one  in  existence,  and  which  the  township 
were  liable  to  repair,  previously  to  the  passing  of  stat.  12  G.  1,  c.  38. 
The  legislature  might  have  exonerated  the  township  from  all  future  liabil- 
ity to  repair  that  road,  but  has  not  done  so.     Private  acts  of  parliament 


are  to  be  construed  as  contracts.     In  the  ^present  act  the  con- 
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tracting  parties  are  the  public,  the  undertakers,  and  the  inhabit- 
ants of  the  townships:  and  the  question  comes  to  be  what  was  the 
bargain  between  those  three  parties,  which  the  legislature  sanctioned  ? 
It  was  expected  that  the  opening  of  the  naidgation  would  increase  the 
traffic  on  the  roads ;  and,  as  that  would  be  for  the  benefit  of  the  propri- 
etors of  the  navigation,  the  bargain  was  that  they  should  be  primarily 
liable  to  repair  the  road.  This  bargain  was  for  the  benefit  of  the  inhabit- 
ants of  the  township ;  for,  whilst  the  undertakers  continue  solvent,  and 
do  their  duty,  the  inhabitants  of  the  township  are  relieved :  but  the 
legislature  cannot  be  presumed  to  have  meant  that  the  public  should 
give  up  altogether  the  liability  of  the  township  to  repair  the  road,  so  as, 
in  the  event  (which  has  happened)  of  the  undertakers  not  performing 
their  duty,  to  destroy  the  common  law  remedy  for  the  maintenance  of 
(a)  Job*  2<L    Before  CoubipMi  J.,  and  Eblb,  J. 
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an  ancient  highway.  That  would  have  been  an  unreasonable  bargain 
on  the  part  of  the  public :  and,  if  such  was  the  intention,  it  should  be 
testified  by  clear  words.  The  provision  for  reserving  the  liability  of 
the  inhabitants  shows  strongly  that  this  was  not  intended.  The  mere 
fact  that  others  are  made  liable  to  repair  a  road  does  not  free  the  inha- 
bitants ;  Rex  V.  Netherthong,  2  B.  &  Aid.  179,  T^ex  v.  Oxfordshire,  4  B, 
&  G.  194  (E.  C.  L.  R.  vol.  10) ;  and  the  same  principle  was  laid  down 
by  Holt,  C.  J.,  in  an  Anonymous  case  in  1  Lord  Raymond,  725.  The 
present  case  is  like  Rex  v.  St.  George's,  Hanover  Square,  3  Campb.  222; 
and  the  latter  part  of  Lord  Ellenborouqh's  judgment  is  entirely  appli- 
*Q^fil  ^^^^^'  These  authorities  show  that  no  *implied  exoneration  of 
-*  the  township  arises  from  the  proprietors  of  the  navigation  being 
made  indictable ;  there  is  no  reason  why  different  persons  should  not  be 
at  one  and  the  same  time  liable  to  the  public  to  repair  a  road :  and  every 
liability  to  the  public  may  be  enforced  by  indictment.  In  cases  of  liability 
to  repair  ratione  tenurse,  the  holders  of  different  parcels  of  the  land  are  all 
liable  to  be  indicted  separately;  Begina  v.  Bucknall,  2  Ld.  Raym.  792, 
Regina  t;.  Duchess  of  Buccleuch,  1  Salk.  358.  It  is  very  common  for 
different  persons  to  be  bound  by  contract  jointly  and  severally  at  the  same 
time  to  perform  one  duty.  And  the  construction  put  upon  this  act  by 
the  prosecutor  is,  that  the  legislature  have  sanctioned  a  quasi  contract 
between  the  public  on  the  one  part  and  the  township  and  navigation  on 
the  other,  by  which  the  two  last  are  severally  liable  to  repair  the  road. 

Then  as  to  the  rule  for  a  new  trial.  The  indictment  submitted  to  by 
the  township  of  Attercliffe,  for  not  repairing  a  road  within  that  town- 
ship, is  clearly  evidence  against  all  the  world  that  the  portion  of  the 
road  comprised  in  that  indictipent  was  at  the  time  a  public  highway ; 
and,  since  the  road  for  the  non-repair  of  which  the  present  indictment 
was  preferred  is  continuous  and  runs  through  Attercliffe,  evidence,  that 
the  portion  of  the  road  in  Attercliffe  was  a  public  highway,  is  evidence, 
of  more  or  less  weight,  that  the  portion  of  the  same  road  in  Brightside 
Bierlow  was  a  public  highway.  Stanley  v.  White,  14  East,  332,  Jones  v. 
Williams,  2  M,  &  W.  326,t  Doe  dem.  Barrett  y.  Kemp,  2  New  Ca.  102, 
are  analogous  cases.  In  the  present  case  there  was  ample  evidence  of 
4cQqiT-|  the  continuity  '*'of  the  road;  and  more  might  have  been  supplied, 
^  if  the  objection  had  been  taken  so  as  to  call  for  it. 

R.  HaU  and  Sugh  Hillj  contri. — The  defendants  are  entitled  to  the 
verdict.  There,  cannot  in  general  be  two  parties  at  once  liable  to  the 
same  indictment  in  different  rights :  so  that,  unless  the  legislature  in 
this  case  created  an  anomaly,  the  mere  fact  that  the  proprietors  of  the 
navigation  were  made  indictable  suspended  the  liability  of  the  township. 
It  need  not  be  denied  that,  if  the  liability  of  the  navigation  proprietors 
ceased,  that  of  the  township  would  revive;  and  perhaps  if  the  proprietors 
were  insolvent  that  might  have  the  same  effect ;  but  it  was  neither  alleged 
in  the  indictment,  nor  proved  at  the  trial,  that  the  liability  of  the  pro- 
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prietors  was  at  an  end,  or  that  they  were  insolvent.  Now- the  liability 
of  a  township  to  repair  a  way  exists  when  and  so  long  as  it  cannot  be 
shown  that  another  party  is  liable  to  repair  the  way,  and  not  otherwise. 
The  common  law  liability  of  counties  to  repair  bridges  is  the  same  as 
the  common  law  liability  of  parishes  to  repair  highways;  and  the  Statute 
of  bridges,  22  H.  8,  c.  5,  is  declaratory  of  the  common  law  that  counties 
are  liable  only  «<  where  it  cannot  be  known  and  proved,  what  persons/' 
&c.,  (<  owen  to  make  and  repair  such  bridges/'  The  township  is  under 
a  prescriptive  liability  to  repair  all  such  ways  as  the  parish  ought  to 
repair;  and  the  substitution  of  that  liability  frees  the  parish.  In  the 
same  manner,  if  an  individual  is  bound  to  repair  the  highway,  that  sub- 
stituted liability  frees  the  township.  The  liability,  however,  to  produce 
that  effect,  must  be  a  liability  to  the  public,  enforceable  by  indictment. 
That  is  the  reason  why  a  mere  agreement  '^'made  by  the  parish  r^qoo 
with  another  cannot  be  pleaded.  And  it  must  be  a  liability  to  ^ 
repair  the  way,  and  not  merely  to  contribute  to  repair  it.  That  dis- 
tinguishes Rex  V.  St.  George's,  Hanover  Square,  8  Gampb.  222,  from 
this  case.  If  the  trustees  in  that  case  were  liable  to  an  indictment  at 
all,  it  was  to  an  indictment  for  not  contributing  the  fund  of  10002.  a 
year  to  the  fund  of  the  commissioners.  If  that  sum  prove(i  inadequate 
to  keep  the  road  in  repair,  the  trustees  would  not  have  been  further 
liable.  Bex  v.  Netherthong,  2  B.  &  Aid.  179,  was  decided  on  the 
ground  that  the  trustees  were  not  indictable.  In  Bex  v.  Oxfordshire,  4 
B.  &  C.  194  (E.  C.  L.  B.  vol.  10),  Littledalk,  J.,  rests  his  decision 
on  that  precise  ground.  He  says :  «<  The  county,  in  order  to  discharge 
themselves,  must  show  that  the  trustees  are  liable  to  indictment."  On 
the  prim&  facie  liability  of  the  township  ceasing  that  of  the  parish  would 
revive ;  Rex  v,  ShefiSeld,  2  T.  R.  106.  So,  if  the  township  shows  a 
liability  in  an  individual  by  reason  of  his  tenure,  or  by  statute,  or  by 
enclosure,  that  discharges  the  township  for  a  time,  though,  if  the  sub- 
stituted liability  cease,  that  of  the  township  revives.  Thus,  if  the  lands, 
ratione  tenurae  of  which  the  liability  arises,  be  swept  away  by  the  sea, 
or  the  lands,  ratione  clausurss  of  which  it  accrues,  be  thrown  open,  or 
the  statute  be  repealed,  or  it  may  be,  as  suggested  in  the  Anonymous 
case  in  1  Lord  Raymond,  725,  if  the  party  liable  become  insolvent,  the 
liability  of  the  township  revives:  but  till  then  the  township  has  a  defence 
which  may  be  given  in  evidence  under  the  ^general  issue ;  note  r^cggg 
(10)  to  Rex  V.  Stoughton,  2  Wms.  Saund.  159  a.  The  obligation  ^ 
to  repair  by  reason  of  the  tenure  is  one  obligation,  which,  if  the  lands 
be  divided,  attaches  on  all  the  owners  of  the  land.  That  is  what  was 
decided  in  Regina  v.  Duchess  of  Buccleuch,  1  Salk.  858,  and  Regina  v. 
Bucknall,  2  Ld.  Baym.  792 ;  and  this  is  not  like  a  coexistent  primary 
and  secondary  liability  to  repair,  of  which  there  is  no  instance.  [Erlb, 
J. — Have  you  any  instance  of  a  plea,  that  another  person  was  bound  to 
repair  by  reason  of  a  tenure  created  within  the  time  of  legal  memory  ?3 
VOL.  xin. — 70  8  A 
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It  is  always  pleaded  as  a  prescription  for  an  obvious  reason,  that,  although 
a  tenure  may  exist  created  within  the  time  of  legal  memory,  yet,  as  it 
must  be  prior  to  the  statute  of  quia  emptores,  it  is  even  in  such  a  case 
far  easier  to  prove  a  prescription.  That  remark  is  not  applicable  to  a 
liability  ratione  clausurse.  In  Duncomb's  Case,  Cro.  Car.  366,  where 
the  defendant  had  narrowed  the  highway  by  enclosing  the  adjacent 
lands,  it  was  resolved  that,  <<  whereas  before  the  parish  was  chargeable 
with  the  reparations,  now  by  this  enclosure  he  is  bound  to  repair  it  and 
make  it  a  good  way,  and  maintain  it  at  his  own  charge  and  peril  only." 
This  is  in  conformity  with  Lord  Halb's  doctrine  in  Austin*8  Case,  1 
Vent.  189.  [Coleridqs,  J.,  inquired  if  there  were  any  entries  of  pleas, 
by  a  parish,  that  another  party  was  liable  by  reason  of  enclosure ;  and 
what  the  averments  in  them  were.]  Such  a  plea  was  pleaded  in  Bex  v. 
Flecknow,  1  Burr.  461,  but  the  decision  of  the  Court  in  that  case  was 
on  another  point.  [Erle,  J. — ^What  is  the  reason  that  the  party  en- 
*Qdni  ^^^^^°S  ^^^  lands  is  liable  to  the  repair  of  the  way  ?  *Is  not  it 
^  that  he  has  deprived  the  public  of  an  ancient  broad  way,  and  sub- 
stituted a  narrow  one?]  No:  the  lands  enclosed  are  no  part  of  the 
way  ;  but,  so  long  as  they  lie  open,  the  public  have  a  right  in  case  of 
need  to  deviate  from  the  way,  in  consequence  of  the  road  being  impassa- 
ble. The  party  by  enclosing  his  lands  deprives  them  of  this  right ;  and 
therefore' he  is  bound  to  prevent  the  necessity  for  its  exercise.  [Cole- 
ridge, J. — That  was  certainly  the  reason  as  explained  by  Abbott,  C. 
J.,  in  Steel  v.  Prickett,  2  Stark.  N.  P.  C.  463, 469  (E.  C.  L.  B.  vol.  8).] 
Lastly,  the  reservation  by  stat.  12  G.  1,  c.  88,  s.  17,  of  the  liability  of 
some  of  the  inhabitants  to  contribute  to  the  repair,  is  no  reservation  of 
a  liability  in  the  whole  township.  What  is  reserved  is  the  liability  of 
those  having  ^ams  to  perform  statute  duty. 

As  to  the  evidence :  there  was  no  sufficient  proof  that  the  roads  in  the 
three  townships  were  the  same  road.  The  record  given  in  evidence  may 
show  that  at  the  time  there  was  a  public  way  ,in  Attercliffe ;  but  there 
was  nothing  which  could  legally  identify  that  way;  and,  unless  the 
identity  of  the  two  ways  haci  been  shown,  evidence  as  to  one  was  not 
admissible  on  an  issue  as  to  the  other ;  Doe  dem.  Barrett  v.  £emp) 
2  New  Ca.  102.  The  present  highways  are  continuous ;  but  all  high- 
ways run  into  each  other. 

Bex  V.  Attercliffe  was  then  called  on. 

Martiny  Cowling j  and  Overendy  admitting  that  the  case  was  identical 
in  principle  with  the  last,  took  the  opportunity  to  reply  to  the  argument 
of  counsel  on  the  other  side.  The  proposition  laid  down  is,  that,  if 
*Q411  *^^  ^^^  means  a  party  becomes  liable  to  an  indictment  for  not 
^  repairing  a  highway,  the  parish  or  township  is  at  once  freed  from 
liability.  But  it  would  be  strange  if,  wherever  the  legislature  confers  a 
boon  on  the  public  by  giving  it  an  additional  security  for  the  repair  of 
the  way,  the  gift  must  enure  to  deprive  the  public  of  that  security  which 
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it  had  at  common  law.  A  statute  k  never  construed  so  as  to  take  away 
the  common  law  or  repeal  a  former  statute,  unless  where  that  is  ex- 
pressed. 7  Bac.  Abr.  448,  9,  7th  ed.  tit.  Statute  (G),  Rex  v.  Finney, 
2  B.  &  C.  322  (£.  G.  L.  K  vol.  9).  There  is  clearly  nothing  in  this 
statute  to  take  away  the  common  law  right  by  express  words.  It  is  said 
to  be  repugnant  to  the  common  law  that  two  persons  should  be  liable  to 
an  indictment  at  once ;  but  no  reason  is  given  for  this  position.  And  it 
would  be  hard  upon  the  public  that  the  liability  should  be  shifting  from 
day  to  day,  as  the  undertakers  were  more  or  less  solvent,  so  that  it  could 
never  with  certainty  be  known  who  was  liable.  The  only  authority 
produced  is  the  dictum  in  Duncomb's  Case,  Gro.  Gar.  366.  As  between 
the  party  who  has  enclosed  and  the  parish,  no  doubt  the  encloser  only 
is  liable;  but  the  Chief  Justice  cannot  have  meant  to  say  that,  as 
between  the  public  and  the  parish,  the  act  of  the  encloser  frees  the  parish. 
If  a  party  deprives  the  public  of  the  power  of  deviating,  it  is  reasonable 
that  he  should  make  them  compensation  for  it ;  and  the  kind  of  com- 
pensation given  by  law  is  that  he  renders  himself  liable :  but  why  should 
his  act  injure  the  public  by  discharging  the  parish?  There  is  no 
authority  for  this ;  yet  there  are  hundreds  of  ancient  roads  now  sur 
rounded  by  modern  enclosures ;  *and  the  case  must  be  occurring  r:,cQ4o 
every  day.  In  Austin's  Gase,  1  Vent.  189,  Lord  Hale  puts  the  *• 
exoneration  of  the  parish  by  the  liability  of  an  individual  entirely  on 
prescription.  It  is  also  so  pleaded  in  pleas  ratione  tenurse.  [Hall  and 
HUl  referred  to  1  Rollers  Abridgment,  880,  tit.  Chimin  Common  (B), 
pi.  1.     Coleridge,  J.,  referred  to  Ex  parte  Armitage,  Ambler,  29S.(a)] 

It  was  agreed  that  Rex  v.  Tinsley  should  abide  the  event  of  the  other 
cases,  without  argument.  Cur,  adv.  vult. 

Coleridge,  J.,  in  this  vacation  (July  6th),  delivered  fhe  judgment  of 
the  Court  in  the  three  cases. 

In  the  case  of  The  Queen  v.  The  Inhabitants  of  Brightside  Bierlow 
the  main  question  was,  whether  the  liability  of  the  township  to  indict- 
ment for  non-repair  of  a  highway  was  taken  away  by  stat.  12  6.  1,  c. 
88,  8.  15,  by  which  the  proprietors  of  a  navigation  are  ordered  to  make 
the  road  in  question  and  keep  it  in  repair,  and  are  made  liable  to  indict- 
ment and  fine  in  case  of  default;  the  17th  section  having  provided  that 
nothing  in  the  act  should  excuse  the  inhabitants  from  contributing  to 
the  repairs  with  their  carts,  &c.,  or  otherwise,  as  they  are  'now  obliged 
to  do  by  law. 

The  road  was  found  to  be  an  ancient  highway :  therefore  the  liability 
of  the  township  existed  at  the  time  the  statute  passed :  so  that  the  ques- 
tion turns  upon  the  construction  of  these  sections.  And  it  appears  to 
us  that  the  intention  to  preserve  the  common  law  liability  of  the  inhabit- 
ants ifr  sufficiently  declared. 

(a)  See  p.  395. 
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*Q4*^1  *^^  authority  was  cited  to  show  that  the  trustees  might  not  be 
^  liable,  concurrently  with  the  parish  or  township,  to  indictment 
for  non-repair  of  highways:  on  the  contrary,  in  the  case  of  liability 
ratione  tenurse  it  is  clear  that  a  concurrent  liability  may  exist  on  the 
part  of  several  persons,  if  the  estate  has  been  divided.  It  is  true  that 
these  are  concurrent  liabilities  in  respect  of  one  and  the  same  cause; 
but  this  circumstance  does  not  make  the  case  less  an  answer  to  the  argu- 
ment from  inconvenietice  or  izy  ustice,  on  which  alone  the  defendants  can 
stand  in  the  present  case. 

Although  the  probable  intention  was  that  each  party  should  contribute 
to  the  repair,  and  no  provision  is  made  for  adjusting  the  proportion  of 
each,  that  difficulty  of  apportioning  the  burden  does  not  create  an  ex- 
emption for  either.  We  are  therefore  of  opinion  that  the  indictment 
lies. 

We  are  also  of  opinion  that  an  indictment  against  an  adjoining  town- 
ship for  non-repair  of  a  portion  of  highway  in  continuation  of  the  way 
in  question,  either  submitted  to  or  prosecuted  to  conviction,  was  admis- 
sible for  the  purpose  of  proving  that  the  way  in  question  was  a  highway. 
It  was  not  denied  that  the  fact  of  the  continuation  of  the  way  in  the 
adjoining  township  being  highway  was  admissible :  but  it  was  said  that 
the  indictment  would  be  no  evidence  of  reputation,  being  post  litem 
motam,  and  ought  to  be  excluded  as  res  inter  alios  acta.  The  answer 
is,  that  the  indictment  is  admissible  as  evidence  of  the  right  in  question 
being  exercised.  It  is  clear  that  user  by  the  public  and  repair  by  the 
township  would  be  admissible  as  facts  raising  a  presumption  of  highway ; 
*9441  ^^^  ^^  '^'indictment  is  another  fact  of  the  same  class.  In  The 
^  City  of  London  v,  Gierke,  Carth.  181,  on  the  trial  of  a  prescrip- 
tion for  a  toll  claimed  from  the  defendant,  other  verdicts  in  actions 
against  other  defendants  on  the  same  claim  were  admitted  by  Lord 
Holt  and  the  Court,  because  a  recovery  against  a  stranger  was  the 
same  as  payment  by  a  stranger :  and  so,  by  analogy,  proceedings  at  law 
to  compel  the  repair  of  a  highway  show  the  right  as  much  or  more  than 
acts  of  repair  without  compulsion  would  have  done. 

Therefore  this  rule  must  be  discharged  in  this  case,  and  also  in  The 
Queen  v.  Tinsley,  and  The  Queen  t;.  AttercMe. 

Rules  discharged.(a) 

(a)  fieported  by  C.  Blaokbum,  Esq. 
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*DOE,  on  the  demise  of  MARY  CARTEB,  v.  BARNARD.    r^„., 

July  5.  •-  ^^ 

In  ejectment  it  appeared  that  the  lessor  of  the  plaintiff's  husband  had  been  in  possession  as  tenant  at 
will  for  eighteen  years,  ending  in  1834,  when  he  died  leaving  a  son  (not  a  party  to  the  action),  and 
that  she  then  became  possessed  and  remained  in  possession  for  thirteen  years.  Held,  That  the 
plaintifT  could  not  rely  on  the  husband's  possession,  except  as  primfl  facie  evidence  of  a  seisin  in 
fee,  on  which  supposition  it  was  also  eridenoe  of  title  in  his  heir,  which  defeated  the  title  of  the 
lessor  of  the  plaintiff:  and  that  she  could  not  insist  on  her  own  possession  for  thirteen  yean, 
as  it  was  not  derived  from  the  husband's  possession ;  although  the  possession  by  herself 
and  her  husband  for  more  than  twenty  years  consecutively  would  have  entitled  her  to  a  ver- 
dict if  she  had  been  defendant  in  an  ejectment  brought  by  the  real  owner. 

Semble,  that  the  effect  of  the  34th  section  of  sUt.  3  A  4  W.  4,  c.  27,  which  says  that,  at  the 
determination  of  the  period  limited  by  the  act  for  any  person  to  make  ah  entry,  his  title 
shall  be  **  extinguished,"  is  to  give  title  by  possession  for  twenty  yean,  but  that  such  twenty 
years'  possession  must  be  either  by  the  same  persons,  or'severid  persons,  claiming  one  from 
another. 

Ejectmbnt  for  a  cottage  in  Essex.     Demise,  13th  May,  1848. 

On  the  trial,  before  Goltman,  J.,  at  the  Essex  Summer  assizes,  1848, 
it  appeared,  from  the  evidence  givfn  for  the  lessor  of  the  plaintiff,  that 
in  1815  one  Robert  Garter  purchased  the  premises,  and  was  let  into  pos- 
session ;  but,  as  he  did  not  pay  all  the  purchase-money  until  1824,  no 
conveyance  was  executed  till  that  time.  Robert  Garter,  immediately 
after  his  purchase  in  1815,  allowed  his  son  John  to  occupy  the  premises 
rent  free  as  tenant  at  will ;  and  he  continued  so  to  occupy  until  1834, 
when  he  died,  leaving  a  widow,  who  was  the  lessor  of  the  plaintiff,  and 
a  son  and  other  children.  Robert  Garter,  the  father,  was  at  that  time 
still  living.  The- lessor  of  the  plaintiff  had  occupied^  from  the  time  of 
her  husband's  death,  until  a  short  time  before  the  present  action  was 
brought.  The  defendant  claimed  under  a  mortgage  made  by  Robert 
Carter  in  1829.  For  the  defendant  it  was  contended,  that,  assuming  a 
title  to  have  been  shown  in  John  Garter,  the  lessor  of  the  plaintiff  could 
not  recover.  The  learned  Judge  directed  a  verdict  for  the  plaintiff,  and 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

*  Chambers,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  r^qA^ 
nonsuit,  and  also  for  a  new  trial,  on  the  grounds  of  misdirection,  ^ 
and  that  the  verdict  was  against  the  evidence.     In  last  Trinity  term,(a) 

Shee,  Serjt.,  and  Peacock  showed  cause. — The  facts  in  this  case  appeared 
much  the  same  as  those  in  Doe  dem.  Goody  v.  Garter,  9  Q.  B.  863  (E.  G. 
L.  R.  vol.  58).  That  was  an  ejectment  brought  against  the  present 
lessor  of  the  plaintiff  by  a  person  to  whom  Robert  the  father  of  John 
Carter  had  mortgaged  the  premises  for  a  term  of  years  in  1829 :  and 
it  was  there  held  that  John  Garter's  tenancy  at  will  was  not  determined 
by  the  father's  taking  a  conveyance  in  1824 ;  and  that  if  it  had  been 
determined  thereby,  or,  by  the  subsequent  mortgage,  a  tenancy  by 
sufferance  must  be  deemed  to  have  commenced  from  such  determination, 

(a)  May  25th  and  29th.    Before  Lord  Dkitkaii,  0.  J.,  Pattsboit,  Oolebidw,  and  Brlb,  Ji. 

8a2 
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there  being  no  evidence  of  a  new  tenancy  at  will :  and  that  the  tenancy,  al- 
together, having  continued  more  than  twenty  years  from  the  end  of  the 
first  year,  the  ejectment  was  barred  by  the  second  and  seventh  sections  of 
Stat.  3  &  4  W.  4,  c.  27.  The  reasoning  of  that  judgment,  in  favour  of 
Mary  Carter's  possession  as  defendant  in  that  case,  entitles  her  to  maintain 
the  present  ejectment.  Her  own  possession  and  that  of  her  husband  make 
up  an  unbroken  possession  for  thirty-one  years.  Not  only,  therefore,  is  the 
right  of  entry  against  her,  which  any  person  formerly  had,  now  barred  bj 
the  sections  above  mentioned,  but  «(the  right  and  title  of  such  person  to 
the  land"  is  «  extinguished"  by  the  thirty-fourth  section.  Since  the  passing 
of  the  Act,  *"  possession  for  twenty  years  after  the  right  of  the 
real  owner  haB  accrued,  without  acknowledgment  of  title,  gives  both 
the  land  and  the  right  to  it,  and  the  title  is  transferred  at  the  time  when 
the  remedy  is  barred,  and  every  scintilla  of  right  is  lost  to  the  former 
owner,  unless  the  case  is  brought  within  one  of  the  exceptions  in  the  sta- 
tute ;"  per  Suqden,  C,  in  The  Incorporated  Society  v.  Richards,  4  Irish 
Equity  Rep.  177, 197,  S.  C.  1  Drury  k  Warren,  258.  The  same  view  of 
this  act  was  taken  by  Parkb,  B.,  with  the  concurrence  of  the  Court  of 
Exchequer,  in  Doe  dem.  Jukes  v.  Sumner,  14  M.  &  W.  39 if  "The 
effect  of  the  act  is  to  make  a  parliamentary  conveyance  of  the  land  to 
the  person  in  possession  after  that  period  of  twenty  years  lias  elapsed." 
It  may  be  said  that  the  lessor  of  the  plaintiff's  possession  -cannot  be 
tacked  on  to  that  of  her  husband,  because  it  was  not  derived  from  him; 
and  also  that  the  property  on  his  death  descended  to  his  son,  and  that 
his  right  of  entry  is  not  barred  by  lapse  of  time.  But,  with  reference 
to  the  adverse  possession  by  which  the  owner's  title  is  extinguished  under 
the  statute,  it  is  not  necessary  that  the  successive  occupations  which 
make  up  such  possession  should  be  derived  the  one  from  the  other :  and 
the  husband's  possession  did  not  continue  for  twenty  years ;  so  that  it 
afforded  no  presumption  of  a  fee :  nor  was  he  a  dissebor :  nothing  there- 
fore descended  to  his  son.  There  is  no  one  now  who  can  turn  the 
plaintiff  out  of  possession.  [Coleridge,  J. — If  twenty-one  successiTe 
occupiers,  unconnected  with  each,  occupy  each  for  a  year,  can  the  last 
occupier  maintain  ejectment  ?]  Such  is  the  effect  of  the  statute ;  for 
*Q481  *^®  "S^^  ^^  *^^  others  is  extinguished.  *[Coleridoe,  J. — ^The 
-^  occupier  for  a  day,  then,  may  have  the  same  right.]  That  is  so. 
Even  before  the  late  act  it  depended  upon  circumstances,  whether  com- 
plete title  was  essential  to  the  maintenance  of  ejectment ;  the  rule  that 
the  lessor  of  the  plaintiff  must  rely  upon  the  strength  of  his  own  title 
required,  not  an  absolute  strength  of  title  as  against  all  the  world,  bat 
a  relative  strength  merely  as  against  the  defendant.  Priority  of  pos- 
session simply  is  sufficient  against  a  wrongdoer ;  Allen  v,  Rivington,  2 
Saund.  Ill,  Doe  dem.  Hughes  v.  Dyeball,  Moo.  &  M.  846  (E.  C.  L.  B. 
vol.  22),  Doe  dem.  Draper  v.  Lawley,  8  Nev.  &  M.  881  (E.  C.  L.  R.  vol 
28).(a) 

(a)  B99  note  at  the  Mid  of  thii  eu^  p.  9U,  poit 
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OhamberB  andi^A,  contrd.. — The  decision  of  this  Court  in  Doe'dem. 
Goody  V.  Carter,  9  Q.  B.  868  (E.  C.  L.  R.  vol.  58),  will  not  assist  the 
plaintiff  here :  the  defendant  has  now  the  same  advantage  which  the 
lessor  of  the  plaintiff  bad  in  the  former  case,  namely,  possession  as 
against  defective  title.  The  passage  cited  from  the  Incorporated  Soci- 
ety V.  Richards,  4  Irish  Equity  Rep.  177, 197,  S.  C.  1  Drury  &  Warren, 
258,  was  extrajudicial,  and  cannot  be  supported.  Stat.  3  &  4  W.  4,  c. 
27,  has  the  effect  of  barring  the  lawful  owner  from  entering  to  recover 
possession ;  the  statute  does  not  operate  to  transfer  title,  but  merely  to 
quiet  possession.  The  second  section  «« assumes  one  party  to  be  in 
wrongful  seisin  or  possession  of  land  to  which  another  has  right,  and 
then  limits  the  time  within  which  the  right  must  be  assorted ;''  Grant  v. 
Ellis,  9  M.  &  W.  113,  123.t  Title  is  not  transferred  by  the  statute  in 
terms :  and,  in  the  case  of  a  series  *of  wrongdoers  occupying  in  r^g  4  q 
succession,  but  independently  of  each  other,  to  which  of  them  ^ 
could  it  be  transferred  ?  The  lessor  of  the  plaintiff's  possession  is  not 
derived  from  her  husband ;  and  it  cannot  be  joined  to  his  in  order  to 
complete  a  twenty  years'  possession.  If  the  lawful  owner  were  now  in 
possession  no  one  could  eject  him,  although  he  had  lost  the  power  of 
ejecting  any  one  else.  In  Doe  dem.  Burrongh  v.  Reade,  8  East,  353, 
it  was  contended  that,  as  the  right  of  eptry  of  the  defendant,  who,  it 
was  admitted,  had  once  good  title,  was  ousted  after  twenty  years'  adverse 
possession,  the  possessory  right  had  been  transferred  to  the  lessor  of  the 
plaintiff.  But  Lawrence,  J.,  answered :  <«  This  reasoning  might  have 
applied,  and  the  difficulty  would  have  existed,  if"  the  defendant  «(had 
been  now  a  plaintiff 'instead  of  a  defendant  in  ejectment ;  and  were  con- 
tending against  any  person  who  had  an  adverse  possession  against  him : 
but  what  possession  has"  the  lessor  of  the  plaintiff  «<  against  him  ?  She 
is  in  effect  a  stranger  to  the  estate,  having  no  present  title,  and  can 
have  no  right  to  recover  in  ejectment  against  one  who  is  admitted  to 
have  the  legal  title^  and  is  also  in  possession ;"  and  <>  the  Court  all 
agreed,  that  the  defendant,  being  lawfully  in  possession,  might  defend 
himself  upon  his  title,  although  twenty  years  had  run  against  him  before 
he  took  possession :  such  twenty  years'  possession  not  being  the  posses- 
sion of  the  lessor  of  the  plaintiff."  [Patteson,  J. — In  Doe  dem.  Bur- 
rough  V.  Reade,  the  lessor  of  the  plaintiff  had  never  been  in  possession ; 
here  the  lessor  of  the  plaintiff  has.]  But  she  showed  by  her  own  evi- 
dence that  she  had  no  title,  as  John  Carter's  possession  was  evidence 
*of  a  seisin  in  fee,  and  he  had  left  children.  [Patteson,  J. —  r^gcQ 
Your  argument  is  that  a  stranger,  if  in  possession,  may  keep  it.]  ^ 
He  may  set  up  any  title  superior  to  that  of  the  lessor  of  the  plaintiff. 
In  note  (a)  to  Allen  v.  Rivington,  2  Wms.  Saund.  Ill  (6th  ed.),  it  is 
said :  "  See  contri.  Burr.  2484,  Roe  v.  Harvey,  2  T.  R.  749,  Doe  v. 
Barber.  This  case  is  evidently  in  direct  contradiction  to  the  well  esta- 
blished rule,  that  the  plaintiff  in  ejectment  must  recover  by  the  strength 
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of  his  own  title,  without  any  regard  to  the  weakness  of  the  defendant's." 
In  Roe  dem.  Haldane  v.  Harvey,  4  Burr.  2484,  2487,  the  plaintiff  proved 
prior  possession  under  a  good  title,  and  the  defendant  gave  no  evidence 
of  any  title  whatever ;  but  the  plaintifif 's  evidence  showed  also  that  she 
herself  had  conveyed  away  her  interest.  In  this  state  of  things,  the 
mere  priority  of  possession  did  not  prevail,  for  the  plaintiff  was  non- 
suited ;  and  the  nonsuit  was  upheld ;  Lord  Mansfield  laying  it  dowD, 
«<  as  a  position,  <  that  in  this  action  the  plaintiff  cannot  recover,  but  upon 
the  strength  of  his  own  title.*  He  cannot  found  his  claim  upon  the 
weakness  of  the  defendant's  title.  For,  possession  gives  the  defendant 
a  right  against  every  man  who  cannot  show  a  good  title."  In  Doe  dem. 
Crisp  V.  Barber,  2  T.  R.  749,  cited  in  the  same  note,  it  was  held  that 
the  lessee  of  a  rectory  house  could  not  maintain  ejectment  against  a 
stranger  and  wrongdoer,  because  the  lease  had  become  void,  under  stat 
13  Eliz.  c.  20,  in  consequence  of  the  lessor's  non-residence.  In  Denn 
dem.  Tarzwell  v.  Barnard,  2  Cowp.  595,  priority  of  possession  prevailed 
♦Q^^l  1  ^g^^"'^^  *  defendant  who  did  not  attempt  to  show  *any  title,  not 
^  in  spite  of  title  shown  in  a  third  person,  but  because  th>ere  was 
no  such  evidence,  and,  consequently,  the  presumption  of  title,  arising 
from  such  possession,  was  unanswered.  If  the  heir  of  John  Carter  had 
brought  ejectment  against  the  lessor  of  the  plaintiff  in  1835,  she  might 
then  have  defeated  him  by  showing  that  a  third  person,  the.  father  of 
John  Carter  had  title ;  in  the  same  manner  the  present  action  may  now 
be  defeated  by  showing  title  in  the  heir  o.f  John  Carter. 

Cur.  adv.  wU. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

The  lessor  of  the  plaintiff  proved  no  title,  but  relied  on  long  posses- 
sion ;  viz.,  her  own  for  thirteen  years,  and  her  husband's  before  her  for 
eighteen  years ;  but,  in  so  doing,  she  showed  that  her  husband  left  seve- 
ral children,  one  of  whom  was  called  as  a  witness.  If  the  husband's 
possession  raised  a  presumption  that  he  was  seised  in  fee»  that  fee  most 
have  descended  on  his  child,  and,  of  course,  the  lessor  of  the  plaintiff 
must  fail.  But  she  contends  that,  because  the  husband's  possession  was 
for  less  than  twenty  years,  no  presumption  of  a  seisin  in  fee  arises ;  that 
she  is  entitled  to  tack  on  her  own  possession  to  his ;  and  then  that  the 
34th  section  of  stat.  3  ^c  4  W.  4,  c.  27,  which  enacts  « that  at  the  deter- 
mination of  the  period  limited  by  this  act  to  any  person  for  making  an 
entry  or  distress,  or  bringing  any  writ  of  quare  impedit  or  other  action 
or  suit,  the  right  and  title  of  such  person  to  the  land,  rent,  or  adrow- 
son  for  the  recovery  whereof  such  entry,  distress,  action,  or  suit  respect- 
ively might  have  been  made  or  brought  within  such  period,  shall  be 
^qrq-]  extinguished,"  has  put  an  *end  to  the  right  and  title  of  all  per- 
^  sons,  and  transferred  the  estate  to  her.  If  she  had  been  defendant 
<n  an  action  of  ejectment,  ne  doubt  the  non-possession  of  the  lessor  of 
the  plaintiff,  evidenced  by  her  husband's  and  her  own  consecutive  pes- 
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session  for  more  than  twenty  years,  would  have  entitled  her  to  the 
verdict  on  the  words  of  the  2d  section  of  the  act,  without  the  aid  of  the 
34th  section.  Therefore  it  is  said  that  the  34th  section  must  have  some 
further  meaning,  and  must  transfer  the  right.  Probably  that  would  be 
sOy  if  the  same  person,  or  several  persons,  claiming  one  from  the  other 
by  descent,  will,  or  conveyance,  had  been  in  possession  for  the  twenty 
years.  But  this  lessor  of  the  plaintiff  showed  nothing  to  connect  her 
possession  with  that  of  her  husband  by  right  of  any  sort:  and,  if  she 
be  right  in  her  construction  of  the  S4th  section,  the  same  consequence 
would  follow  if  twenty  persons  unconnected  with  each  other  had  been 
in  possession,  each  for  one  year,  consecutively  for  twenty  years :  yet  it  ' 
would  be  impossible  to  say  to  which  of  the  twenty  persons  the  84th  sec- 
tion has  transferred  the  title.  Without  the  aid  of  this  statute,  twenty 
years*  possession  gave  a  primft  facie  title  ag^ainst  every  one,  and  a  com- 
plete title  against  a  wrongdoer  who  could  not  show  any  right,  even  if 
such  wrongdoer  had  been  in  possession  many  years ;  provided  they  were- 
less  than  twenty ;  Doo  dem.  Harding  v.  Cooke,  7  Bing.  346  (E.  C.  L. 
B.  vol.  20);  and  the  effect  of  the  34th  section  would  probably  be  to- 
give  the  right  to  the  possessor  for  twenty  years,  even  against  the  party 
in  whom  the  legal  estate  formerly  was,  and,  but  for  the  act,  would  still 
be,  where  he  had  not  obtained  the  ^possession  till  after  the  twenty  r^^qro 
years  :  but  then  we  apprehend,  as  before  stated,  that  such  twenty  ^ 
years'  possession  must  be  aither  by  the  same  person  or  several  persons 
claiming  one  from  the  other,  which  is  not  the  case  here. 

The  lessor  of  the  plaintiff  must  therefore  rely  on  her  own  possession 
for  thirteen  years  as  suflScient  against  the  defendant  who  has  turned  her 
out  and  shows  no  title  himself.  According  to  the  case  of  Doe  dem, 
Hughes  v.  Dyball,  Moo.  &  M.  346  (E.  C.  L.  R.  vol.  22),  that  possession 
for  thirteen  years  would  be  sufficient ;  for  in  that  case  the  lessor  of  the 
plaintiff  showed  only  one  year's  possession,  and  yet  Lord  Tenterdbn 
said,  '<  That  does  not  signify ;  there  is  ample  proof;  the  plaintiff,  is  in 
possession,  and  you  come  and  turn  him  out:  You  must  show  your  title.'* 
See  also  Doe  dem.  Humphrey  v.  Martin,  Car.  &  Marsh.  32  (E.  C.  L.  R. 
YoL  41).  These  cases  would  have  warranted  us  in  saying  that  the  lessor 
of  the  plaintiff  had  established  her  ciase,  if  she  had  shown  nothing  but 
her  own  possession  for  thirteen  years.  The  ground,  however,  of  so 
saying  would  not  be  that  possession  alone  is  sufficient  in  ejectment  (as 
it  is  in  trespass)  to  maintain  the  action ;  but  that  such  possession  is 
prim&  facie  evidence  of  title,  and,  no  other  interest  appearing  in  proof, 
evidence  of  seisin  in  fee.  Here,  however,  the  lessor  of  the  plaintiff  did 
more,  for  she  proved  the  possession  of  her  husband  before  her  for 
eighteen  years,  which  was  prim&  facie  evidence  of  his  seisin  in  fee ; 
and,  as  he  died  in  possession  and  left. children,  it  was  prim&  facie  evi- 
dence of  the  title  of  his  heir,  against  which  the  lessor  of  the  plaintiff's 
possession  for  thirteen  years  could  not  prevail ;  and,  therefore,  she  has 
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*Q'vn  ^y  ^^^  °^^  showing  proYed  the  title  to  be  in  another,  of  which 
^  Hhe  defendant  is  entitled  to  take  advantage.     On  this  groand 
wc  think  that  the  rule  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute  for  a  non8uit.(a) 

(a)  Reported  by  H.  DaviaoD,  Bsq. 


DOE,  on  the  demise  of  THOMAS  DRAPSR,  «.  LAWLET.    AprU  18, 1834 
This  OMe,  referred  to  in  p.  948,  antd,  wm  u  foUows. 

Where  a  danghtor  entered  into  oooupation  of  premisea  on  the  death  of  her  mother,  io  whom 
they  belonged,  and  held  them  without  intermption  for  twenty  years,  but  the  mother  had  left  s 
son,  who  was  living  during  the  whole  time  of  the  daughter's  occupation : 

Held  (on  ejectment  brought  before  stat  3  A  4  W.  4,  o.  27,  came  into  operation),  that  it  eoold 
not  be  presumed  from  this  circumstance  alone  that  the  sister's  occupation  was  Tirtoally  that 
uf  the  brother. 

Ejbotment  for  premises  in  Shropshire;  demise,  26th  March,  3  W.  4.  On  the  trial,  before 
Patteson,  J.,  at  the  Shrewsbury  Spring  assizes,  1834,  it  appeared  that  the  premises,  eonsisliiig 
partly  of  a  cottage,  had  belonged  to  AbigaU  Monk,  who  inhabited  the  cottoge.  The  nature  of 
her  title  did  not  appear.  Her  daughter,  Patient,  who  lived  with  her,  married  William  Drsper, 
and  resided  in  the  cottage  with  her  husband  and  her  mother  from  1780  to  1795,  when  Abipil 
died.  Patient  and  her  husband  continued  to  occupy  the  cottage  till  180&,  when  the  wife  died. 
The  lessor  of  the  plaintilT  was  their  son.  W.  Draper  reotained  in  the  cottage;  married  again; 
had  another  son ;  and  died  in  1815.  Draper's  widow  occupied  the  cottage  till  1832,  when  she 
died,  leaving  the  last  mentioned  son,  the  now  defendant.  The  lessor  of  the  plaintiff  then  brought 
this  ejectment  It  appeared  that,  during  the  time  of  the  Oflcupation  by  Patient  Draper,  she  hsd 
brothers,  sons  of  Abigail  Monk,  living,  but  they  had  not  interfered  with  her  possesrion  or  thst 
of  the  subsequent  occupiers.  It  was  contended,  for  the  defendant,  that,  Patient's  eldest  brother 
being  the  hoir  at  law,  her  possession  could  not,  without  further  proof,  be  deemed  adverse  to  hlta, 
but  that  her  possession,  and  that  of  her  husband,  derived  from  her,  must  be  considered  as  posses- 
sion by  the  brother.  Patteson,  J.,  was  of  opinion  that  the  possession,  unless  explained  by  the 
defendant,  must  be  considered  adverse;  and  he  directed  the  jury  accordingly.  Verdlet  for 
plaintiff. 

Ludlow,  Seijt,  now  moved  for  a  new  trial,  and  contended  that  the  onus  of  explaining  the  cha- 
racter of  Patient  Draper's  possession  lay  on  the  lessor  of  the  plaintiff;  and  that  such  possesnoa, 
however  long,  must,  if  unexplained,  be  considered  the  possession  of  her  brother.  He  cited  Con. 
Dig.  Abntement  (A),  and  the  authorities  there  referred  to;  Littleton,  sect.  396,  and  Mr. 
'''955]  Butler's  note,  173,  on  this  section ;  and  Co.  Litt  242  a:  and  he  *argued  that  there  wai 
no  difference  between  the  entry  of  a  younger  brother,  treated  of  in  these  passage!,  sad 
the  entry  of  a  sister.  [Pattrson,  J.  According  to  your  argument,  there  never  eould  be  sa 
adverse  possession  of  a  sister  against  a  brother.}  Ito  adverse  character  must  be  shown  by  thoie 
who  allege  the  sister's  title.  The  possession  by  William  Draper  here  must  be  referred  to  the 
possession  by  bis  wife.  [Patteson,  J.  The  two  were  in  possession  twenty  years.  Paed,  J. 
And  another  set  of  persons,  having  no  connexion  with  the  heir-at-law,  held  for  many  yean  after 
him.]  The  late  statute,  3  A  4  W.  4,  c  27,  s.  13,  shows  what  the  law  on  this  point  was  considered 
to  be  before  this  act  passed. 

Lord  Dbnman,  C.  J.— I  think  there  is  no  ground  for  this  motion.  The  mere  relatioa  of  biether 
and  sister  cannot  give  her  occupation  the  character  which  has  been  contended  for.  The  oeee- 
pation  may  be  explained;  but  that  must  be  done  by  the  party  seeking  to  disturb  the  effect  of 
twenty  years'  possession. 

Littlbdale,  J.,  concurred. 

Parke,  J.— Nothing  is  alleged  here  against  the  appkrent  title  bat  mere  suspicion. 

Patteson,  J.,  concurred.  Bole  refused. 
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HUTCHINSON  w.  SHEPPERTON  and  Othere.    May  6. 

It  ifl  Dot  an  ixiTariable  rule,  that  the  Coarta  will  not  set  aside  an  award  on  the  ground  that  the 
arbitrator  haa,  by  mistake,  adjudicated  wrongly  on  a  matter  in  difference. 

Where  on  a  qnestien  of  aceoonty  both  parties  to  a  suit  agreed  before  an  arbitrator,  that  a  given 
sum  was  due  to  the  plaintiff  on  a  particular  item,  and  it  appeared  by  the  arbitrator's  affldaTit 
that  he,  conceiving  this  to  be  no  longer  a  matter  in  difference,  omitted  the  sum  in  the  amount 
which  he  awarded  to  the  plaintiff,  the  Coort,  on  motion  by  the  plaintiff  (who  had  objected  to  the 
a4Jadioataon  withont  loss  of  time  after  the  delivery  of  the  award),  set  the  award  aside. 

Crowder,  in  last  Michaelmas  term,  obtained  a  rale  to  show  cause 
why  an  award  in  the  above  case  should  not  be  set  aside,  or  sent  back  to 
the  arbitrator  to  be  amended,  under  the  following  circumstances. 

The  action  was  .brought  to  recover  814Z.  3^.  2c2.,  alleged  to  be  due 
from  defendants  (Commissioners  *under  a  Drainage  Act)  to  plain-  r^^qt^a 
tiff  on  contracts  for  building  a  steam-engine  house,  and  for  other  ^ 
works.  The  action,  and  all  matters  in  difference,  were  referred  to  an 
architect  by  a  Judge's  order.  Only  one  meeting  was  held,  at  which 
(according  to  an  affidavit  sworn  by  the  arbitrator)  it  was  <«  distinctly  ad- 
mitted and  agreed  by  the  attorneys  on  both  sides  that,  at  the  time  this 
action  was  brought,  there  remained  due  to  the  said  plaintiff,"  under  cer- 
tain of  the  contracts  in  question,  4072.,  on  account  of  whioh  sum.  the 
defendants  had  paid  the  plaintiff  1502.  since  this  reference  was  agreed 
upon,  «<  and  upon  which  no  further  evidence  or  statement  was  offered  or 
tendered  by  either  party,  except  that  the  defendants  claimed  a  deduction 
of  522.,"  for  work  badly  executed,  and  132.  12s.  for  work  mentioned  in 
the  agreement  but  not  done.  The  arbitrator  deposed  that  he  heard  evi- 
dence as  to  the  claims  of  deduction,  and  ultimately  allowed  the  defend- 
ants 162.  108.,  in  respect  of  them.  He  prepared  minutes  of  his  award 
(a  copy  of  which  minutes  was  annexed  to  the  affidavit),  and  instructed 
an  attorney  to  prepare  and  award  from  them,  which  he  did,  leaving 
blanks  for  the  amounts  found  due,  which  the  arbitrator' was  to  fill  in. 
The  arbitrator  deposed  that  he  understood  it  to  be  the  direction  of  his 
attorney  <<  that  the  admitted  and  agreed  balance  due  under  the  said  con- 
tracts was  not  to  be  included  in  the  said  award,  but  that  the  same  was 
to  be  confined  exclusively  to  the  extras  apd  other  demands  of  the  plain- 
tiff over  and  beyond  what  was  so  admitted  to  be  due  to  him  under  the 
said  contracts  as  aforesaid :  and  that  he  this  deponent  purposely  and 
intentionally  for  the  reason  aforesaid  omitted  therefrom  the  sum  of 
2572.,  being  the  amount  of  such  admitted  and  agreed  balance,"  but 
'^deducted  from  such  total  amount  the  said  sum  of  162.  lOs.  r^o^ir 
allowed  by  him  as  before-mentioned ;  awarding  to  the  plaintiff  ^ 
3022.  4«.  4(2.  in  full  of  all  demands.  The  award  was  delivered,  on  31st 
August,  1848,  to  the  plaintiff's  attorney,  who  immediately  called  on  the 
arbitrator  for  an  explanation,  ahd  was  informed  by  him  that  he  had  in- 
tentionally omitted  the  2572.  from  the  sum  awarded,  for  the  reason 
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before-mentioned.  This  the  plaintiiF's  attorney  cotnmnnicated  on  Septem- 
ber 1st  to  the  attorney  for  the  defendants,  and  requested  their  consent 
to  an  amendment  of  the  award.  The  arbitrator  likewise  wrote  to  the 
defendant's  attorney,  explaining  the  mistake,  and  oiFering  to  show  his 
minutes  and  summary  of  accounts.  The  defendants  offered  to  pay  the 
sum  actually  awarded,  but  refused  their  consent  to  an  amendment,  com- 
plaining that  the  arbitrator  had  made  exorbiant  allowances  to  the 
plaintiff. 

The  grounds  assigned  for  the  present  motion  were,  that  the  arbitrator 
had  «<  omitted  to  adjudicate  upon  a  sum  of  257Z.,  part  of  the  matters 
referred  to  him ;''  and  that  he  had,  <«  by  a  mistake,  omitted  to  award  to 
the  plaintiff  the  sum  of  2511,  over  and  above  the  sum  awarded,  "(a)  In 
Hilary  term  (January  30th),  1849,(6) 

IamA  showed  cause,  and  Orowder  supported  the  rule.  The  judgment 
of  the  Court  makes  a  report  of  the  argument  unnecessary. 

Cur,  adv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  judgment. — This  was  a  rule  to 
*Q^R^  set  aside  an  award  on  account  of  the  ^arbitrator's  mistake  in  this, 
-*  that  he  omitted  to  give  the  plaintiff  credit  for  a  sum  of  money  to 
which  the  defendants  had  distinctly  acknowledged  him  to  be  entitled. 
At  .the  commencement  of  the  proceedings,  when  the  parties  met  before 
the  arbitrator,  this  acknowledgment  was  made,  and  he  was  desired  to 
take  no  trouble  as  to  this  sum,  as  the  plaintiff's  right  to  it  was  not  dis- 
puted. The  arbitrator,  misconceiving  what  was  thus  said,  thought  the 
sum  was  stated  to  be  no  matter  in  difference  between  them,  and  so  de- 
prived the  plaintiff  of  what  was  confessedly  his  due.  The  defendants 
have  had  the  conscience  to  take  advantage  of  this  error,  and  even  to 
appear  against  the  rule  obtained  for  correcting  it.  Their  learned  coun- 
sel relied  upon  some  strong  expressions  used  by  my  Brother  Parks  in 
Phillips  V.  Evans,  12  M.  &  W.  309,  812,t  which  seem  to  indicate  that 
no  mistake  of  an  arbitrator  can  ever  be  a  suflScient  ground  for  setting 
aside  an  award.  Though  fully  sensible  of  the  propriety  of  observing 
the  greatest  caution  with  regard  to  this  subject,  to  avoid  inquiries  which 
would  unravel  by-gone  transactions  and  keep  alive  the  litigation  which 
the  parties  had  hoped  to  terminate  by  reference,  we  cannot  think  the 
rule  universal  and  subject  to  no  exception.  It  is  at  most  one  for  guiding 
our  discretion,  which  cannot  be  so  absolutely  fettered  and  rendered  pow- 
erless. If  awards  are  allowed  to  be  questioned  under  any  circumstances, 
it  may  be  difficult  to  draw  a  line :  but  a  line  must  be  drawn  somewhere; 
luni  this  case  will  certainly  not  be  found  to  fall  within  it,  wherever 
uiiiwn.  If  the  Court  might  with  propriety  have  refused  that  applica- 
^Qgo-i  tion  in  the  first  instance,  yet,  the  rule  having  *been  granted  on 
affidavits  clearly  setting  forth  without  contradiction  a  case  of 

(a)  There  was  a  third  ground,  Vhich  it  is  annecessary  to  state. 
(6)  Before  Lord  DsinrAir,  C.  J.,  Colbridob  and  Wightmait,  Js. 
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gross  injustice,  ivhich  the  Court  has  power  to  remedy,  we  ought  not  to 
sanction  that  injustice.  * 

It  may  be  observed  that  the  case  In  re  Hall  and  Hinds,  2  Man.  k  Or. 
847  (£.  C.  L.  R.  vol.  40),  is  a  clear  precedent  for  our  taking  this  course, 
and  is  not  overruled  by  the  Court  of  Exchequer  in  Phillips  v.  Evans,  12 
M.  &  W.  309,t  in  which  the  facts  were  held  by  Aldbrson,  B.,  not  to  be 
brought  satisfactorily  before  the  Court,  as  they  are  in  this  case.  In  re 
Hall  and  Hinds  is  expressly  recognised  in  Hagger  t;.  Baker,  14  M.  & 
W.  9t  (where  the  Court  refused  to  interfere),  in  the  judicious  observa- 
tions of  the  present  Lord  Chief  Baron. 

We  are  of  opinion  that,  as  the  arbitrator  has  forborne  to  exercise  any 
judgment  on  this  particular  item,  and,  in  consequence  of  direct  instruc- 
tions from  both  parties,  to  award  it  to  the  plaintiff,  but  he  haa  from  mis- 
apprehension omitted  to  do  so,  the  award  must  be  set  aside. 

Rule  absolute  for  setting  the  award  aside. 


*HALKET  V.  The  MERCHANT  TRADERS'  Ship,  Loan  and  j-^gg^ 
Insurance  Association.  ^ 

A  policy  of  inBurance  under  the  common  seal  of  a  joint  stock  company,  contained  the  foUow- 
ing  proviso:  "That  the,  said  policy,  or  anything  therein  opntained,  shaU  in  no  case  extend, 
or  be  deemed  or  cons^aed  to  extend,  to  charge  or  render  liable  the  respeotire  proprietors  of 
the  said  company,  or  any  of  them,"  Ac,  to  any  claim  or  demand  whatsoever  in  respect  of  the 
said  policy,  or  of  the  assurance  thereby  made  beyond  the  amonnt  of  their,  his,  or  her  individual 
shares  or  share  in  the  capital  stock  of  the  said  company,  but  that  the  capital  stock  and  funds  of 
the  said  company  shall  alone  be  charged  and  liable  to  answer  all  claims  and  demands  by 
virtue  of  the  said  assurance  or  incident  thereto."    Held, 

That  the  terms  of  the  policy  precluded  the  assured  from  any  remedy  at  law  against  individual 
shareholders;  and  consequently,  that,  after  using  due  diligence  to  obtain  satisfaction  of  a  judg- 
ment recovered  against  the  company,  in  an  action  on  such  policy,  by  execution  against  the 
property  of  the  company,  he  was  not  entitled  to  issue  execution  against  an  individual  share- 
holder, under  sects.  06  and  68  of  stat.  7  ft  8  Viet  c.  110. 

Sir  F.  Thbsiger,  in  last  Easter  term,  obtained  a  rule  calling  upon 
Earl  Talbot  to  show  cause  why  execution  should  not  issue  against  his 
person,  or  his  property  or  effects,  under  stat.  7  A;  8  Vict.  c.  110. 

This  was  an  action  of  covenant  against  the  defendants,  an  association 
completely  registered  under  stat.  7  &  8  Vict.  c.  110,  on  a  marine  policy. 
The  policy,  as  appeared  from  the  declaration,  was  executed  under  the 
common  seal  of  the  Company,  and  contained  the  following  clause : 
«( Provided  always,  and  it  is  hereby  expressly  agreed  between  and  by 
the  said  Company  and  the  assured,  that  the  said  policy,  or  anything 
therein  contained,  shall  in  no  case  extend,  or  be  deemed  or  construed  to 
extend,  to  charge  or  render  liable  the  respective  proprietors  of  the  said 
Company,  or  any  of  them,  or  any  of  their  heirs,  executors,  or  adminis- 
trators, to  any  claim  or  demand  whatsoever  in  respect  of  the  said  policy 
or  of  the  assurance  thereby  made,  beyond  the  amount  of  their,  his  or 

8B 
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her  respective  individual  shares,  or  share  in  the  capital  stock  of  the  said 
Company ;  but  that  the  capital  stock  and  fund^  of  the  said  Companj 
shall  alone  be  charged  and  liable  to  answer  all  claims  and  demands  bj 
*Qfin  ^^^^^^  ^^  *^^  ^*'^  assurance,  *or  incidental  thereto."  After 
^  issue  joined,  judgment  was  signed  on  27th  April,  1848,  for  14742. 
10«.  8(2. ;  and  to  a  fi.  fa.,  directed  against  the  goods  of  the  Association, 
the  sherilT  returned  nulla  bona  on  the  1st  May,  1848.  Lord  Talbot,  at  the 
date  of  the  judgment  and  up  to  the  time  of  the  application  for  the  aboTe 
rule,  was  a  registered  shareholder  of  the  Association,  being  a  subscriber 
for  1000  shares  of  25Z.  each,  on  which  the  sum  of  175Z.  only  had  been 
paid.  On  8th  May,  1848,  a  fiat  in  bankruptcy  issued  against  the  Asso- 
ciation, the  plaintiff  being  the  petitioning  creditor.  The  plaintiff  had 
proved  his  claim  under  the  fiat;  the  plaintiff's  a£Bdavit  stated  that  the 
debts  and  liabilities  of  the  Association  amounted  to  about  60,0002.,  oat 
of  which  debts  to  the  amount  of  34,0002.  had  already  been  proved ;  and 
that  the  assets  did  not  exceed  8,0002. 
In  last  term,(a) 

Jtmrtin  and  Oreast/^  showed  cause. — They  contended  that  execution 
could  not  issue  against  any  shareholder,  because  the  terms  of  the  con- 
tract expressly  excluded  individual  liability,  and  charged  the  funds  of 
the  Company  only.  On  this  point  they  cited  Andrews  v.  Ellison,  6  B. 
Moore,  199  (E.  C.  L.  R.  vol.  17),  Alchorne  v.  Saville,  6  B.  Moore,  202, 
note  (a)  (E.  C.  L.  R.  vol.  17),  Gurney  v.  Rawlins,  2  M.  &  W.  87,t 
Dawson  v.  Wrench,  3  Exch^  359,t  Reid  v.  Allan,  4  Exch.  826.t  They 
also  contended  that  the  plaintiff  had  not  used  due  diligence  to  obtain 
satisfaction  of  his  judgment  by  execution  against  the  property  of  the 
Association,  under  section  66  of  stat.  7  &  8  Vict.  c.  110. 
*0fi91  *^^^  '^'  ^^^V^^9  contr^,  contended  that  the  contract  expressly 
^  provided  for  the  personal  liability  of  the  shareholder  by  limiting 
it  to  the  amount  subscribed  by  him ;  and  that  the  words,  <<  but  that  the 
capital  stock  and  funds  of  the  said  Company  shall  alone  be  charged,*' 
meant  that  the  funds  of  the  Com|)any  shall  alone  be  resorted  to  for  so 
much  as  exceeded  the  amount  to  which  the  shareholder's  liability  was 
so  limited.  He  also  contended  that  due  diligence  had  been  used  to 
obtain  satisfaction  from  the  funds  of  the  Association. 

Cur.  adv.  tndt. 
Lord  Denman,  C.  J.,  in  this  vacation  (July  11th),  delivered  the  judg- 
ment of  the  Court. 

This  was  a  rule  calling  on  Lord  Talbot  to  show  cause  why  execution 
should  not  issue  against  him  upon  a  judgment  recovered  by  the  plain- 
tiff against  the  Company.  The  policy  on  which  the  action  was  brought 
contains  a  clause  that  it  shall  not  make  subscribers  liable  beyond  the 
amount  of  their  respective  shares,  but  that  the  Company's  funds  shall 
alone  be  liable.     It  is  plain  that  no  action  would  have  lain  against  Lord 

(a)  Jane  4th.    Beforo  Lord  Dssuas,  C.  J.,  PatteboiTi  Colbridok,  and  Erlb,  Je. 
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Talbot  on  this  policy,  to  which  he  is  not  individnallj  a  party.  What 
liability,  if  any,  the  clause  in  the  policy  was  intended  to  throw  on  the 
individual  subscribers  it  is  difficult  to  understand.  We  suppose  that  all 
policies  effected  with  this  Company  are  in  the  same  form.  The  words 
would  seem  to  regulate  only  the  amount  of  liability ;  and  so  every  sub- 
scriber would  be  made  liable  somehow  to  every  holder  of  a  policy  to  the 
amount  of  his  shares ;  for  there  is  no  provision  that,  if  he  has  paid  one 
assured  to  such  amount,  he  shall  not  be  liable  to  pay  another  to  the 
same  amount ;  or  that,  if  he  has  *paid  up  to  the  Company  the  r^n^o 
fu^l  amount  of  his  shares,  he  shall  not  be  liable  to  the  assured.  '- 
In  truth  they  have  no  sensible  meaning  at  all,  unless  it  be  this,  that  the 
assured  shall  look  to  the  funds  of  the  Company  alone,  so  far  as  any 
remedy  at  law  extends,  and  that  the  individual  subscribers  shall  be 
liable  only  to  contribute  to  the  funds  of  the  Company  to  the  amount  of 
their  respective  shares,  which  liability  must  be  enforced  by  the  Company 
against  the  subscribers,  either  at  law  or  in  equity,  as  the  case  may  be, 
and  the  enforcement  of  which  liability  may  possibly  be  compelled  by  the 
assured  by  some  proceeding  against  the  Company. 

We  think,  therefore,  that  by  the  contract  itself  (the  policy)  the  plain- 
tiff is  precluded  from  taking  any  legal  proceedings  against  the  individual 
subscribers.  This  being  so,  we  think  that  the  66th  and  68th  sections  of 
Stat.  7  &  8  Vict.  c.  110,  under  which  the  rule  was  obtained,  do  not  apply; 
for  that  act  was  not  intended  to  do  away  with  the  ^ect  of  any  special 
contract  entered  into  with  companies,  but  only  to  enable  parties  who  had 
recovered  on  a  general  contract  with  the  company,  not  restricted  in 
its  terms  as  to  the  remedy  upon  it,  to  enforce  a  judgment  against  the 
company  by  execution  against  the  individual  members  of  it,  after  due 
diligence  used  to  obtain  satisfaction  from  the  funds  of  the  company. 
Here  lA  is  true  that  due  diligence  had  been  used ;  for  a  fieri  facias  was 
issued  against  the  company,  but  no  effects  found.  A  fiat  in  bankruptcy 
was  issued  against  the  Company  under  stat.  7  &  8  Vict.  c.  Ill,  but  no 
assets  obtained ;  and  it  does  not  appear  that  any  steps  have  been  taken 
under  stat.  11  &  12  Vict.  c.  45,  to  wind  up  the  affairs  of  the  Company, 
so  as  to  make  it  necessary  for  the  plaintiff  to  show  that  the  provisions 
of  *that  act  have  been  complied  with.  But  we  are  of  opinion  r^Qf^i 
that  the  terms  of  the  policy  itself  preclude  the  plaintiff  from  any  ^ 
remedy  at  law  against  the  individual  subscribers ;  and  this  rule  must  be 
discharged  with  costs.  Rule  discharged  with  costs,  (a) 

(a)  Reported  by  H.  Davuon,  Bsq. 

See  Hallett  v,  DowdaU,  Ezch.  Ch.  Hilaiy  vaeation  (Febmaiy  Sd)  1852. 
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The  QUEEN  t*.  The  Inhabitants  of  ST.  LEONARD'S,  SHOBE- 

DITCH.    Juneb. 

By  an  .act,  22  G.  3,  c  56,  trastees  for  the  parish  of  Bt  Lake  were  empowered  to  parehase  lind 
in  the  pariah  of  St.  Leonard,  Shoreditch,  for  the  purpose  of  bnilding  a  workboiue  thereon  for 
their  own  parish ;  and  (sect.  11}  the  land  and  any  workhouse  to  be  bailt  thereon,  were  not  to 
be  rated  more  highly  to  the  poor,  while  used  and  oecnpied  for  the  above  purpose,  than  the 
lands  and  hereditaments  to  be  purchased  were  rated  at  the  time  of  purchase.  Land  vis 
taken  accordingly,  and  a  workhouse  built  thereon  in  1782,  and  used  from  thenceforth  for  tbt 
poor  of  St  Luke's.  Sect  14  enacted  that  persons  bom  in  or  receired  into  the  workhonse 
should  not  therefore  become  chargeable  to  St.  Leonard's,  but  should  hare  the  same  settleiiMnt 
as  if  the  workhouse  had  been  in  St.  Luke's. 

By  Stat  48  G.  3,  o.  xcviL  s.  1,  the  former  act  was  repealed :  by  other  clauses,  proTision  wu 
made  for  appointing  guardians  of  the  poor  for  St  Luke's;  and,  a  later  section  (74)  enaeted 
that  all  workhouses,  lands,  Ac,  which  the  trustees  under  the  former  act  were  entitled  to  in 
trust  for  the  parishioners  or  for  the  relief  of  the  poor,  should  be  vested  ii»  and  possessed  by  the 
guardians  under  this  aot  at  fully f  effectually,  ancf  heuefieiaUy,  and  in  ae  larye  and  ampU 
manner  and  form,  and  to  all  intente  and  purpoeet  wkateoever,  as  Uie  former  trustees  were  enttUed 
to  or  possessed  of  the  same,  or  as  the  same  were  vested  in  suoh  trustees ;  but  subjeet  to 
be  used,  possessed,  Ae.,  only  upon  the  trusty  and  for  the  uses,  Ac,  and  in  the  manner  by  this 
act  directed. 

Stat  53  G.  3,  e.  ezii.,  directed  the  parishioners  of  St  Leonard's  to  meet  four  times  a  year,  sod 
ascertain  the  amount  of  poor  rate  requisite  for  the  current  quarter;  and,  within  a  given  time 
after  each  meeting,  to  make  a  poor  rate  not  exceeding  the  amount  previously  ascertained,  whi^ 
rate  should  be  laid  upon  all  persons  who  did  and  should  occupy  any  land,  house,  Ac,  tenement, 
or  hereditament  within  the  parish,  and  should  be  laid  according  to  the  annual  rent  or  eaiM  o/ 
eueh  landtf  Ac. 

Held  that,  notwithstanding  the  general  words  of  repeal  in  stat  48  G.  3,  c  xcviL,  the  74th  secdoa 
of  that  act  kept  alive  the  exemption  from  increased  rating,  given  by  stat  22  G.  3,  c  56,  s.  11, 
as  well  as  the  provision  against  alteration  of  settlement  in  sect  14  of  the  same  act 

And  that  the  exemption  in  sect  11  was  not  repealed  by  the  general  words  of  stat  53  G.  3,  c  cxiL 

On  appeal  by  the  guardians  of  the  poor  of  the  parish  of  St.  Lake, 
Middlesex,  against  a  rate  made  for  the  relief  of  the  poor  of  the  parish 
♦Qfi'il  ^^  ^^'  ■^®^°*^^>  *Shoreditch,  in  the  same  county,  wherein  the 
-*  said  guardians  were  rated  or  assessed,  as  after  mentioned,  upon 
the  yearly  amount  or  value  of  4002.,  the  sessions  amended  the  rate  by 
reducing  the  assessment  to  192.,  subject  to  the  opinion  of  this  Court  upon 
the  following  case. 

By  an  act  of  parliament,  passed,  &c.,  22  G.  8,  c.  56,  entitled  «An 
act  more  effectually  to  enable  the  inhabitants  of  the  parish  of  St.  Lake, 
in  the  county  of  Middlesex,  to  purchase,  hire,  or  erect,  a  workhouse, 
within  or  near  the  said  parish,  for  the  better  reception  and  employment 
of  the  poor  of  the  said  parish,"  it  was  enacted(a)  that  the  rector,  church- 
wardens, overseers,  and  vestrymen  of  the  said  parish  of  St.  Luke  should 
be  trustees  for  the  several  purposes  of  the  said  act :  that(i)  it  should  be 
lawful  for  them,  or  any  seven  of  them,  to  purchase  or  hire  land  within 
the  said  parish  of  St.  Luke  or  within  the  parish  of  St.  Leonard,  Shore- 
ditch,  and  to  take  a  conveyance  thereof  to  them  and  their  successors 
for  ever  for  the  purposes  of  the  said  act :  And  the  said  lands,  from  and 
immediately  after  the  same  should  be  conveyed  or  leased  to  the  rector 
and  churchwardens  and  their  successors,  or  any  workhouse  or  other  build- 

(a)  Sect  1.  (5)  SeoL  U. 
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ing  which  shoald  be  erected  or  built  thereon  for  the  reception  and  em- 
ployment of  the  poor  0/  the  said  parish  of  St.  Luke,  should  not  be  liable 
to  or  be  charged  with  any  greater  parochial  or  parliamentary  taxes,  rates, 
or  assessments  (during  such  time  and  so  long  as  the  same  should  be  used 
and  occupied  for  those  purposes),  than  to  such  amount  as  such  lands  nnd 
grounds,  tenements  or  hereditaments,  were  assessed  before  the  same 
♦became  vested  in  the  said  rector  and  churchwardens  as  afore-  r^^qf*^ 
9aid.(a)  •- 

In  pursuance  of  the  powers  of  this  act,  land  was  obtained  in  the  parish 
of  St.  Leonard,  Shoreditch,  and  conveyed  to  the  rector  and  church- 
wardens of  St.  Luke ;  and  on  such  land  a  workhouse  and  offices  were 
built  about  the  year  1782 ;  and  such  workhouse,  &c.,  have  been  used  for 
the  reception  and  relief  of  the  poor  of  the  said  parish  of  St.  Luke  until 
the  present  time,  and  are  now  so  used. 

In  the  preamble  to  an  act  passed,  &c.,  48  6.  8,  c.  xcvii.,  local  and 
personal,  public,  «« for  making  more  effectual  provision  for  maintaining, 
regulating,  and  employing  the  poor  of  the  parish  of  St.  Luke,  in  the 
county  of  Middlesex,"  after  reference(i)  to  several  other  acts  which  had 
been  passed  in  relation  to  the  said  parish  of  St.  Luke,  but  the  provisions 
of  which  do  not  affect  the  present  subject,  it  is  recited :  That,  whereas 
the  provisions  of  the  said  act  of  22  G.  3  have  been  carried  into  execu- 
tion so  far  as  the  same  relate  to  the  erecting  a  workhouse  for  the  better 
reception  and  employment  of  the  poor  of  the  said  parish,  and  large  sums 
*of  money  have  been  expended  therein :  and  whereas,  since  the 
passing  of  the  said  acts  of  parliament,  the  number  of  the  inhabi- 
tants of  the  said  parish,  and  the  amount  of  the  sums  collected  for  the 
relief  and  maintenance  of  the  poor  thereof,  have  greatly  increased,  and 
debts  to  a  considerable  amount  are  now  owing  by  the  said  parish  for 
sums  of  money  borrowed  and  expended  under  the  provisions  of  the  said 
recited  act  22  G.  8,  and  for  the  relief  and  maintenance  of  the  poor  of 
the  said  parish  :  and  whereas  many  of  the  provisions  of  the  said  recited 
acts  are  inadequate  to  the  carrying  into  execution  the  purposes  thereof 
in  relation  to  the  relief  of  the  poor  of  the  said  parish,  and  the  raising 
the  rates  for  that  purpose,  and  it  is  necessary  that  the  same  should  be 
altered,  amended,  and  enlarged:  and  whereas  it  would  greatly  tend  to 
facilitate  the  execution  of  the  powers  now  become  necessary,  if  the  same 
were  reduced  into  one  act :  Be  it  therefore  enacted,  &c. :  That  so  much 

(a)  Sect  14  of  the  same  statnte  (not  set  ont  in  the  CMe)  enacted :  "That  no  person  or  penoni 
born  or  received  in  the  workhouse  to  be  bailt  by  virtue  of  this  act,  or  who  shall  be  maintained 
or  employed  therein  in  any  respect  whatever,  shall  obtain  or  gain  a  settlement  thereby,  or  in  any 
wise  become  chargeable  to  the  parish  of  St.  Leonard,  Shoreditch,  aforesaid;  but  every  such  per- 
son shaU  have  such  place  of  legal  settlement,  and  be  considered,  to  all  intents  and  purposes  what- 
soever, a  parishioner  of,  and  liable  to  become  chargeable  to,  such  parish,  as  the  case  would  be  if 
every  such  person  was  born,  received,  or  lived  in,  or  were  maintained  or  employed  in  a  work- 
house standing  and  being  within  the  limits  of  the  said  parish  of  St.  Lake;  anything  herein  oon* 
tained  to  the  contrary  in  any  wise  notwithstanding." 

(6)  Sect  1. 
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of  the  recited  act  of  6  G.  2,  as  enacts  (here  follows  an  ennmeration  of 
enactments  relating  to  matters  foreign  to  this  question)  shall  be,  and  the 
same  is,  hereby  repealed ;  and  that  the  said  several  acts  passed  in  the 
80th  G.  2,  and  the  22d  year  of  the  reign  of  his  present  Majesty  shall 
be  and  the  same  are  hereby  repealed. 

By  the  6th  section  of  the  said  act,  48  G.  d,  c.  xcvii.,  it  is  provided  and 
enacted 'that  all  bonds,  mortgages,  assignments,  annuities,  grants,  con- 
veyances, leases  and  other  securities,  made  or  granted  to  or  by  any  per- 
son or  persons,  body  or  bodies  politic,  corporate  or  collegiate,  or  any 
other  persons  whomsoever,  acting  by  virtue  of  or  on  the  credit  or  under 
the  authority  of  the  said  recited  act  made  in  the  22d  year  of  the  reign 
*Qfiftl  ^^  ^^^  present  Majesty,  shall  be  as  good,  valid  and  *effectual  to 
^  all  intents  and  purposes  whatsoever,  as  if  the  said  recited  act  made 
in  the  22d  year  of  the  reign  of  his  present  Majesty  had  not  been 
repealed. 

By  the  10th,  11th  and  12th  sections,  provisions  are  made  for  the  ap- 
pointment of  guardians  of  the  poor. 

By  the  74th  section  of  the  said  act  of  48  G.  8,  it  is  farther  enacted : 
That  all  and  every  the  messuages  or  tenements,  poorhouses,  workhouses, 
edifices,  buildings,  lands,  hereditaments,  moneys  and  securities  for 
moneys,  rates,  assessments  and  arrears  of  rates  and  assessments,  goods, 
chattels  and  effects,  which,  by  virtue  of  the  said  recited  acts  or  one  of 
them,  the  persons  acting  in  the  execution  thereof  and  their  successors, 
or  any  other  person  or  persons  whomsoever,  were  entitled  unto  or  pos- 
sessed of  in  trust  for  the  parishioners  or  vestrymen  of  the  said  parish, 
or  which  were  vested  in  such  persons  and  their  successors,  or  other 
person  or  persons  whomsoever,  for  and  towards  the  relief,  maintenance, 
use  and  benefit  of  the  poor  of  the  said  parish,  or  for  any  other  purpose 
whatsoever  in  which  the  said  parish  is  interested,  shall,  from  and  im- 
mediately after  the  passing  thereof,  be  vested  in,  possessed  by,  paid, 
delivered  and  belong  to,  the  guardians  of  the  poor  acting  in  the  execu- 
tion of  this  act,  and  their  successors,  as  fully,  effectually  and  beneficially, 
and  in  as  large  and  ample  manner  and  form,  and  to  all  intents  and 
purposes  whatsoever,  as  they  the  said  persons  acting  in  the  execution 
of  the  said  recited  acts  or  any  of  them,  and  their  successors  or  other 
person  or  persons,  were  entitled  to  or  possessed  of  such  messuages  or 
tenements,  poorhouses,  workhouses,  edifices,  buildings,  lands,  heredita- 
ments, moneys  and  securities  for  moneys,  rates,  assessments  and  arrears 
*QfiQl  ^^  ^**^®  *^^  assessments,  goods  and  chattels  and  effects,  or  as  *the 
•^  same  respectively  were  vested  in  such  persons  acting  in  execution 
of  the  said  recited  acts  or  any  of  them,  and  their  successors,  or  other 
person  or  persons ;  but  subject  nevertheless  to  be  used,  possessed,  ap- 
plied and  disposed  of  only  upon  the  trusts  and  for  the  uses  and  purposes 
and  in  the  manner  by  and  in  this  act  directed,  declared  and  appointed. 

By  an  act,  58  G.  8,  c.  cxii.,  local  and  personal,  public,  «<  for  the  better 
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rclJef  and  employment  of  the  poor ;.  and  for  the  enlargement  of  the 
I  iirial  grounds  in  the  parish  of  St.  Leonard,  Shoreditch,  in  the  county  of 
M'Mlesex;  and  for  other  purposes  relating  to  the  said  parish,"  it  is 
( ir:ct6(l,(a)  That  the  parishioners  of  the  said  parish  shall  four  times  in 
(verj  year,  on  certain  days  in  such  act  mentioned,  meet  together  in  the 
vest!  y  room  or  in  the  church  of  the  said  parish  (after  notice  given)  to 
settle  and  ascertain  the  respective  sums  of  money  necessary  to  be  raised 
by  a  just  and  equal  pound  rate  for  the  relief,  maintenance,  lodging,  and 
employment  of  the  poor  of  the  said  parish,  and  for  the  discharge  of  all 
expenses  of  relieving  the  poor  of  the  said  parish  for  the  current  quarter 
of  the  year:  That(i)  the  parishioners  of  the  said  parish  shall  assemble 
and  meet  together  at  the  vestry  room  within  the  said  parish  within 
twenty-one  days  next  after  the  said  sum  or  sums  of  money  necessary  to 
be  raised  shall  have  been  so  ascertained  as  aforesaid,  and  the  said 
parishioners,  or  any  nine  or  more  of  them  so  assembled,  shall  make  and 
sign  a  rate  or  assessment  not  exceeding  the  amount  of  the  sums  so  settled 
and  ascertained  as  being  necessary  to  be  raised  for  or  on  account  of  the 
relief  of  the  poor,  *which  rate  shall  be  laid  upon  all  and  every  1-4^07/) 
person  and  persons  who  do  and  shall  inhabit,  hold,  or  occupy  any  ^ 
land,  house,  shop,  warehouse,  or  other  building,  tenement,  or  heredita- 
ment, within  the  said  parish,  and  shall  be  laid  according  to  the  annual 
rent  or  value  of  all  such  messuages,  shops,  warehouses,  lands,  tenements, 
and  hereditaments  respectively ;  and  that  such  rate  or  rates,  assessment 
or  assessments,  shall  and  may  be  demanded,  received,  and  collected,  and 
the  payment  thereof  enforced,  as  in  the  said  act  is  provided,  &c. 

In  pursuance  of  the  directions  of  the  said  last-mentioned  act,  and  of 
another  act,  &c.  (Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96),  the 
parishioners  of  Shoreditch  assembled  and  met,  &c.,  on  Tuesday,  the 
25th  day  of  October,  1845,  and  made  and  signed  a  poor  rate  or  assess- 
ment for  the  then  current  quarter  of  the  year,  which  said  rate  was  duly 
allowed,  &c.  In  such  rate  the  guardians  of  the  poor  of  St.  Luke,  Mid- 
dlesex, were  rated  for  the  workhouse,  buildings,  oflSces,  yards,  and  gardens 
used  and  occupied  by  them  as  such  guardians,  for  and  towards  the  relief 
and  maintenance  of  the  poor  of  that  parish,  such  workhouse,  &c.,  being 
within  the  parish  of  St.  Leonard,  Shoreditch ;  and  the  same  were  assessed 
%t  4001.  as  being  the  rateable  value  thereof. 

The  land  obtained  in  Shoreditch  under  the  powers  of  stat.  22  G.  8,  c. 
56,  was  assessed  at  4/.  a  year  before  the  same  became  vested  in  the 
rector  and  churchwardens  of  the  said  parish  of  St.  Luke,  and  continued 
to  be  assessed  at  that  amount  until  the  year  1843. 

In  1826,  and  long  after  stat.  22  G.  8,  c.  56,  had  heen  repealed,  the 
guardians  or  other  officers  of  the  said  parish  of  St.  Luke  obtained  pos- 
session of  six  houses  '^'in  the  parish  of  St.  Leonard,  Shoreditch,  r^qi^i 
the  site  of  which  was  near  to  or  adjoined  their  workhouse  pre-  ^ 

(a)  Sect  48.  •       (6)  S«ot  46. 
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mises,  and  such  houses  were  then  rated  at  202.  per  annum,  and  so  con- 
tinued till  the  following  year,  when  the  houses  were  pulled  down  and 
the  site  was  used  as  part  of  such  workhouse  premises.  This  latter  por- 
tion of  land  so  used  was  assessed  by  Shoreditch  parish  on  a  rental  of 
15/.  per  annum,  making,  with 'the  above  4Z.,  19i.  per  annum;  and  the 
rates  on  both  rentals  were  paid  by  St.  Luke's  parish  to  Shoreditch  up 
to  1843 ;  since  which  time  such  workhouse,  buildings,  offices,  &c.,  have 
been  assessed  on  a  rateable  value  of  400Z.  per  annum. 

Against  the  rate  made  on  25th  October,  1845,  the  guardians  of  St. 
Luke,  who  were  thereby  assessed  on  such  rateable  value  of  400Z.  per 
annum,  appealed  to  the  Middlesex  Quarter  Sessions ;  and,  at  the  hearing 
(July,  1846),  the  Sessions  ordered  the  assessment  to  be  reduced  to  19/., 
subject  to  the  opinion  of  this  Court. 

If  this  Court  should  be  of  opinion  that  the  workhouse  and  premises 
in  question  are  liable  to  be  rated  at  their  ordinary  rateable  value  in  pur- 
suance of  the  said  acts,  58  G.  3,  c.  cxii.,  and  6  &  7  W.  4,  c.  96,  the  order 
of  sessions  was  to  be  quashed,  and  the  rate  confirmed. 

If  the  Court  should  be  of  opinion  that  the  said  workhouse  and  offices 
built  about  the  year  1782  as  aforesaid,  are  not  liable  to  be  charged  with 
any  greater  rates  or  assessments  than  to  such  amount  as  such  lands  and 
grounds  were  assessed  before  the  same  became  vested  in  the  rector  and 
churchwardens  of  St.  Luke  under  stat.  22  G.  3,  c«  56,  the  order  of  ses- 

♦Q791  ^^^^^  ^^^  ^^  ^^  confirmed. 

J  *The  case  was  argued  in  Easter  term  (April  28th)  1849,(a) 
Sir  John  JerviSf  Attorney-General,  and  Pashlet/y  in  support  of  the 
order  of  sessions,  contended :  First,  that  the  exemption  from  increased 
rating  under  stat.  22  G.  3,  c.  56,  s.  11,  was  preserved  by  sect.  74  of 
Stat.  48  G.  3,  c.  xcvii.,  notwithstanding  the  general  repeal  of  the  prior 
act  by  sect.  1.  Secondly,  that,  if  this  were  so,  there  was  no  implied 
repeal  of  the  first-mentioned  act  by  the  general  words  of  stat.  53  6.  3} 
c.  cxii.,  or  of  stat.  6  &  7  W.  4,  c.  96.  As  to  the  first  point,  they  con- 
tended that  sect.  74  of  stat.  48  G.  3,  c.  xcvii.,  did  not  merely  efiect  a 
statutory  conveyance  of  the  workhouse  and  other  property  to  the  guar* 
dians  under  this  act,  but  preserved  to  them  all  advantages  aud  privileges 
which  had  formerly  been  incident  to  the  premises  transferred ;  that  the 
language  intimated  this ;  and  that  the  construction  was  in  favour  of  St. 
Leonard's,  Shoreditch,  as  well  as  of  St.  Luke's ;  for,  if  the  former  statute 
had  been  repealed  generally  by  stat.  48  G.  3,  c.  xcvii.,  there  would  h.ive 
been  no  clause  in  the  local  acts  to  prevent  persons  born  or  received  la 
the  workhouse  from  being  settled  in  St.  Leonard's.  On  the  second  poinr, 
they  argued  that  the  intention  of  stat.  53  G.  3,  c.  cxii.,  was  only  to  create 
a  new  authority  as  to  rating  in  St.  Leonard's  parish ;  and  that  the  general 
words  of  sect.  45  could  not  by  any  reasonable  intendment  be  deemed  to 
afiect  the  special  provisions  of  stat.  22  G.  3,  c.  56.     For  the  principles 

(a)  Before  Pattbsov,  CoLERiDaK,  and  Erlb,  Js. 
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of  constniotion  they  cited  Foster's  Case,  11  Rep.  56  b.  68  a,  b,  Gbldson 
V.  Back,  16  East,  872,  Rex  v.  Idle,  2  B.  &  Aid.  149,  155  (E.  0.  L.  R. 
vol.  6),  *U8her  v.  Walters,  4  Q.  B.  558  (E.  C.  L.  R.  vol.  45),  p^g-o 
Pilkington  v.  Cooke,  16  M.  &  W.  615,t  and  Wrightup  v.  Green-  •■ 
acre,  10  Q.  B,  1  (E.  C.  L.  R.  vol.  59). 

Prendergcut  and  Bodkin^  contri,  argued  that  the  relief  given  by 
Btat.  22  G.  8,  c.  56,  was  meant  to  be  temporary,  and  might  well  cease 
when  the  purpose  of  that  act  had  been  fulfilled,  as  appeared  by  the  pre- 
amble of  Stat.  48  G.  8,  c.  xcvii.,  and  when  the  extra  expense  incurred 
in  building  the  workhouse  was  no  longer  felt.  [Golbridge,  J.,  referred 
to  the  words  in  stat.  22  G.  8,  c.  56,  s.  11,  <<so  long  as  the  same  should 
be  used  and  occupied  for  those  purposes."]  They  relied  upon  stat.  48 
6.  3,  c.  xcvii.,  s.  1,  as  enacting  a  repeal  in  express  terms,  and  this  for 
the  declared  purpose  of  consolidating  the  provisions  as  to  the  govern- 
ment of  the.  poor  of  St.  Luke*s  into  one  act :  and  they  contended  that, 
after  an  express  repeal,  the  Court  could  not  collect  a  revival  by  infer- 
ence from  a  clause  of  the  same  act.  As  to  stat.  22  G.  8,  c.  56,  s.  14, 
they  observed  that  no  argument  on  the  ground  of  hardship  could  be 
drawn  from  that  clause  since  stat.  59  G.  8,  c.  12,  s.  11,  which  enacts 
generally  that  workhouses  purchased  or  hired  in  parishes  other  than  that 
for  which  they  are  to  be  used  shall,  for  purposes  of  settlement,  be  deemed 
part  of  that  parish.  They  contended  that  sect.  74  of  stat.  48  G.  8,  c. 
xcvii.,  construed  according  to  its  plain  terms,  operated  only  to  transfer 
from  one  set  of  trustees  to  another  all  the  property  which  the  former 
had  held :  and  that  the  express  saving  in  sect.  6  of  that  act  showed  thut 
stat.  22  G.  8,  c.  56,  was  considered  as  becoming  inoperative,  r^n^^ 
except  where  it  was  *kept  in  force  by  such  a  reservation.  As  to  *• 
the  construction  of  incorporated  statutes,  and  particularly  where  a  prior 
act  containing  a  special  provision  on  the  subject  of  rating  was  incorpo- 
rated with  a  subsequent  act  using  general  words  and  not  making  any 
new  provision  as  to  rating,  they  cited  Regina  v.  Badcock,  6  Q.  B.  787 
(E.  C.  L.  R.  vol.  51),  and  the  observations  of  the  Court  there,  begin- 
ning «  Upon  general  principles,"  p.  795;  and  Rex  v.  The  Justices  of 
Surrey,  2  T.  R.  504,  there  mentioned ;  and  they  contended  that,  with 
a  view  to  construction,  the  act  of  22  G.  8  must  be  considered  not  merely 
as  an  act  beneficial  to  St.  Luke's,  but  as  one  burdening  St.  Leonard's. 
[Pattbson,  J. — ^No  new  exemption  is  introduced  here  by  the  later  act, 
on  the  appellants'  construction  ;  that  distinguishes  the  case  from  Regina 
V.  Badcock.]  In  Rex  v.  The  Justices  of  Surrey,  AsHHURST,  J.,  stated; 
as  the  fair  rule  for  construction  of  the  act  then  before  the  Court,  « that 
all  the  general  powers  and  provisions  given  and  made  in  acts  in  pari 
materia  shall  be  virtually  incorporated  into  this,  but  that  such  provisions 
as  are  always  considered  as  special  provisions  shall  not."  Cases  on  the 
subject  are  cited  in  Dwarris  on  Statutes,  602,  603,  2d  ed.  [Patteson, 
J. — The  question  in  such  cases  has  been  whether  you  could  incorporate 
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former  provisions  so  as  to  apply  them  to  new  matter.  Colbridob,  J. — 
In  Rex  V.  The  Justices  of  Surrey,  a  statute  introduced  a  new  penalty, 
and  the  attempt  was  to  incorporate  an  appeal  clause  from  a  former  act.] 

Cur.  adv.  .tmft. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 
*Q7^1       *^1^^  question  in  this  case  depends  on  the  construction  of  the 
^  74th  section  of  stat.  48  G.  8,  c.  xcvii. 

Under  stat.  22  G.  8,  c.  56,  certain  trustees  on  behalf  of  the  parish 
of  St.  Luke  purchased  premises  in  the  parish  of  St.  Leonard's,  and  there 
erected  theit  workhouse ;  and  by  the  11th  section  of  the  act  the  pre- 
mises were  not  to  be  liable  to  any  greater  parochial  or  parliamentary  taxes 
or  rates  than  to  such  amount  as  they  were  before  assessed  at  Stat.  48 
G.  3,  c.  xcvii.,  s.  1,  repealed  this  act,  and,  amongst  other  things,  con- 
stituted a  new  governing  body  in  the  parish,  of  guardians  of  the  poor, 
and  by  the  74th  section  transferred  to  them  all  property,  real  and  per- 
sonal, and,  among  other  particulars,  specified  all  workhouses,  edifices, 
&c.,  which,  by  virtue  of  former  recited  acts,  and  among  them  stat  22 
G.  3,  c.  56,  had  been  vested  in  trustees  for  the  parishioners  <<  for  and 
towards  the  relief,  maix^enance,  use,  and  benefit  of  the  poor:"  and 
these  were  to  be  vested  in  and  possessed  by  the  guardians  « as  fully, 
eflfectually,  and  beneficially,  and  in  as  large  and  ample  manner  and 
form,  and  to  all  intents  and  purposes"  <<as  the  same  respectively  were 
vested  in"  and  possessed  by  the  former  trustees ;  subject  only  to  be  held 
apon  the  former  trusts  and  for  the  former  uses  and  purposes. 
^  It  was  argued  that  the  words  of  this  section  did  not  go  beyond  mere 
words  of  conveyance ;  but  we  think  they  do :  they  are,  that  the  mes- 
suages, workhotueSj  &c.,  shall  «  be  vested  in,  possessed  by,"  «  and  be- 
long to,"  the  guardians  created  by  that  act  ««as  fully,  effectually,  and 
beneficially^  and  in  as  large  and  ample  manner  and  form,  and  to  aU 
intents  and  purposes  whatsoever^  ^s  they  the  said  persons  acting  in  the 
'*'9761  ®^^^^^^^^  ^^  ^^^  ^^^^  recited  '^'acts"  <<  were  entitled  to  or  pos- 
-'  scssed  of  such  messuages,"  «  workhouses,"  &c.,  <«  or  as  the  same 
respectively  were  vested  in  such  persons,"  subject,  nevertheless,  *to  be 
used  upon  the  trusts  and  for  the  purposes  declared  by  this  act. 

The  word  <«  beneficially"  alone  might  not  have  the  effect  of  preserv- 
ing the  exemption  contained  in  the  repealed  act  of  22  G.  8,  c.  56,  s.  11 ; 
but,  coupled  with  the  words  «^  to  all  intents  and  purposes  whatsoever," 
we  think  that  they  may  fairly  be  considered  to  have  that  effect:  and 
they  would  also,  in  our  opinion,  have  the  effect  of  preserving  the  14th 
section ;  because,  the  guardians  being  possessed  of  the  workhouse  <<  to 
all  intents  and  purposes  whatsoever,  as"  the  former  persons  were,  they 
would  be  possessed  subject  to  incapacity  of  a  settlement  being  acquired 
by  ;those  whom  they  place  there ;  whereas,  by  the  other  construction, 
bastards  born  in  the  workhouse  between  the  48  G.  8  and  59  G.  3,  would 
be  settled  in  St  Leonard's. 
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If  this  be  the  right  conBtraction  of  stat.  48  G.  S,  c.  xcvii.^  the  sub- 

sequent  statute,  53  G.  3,  c.  cxii.,  s.  45,  would  not  make  any  difference; 

tfor  the  annual  rent  or  value  of  the  workhouse  must  be  taken  to  be  what 

the  site  of  it  was  rated  at  at  the  time  of  the  passing  the  statute  22  G. 

3,  c.  56. 

We  think,  therefore,  that  the  order  of  sessions  ought  to  be  confirmed. 

Order  of  sessions  confirmed. 


*DOE,  on  the  Joint  demise  of  CAMPBELL  and  PORTWAY,  j-^q.- 

V.HAMILTON.  ^^^^ 

C.  md  P.  leased  land  jointly  to  H.,  who  covenanted  with  the  two  jointly ;  and  a  power  of  re- 
entry for  breach  of  covenant  was  reserved  to  0.  and  P.  jointly :  but,  in  the  lease,  it  appeared 
that  C.  and  P.  were  tenants  in  common. 

QwerCf  whether  ejectment  against  H.  for  breach  of  covenant  could  be  maintained  on  the  joint 
demise  of  G.  and  P. 

Per  Lord  Drnmaic,  G.  J.,  and  Eble,  J.,  it  ooald. 

Per  GoLERiDOB  and  WftHTXAir,  Js.,  it  could  not. 

Ejectment  for  land,  &;c.,  in  Middlesex.  On  the  trial,  before  Erle, 
J.,  at  the  Middlesex  sittings  after  Hilary  term,  1848,  it  appeared  that 
the  ejectment  was  brought  upon  certain  breaches  of  covenants  contained 
in  a  lease  of  the  premises  made  by  the  lessors  of  the  plaintiff  to  the 
defendant.  Counsel  for  the  defendant  objected  that  the  joint  demise 
was  not  supported  by  the  evidence.  Verdict  for  the  plaintiff,  wi^h 
liberty  to  move  for  a  nonsuit  or  a  verdict  for  defendant.  In  Easter 
term,  1848,  Petersdarff  obtained  a  rule  nisi  accordingly. 

In  Michaelmas  term,(a)  1848,  in  the  absence  of  counsel  for  the  plain^ 
tiff,  Peteradorff  was  heard  in  support  of  the  rule :  and,  on  the  same  day, 
Dowlingy  Serjt.,  appeared  for  the  plaintiff,  and  stated  that  the  point  in 
dispute  itas  sufficiently  brought  before  the  Court  by  the  argument  on 
the  other  side. 

The  facts  of  the  tCase,  and  the  question  in  dispute,  will  appear  fully 
by  the  judgments.(A)  Our.  adv.  vuit 

In  this  vacation  (July  5th),  the  learnjed  Judges,  not  agreeing  in  opi- 
nion, delivered  judgment  seriatim. 

*Erlb,  J. — In  this  case  the  defendant  moved  to  enter  a  non-  x^qyo 
suit  on  two  grounds.  ^ 

First :  That  the  joint  demise  in  the  declaration  could  not  be  sustained, 
the  one  lessor  appearing,  by  the  deed  of  demise  produced  in  evidence, 
to  be  mortgagor,  and  the  other  mortgagee ;  see  Doe  dem.  Barney  v. 
Adams,  2  C.  &  J.  232,t  S.  C.  2  Tyrwh.  289.  The  answer  is,  that  the 
mortgage  mentioned  in  the  deed  of  demise  appears  to  be  only  of  certain 
shares  in  the  house  demised ;  and  that,  as  it  was  clear  at  the  trial  tha^ 

(a)  November  lOth.  (6)  Bee,  partioolarly,  pp.  9S4»  986,  996,  post 
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the  whole  house  passed  by  the  deed  of  demise,  and  as  the  mortgagee 
appeared  to  have  an  interest  only  in  the  mortgaged  shares,  the  mortga- 
gor must  have  had  the  legal  estate  in  the  residue  of  the  house ;  and  the* 
demise  in  the  declaration  by  the  mortgagor  would  be  taken  to  refer  to 
such  legal  estate. 

Secondly:  it  was  contended  that,  if  both  lessors  had  legal  estates, 
they  were  tenants  in  common ;  and  a  joint  demise  by  tenants  in  com- 
mon was  bad ;  Doe  dem.  Poole  v,  Errington,  1  A.  &  E.  750  (E.  C.  L.  R. 
vol.  28).  The  answer  is,  that  the  demise  of  the  entirety  to  the  defend- 
ant was  joint ;  and  that  the  reservation  of  the  right  of  re-entry  to  the 
lessors  was  of  a  joint  right;  and  the  ejectment  was  brought  to  try 
whether  that  joint  right  had  come  into  existence ;  and  so,  with  reference 
to  the  defendant,  the  title  of  the  lessors  is  joint.  If  the  objection,  that 
tenants  in  commpn  cannot  join  in  a  demise  in  ejectment,  prevails,  it  fol- 
lows that  each  may  have  a  separate  action ;  for  a  separate  count  implies 
a  separate  cause  of  action :  and  so  the  defendant  might  be  ejected  from 
one  undivided  portion,  and  remain  in  possession  of  the  residue,  which 
*Q7Q1  ^^"^^  ^®  *  result  contrary  to  the  *intention  of  both  landlord  and 

^  tenant.  As  rules  of  procedure  are  for  the  purpose  of  effecting 
the  lawful  intentions  of  parties,  and  as  it  seems  absurd  that  a  rule  of 
procedure  should  exist  operating  only  to  defeat  the  right,  without  any 
useful  effect,  I  have  examined  the  authorities  adduced,  in  support  of 
this  rule,  in  Doe  dem.  Poole  v.  Errington :  and  the  result  I  have  come 
to  is,  that  a  tenant  in  common,  claiming  by  a  several  title,  ought  to 
sever ;  for  example,  in  case  of  a  several  demise  of  his  portion,  reserving 
a  several  right  of  re-«ntry :  that  tenants  in  common,  claiming  by  a  joint 
right  of  re-entry,  upon  a  single  demise  by  another  or  a  joint  demise  by 
themselves,  ought  to  join :  and  I  see  no  reason  why  other  tenants  in 
common  may  not  join  or  sever  at  their  option.  In  this  way  the  rule  will 
be  adapted  to  support  the  right ;  and  most  of  the  authorities  will  be 
reconciled. 

Some  of  these  authorities  are  irrelevant  to  the  joinder  of  tenants  in 
common  in  the  demise.  Such  are  the  decisions  that  the  joinder  of  a 
stranger  with  a  lessor  having  title  is  fatal.  For  one  co-tenant  in  com- 
mon is  not  a  stranger,  in  the  sense  of  having  no  title  to  the  possession : 
the  possession  by  tenants  in  common  is  undivided  i^nd  joint ;  their  titio 
to  their  portions  may  be  one  or  several ;  and  their  freeholds,  in  case  o£ 
freehold  interests,  are  in  general  several ;  Co.  Litt.  189  a ;  though  their 
freeholds  are  treated  as  joint  in  certain  cases,  as  is  stated  below.  On 
this  ground  Treport's  Case,  6  Rep.  14  b,  and  the  other  cases  respecting 
the  joinder  of  a  stranger,  are  excluded.  Such  are  also  the  decisions 
*Q801  ^'**^'  "  ^^  *^^  several  tenants  of  several  lands,  join  in  *a  lease  for 

-'  years  by  deed  indented,  these  be  several  leases,  and  several  con* 
firmations  ;*'  Co.  Litt.  45  a :  and,  if  they  claim  both  closes  by  a  joint 
demise  in  ejectment,  they  cannot  sustain  that  form ;  Fursden  v.  Moor« 
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Carth.  224.(a)  The  report  of  this  case  in  8hower,(ft)  stating  the  les- 
sors to  be  tenants  in  common,  appears  by  the  other  reporters  to  be  a 
mista[ke  of  facts. 

The  authority  that  tenants  in  common,  if  disseised,  ought  to  have 
several  assizes  (Litt.  s.  311),  is,  if  attentively  examined  in  accordance 
with  the  present  view.  The  reason  assigned  is,  that  they  are  seised  by 
several  titles  ;  and  in  that  case  the  injury  to  the  freehold  of  each  is 
several,  and  the  title  to  be  tried  for  each  is  distinct;  therefore  the 
reme<1y  for  each,  whether  assize  or  ejectment,  may  well  be  distinct. 
But,  where  the  title  is  the  same,  and  the  intention  for  a  joint  possession 
is  clear,  there  they  shall  join  in  one  assize :  and  the  case  put  (c)  is  of  a 
lease  for  life  by  two  tenants  in  common,  reserving  a  pound  of  pepper 
and  a  hawk  ;  there,  if  they  distrain  the  pepper  and  the  hawk,  and  the 
tenant  makes  rescous,  they  have  separate  assizes  for  so  much  of  the  rent 
as  is  severable,  viz.  the  pepper,  but  a  joint  assize  for  that  which  is  not^ 
vis.  the  animal :  the  severable  rent  is  presumed  to  be  intended  to  go  ac* 
cording  to  the  reversion :  but,  where  the  render  is  incapable  of  severanoet 
then  the  intention  for  a  joint  occupation  is  presumed ;  and  the  assize  is 
accordingly  joint.     And  •  other  examples  of  a  joint  assize  are  given* 
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The  law  that  gave  a  joint  assize  *when  the  intention  of  the  parties 
required  that  remedy  would,  by  analogy,  give  a  joint  ejectment 
to  try  a  right  of  joint  re-entry. 

Lord  Coke  twice  lays  it  down  that  tenants  in  common  must  sever  in 
mixed  actions ;  Co.  Lit.  195  b,  and  200  a :  but  he  gives  the  reason  : 
in  the  first  case,  «  because  they  have  several  freeholds,  and  claim  in  by 
several  titles ;"  and,  in  the  last  case,  <<  for  that  these  actions  concern 
the  right  of  lands  which  are  several."  But  if  the  title  b  joint,  as  in  the 
case  of  joint  re-entry,  this  reason  ceases. 

In  Blackasper's  Case,  Noy's  Rep.  18,  two  tenants  in  common  made 
a  joint  demise;  and  the  lessee  was  ejected,  and  brought  ejectment,  lay- 
ing a  joint  demise :  and  the  objection  was  raised,  that  he  should  have 
brought  two  actions :  but  the  four  Judges  were  equally  divided.  This 
jcase  is  therefore  of  no  authority  on  either  side ;  and  the  reference  to  it, 
aa  affirming  the  xule  that  tenants  in  common  must  sever,  note  (7)  to 
Harg.  Go.  Lit.  45  a,  and  in  the  judgment  of  Taunton,  J.,  in  Doe 
dem.  Poole  v.  Errington,  1  A.  &  E.  755  (E.  G.  L.  R.  vol.  28),  is  so  far 
mistaken.  Both  in  Blackasper's  Case,  and  the  cases  Mantle  t;.  Wolling- 
ton,  Gro.  Jac.  166,  cited  Bui.  N.  P.  107,  and  Heatherley  dem.  Worth- 
ington  V.  Weston,  2  Wils.  282,  in  which  latter  case  it  was  laid  down 
that  tenants  in  comi^on  must  sever  in  ejectment,  the  nature  of  the  title 
in  question  does  not  appear :  no  reason  is  given  in  either  case :  and,  if 
they  claimed  several  freeholds  by  several  titles,  there  would  be  reason 
for  the  decisions. 

(a)  On  error  from  0.  P.  to  K.  B. ;  8.  0.  in  0.  P.,  Moore  v.  Vnndoii,  S  Vent  214. 

(6)  Moore  «.  Fvnden,  in  K.  B.;  1  Shower,  842.  (e)  Utt.  i.  814.  « 

VOL.  zin. — ^78  8  0 
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That  tenants  in  common  should  join  or  sever  in  mixed  actions  accord- 
*Qft91  ^^^  ^^  ^^®  nature  of  the  interest  *in  question,  appears  from  Curtis 
^  V.  Bourne,  2  Mod.  61,  where  one  tenant  in  common  brought 
waste,  and  the  objection  was  raised  that  all  ought  to  have  joined.  There 
the  answer  was,  that  in  mixed  actions,  such  as  waste,  they  may  in  some 
cases  sever ;  but  it  was  agreed  that  if  they  had  made  a  lease  for  years, 
they  must  have  joined  in  an  action  of  waste.  Then,  if  tenants  in  com- 
mon should  join  where  they  claim  a  forfeiture  of  a  term  by  action  of 
waste,  there  is  the  same  reason  to  require  them  to  join  if  they  claim  by 
ejectment  on  a  joint  re-entry. 

The  course  of  decision  in  respect  of  parceners  joining  in  ejectment 
confirms  this  view.  In  Milliner  v.  Robinson,  Moore,  682,  it  was  held 
that  parceners  could  not  join  in  ejectment,  they  being  the  same  as  sepa- 
rate owners  pf  separate  closes.  But  Littleton,  sect.  313,  had  laid  down 
that  they  might  have  an  assize,  seeing  that  they  were  one  heir.  After- 
wards, the  right  of  one  parcener  or  co-heir  to  recover  alone  was  disputed 
in  Doe  dem.  Gill  v.  Pearson,  6  East,  173,  and  Roe  dem.  Raper  v.  Lons- 
dale, 12  East,  89 :  but  the  objection  was  overruled.  Their  non-joinder 
was  again  objected  to  in  Doe  dem.  De  Rutzen  v.  Lewis,  5  A.  &  E.  277 
(E.  C.  L.  R.  vol.  31)  :  and  two  of  the  Judges  incline  to  the  opinion  that 
parceners  ought  to  join  in  ejectment  on  a  right  of  re-entry  reserved  to 
their  ancestor  in  a  demise  by  him :  and  there  seems  good  reason  for 
this  opinion ;  for,  as  the  re-entry  reserve^  was  one,  and  neither  party 
intended  it  to  be  divisible,  the  Court  would  give  effect  to  the  intention 
of  the  parties,  by  requiring  all  the  parceners  to  join  if  they  chose  to  re- 
i^qoQ-y  enter.  And,  upon  *the  same  principle^if  the  ancestor  had  devised 
^  the  reversion  to  tenants  in  common,  instead  of  allowing  it  to  de- 
scend on  coparceners,  such  tenants  in  common  should  be  required  to 
join  in  re-entering :  and  so  in  case  of  a  right  of  re-entry  created  by 
themselves. 

The  formula,  that  joint  tenants  must  join,  and  tenants  in  common 
must  sever,  and  coparceners  may  do  either,  does  not  appear  to  be  cor- 
rect in  respect  of  coparceners :  nor  has  it  been  adhered  to  in  respect 
of  joint  tenants;  Morris  t;.  Barry,  1  Wils.  1,  Doe  dem^-Lulham  v.  Fenn, 
3  Camp.  190.  In  Doe  dem.  Marsack  v.  Read,  12  East,  57,  61,  the 
absence  of  any  reason  for  holding  to  it  in  respect  of  tenants  in  com- 
mon is  noticed  by  the  Attorney-General.  On  no  occasion  has  any 
reason  for  it  been  assigned;  nor  does  it  appear  to  come  into  ope- 
ration except  for  the  injustice  of  defeating  the  right  and  giving  to 
the  wrongdoer  the  costs  of  litigation  often  long  and  expensive;  see 
Heatherley  dem.  Worthington  v.  Weston,  2  Wils.  232,  Doe  dem.  Poole 
V.  Errington,  1  A.  &  E.  760  (E.  C.  L.  R.  vol.  28).  The  technical  rea- 
soning, that  the  lessors  of  the  plaintiff  are  by  the  fiction  assumed  to 
have  re-entered,  and  to  be  therefore  in  possession  of  their  former  estate, 
jfi  of  no  weight.    For  the  fiction  is  made  for  the  purpose  of  trying  the 
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right  in  dispute :  and  where  the  right  of  re-entering  is  that  matter  the 
fiction  must  be  moulded  so  as  to  dispose  of  that  dispute.  'Also,  aa«  in 
case  of  an  actual  entry  and  lease  to  a  real  plaintiff,  a  joint  demise  would 
be  sustained,  then,  if  the  fictitious  entry  is  to  be  reasoned  on  as  real, 
the  fictitious  lease  and  plaintiff  ought  to  be  regarded  in  the  same  light. 

*Upon  the  whole  review,  there  appears  to  me  substantial  rea-  r^qo  j 
son  and  authority  for  supporting  a  joint  demise ;  and  the  rule  ^ 
for  entering  a  nonsuit  ought^  in  my  judgment,  to  be  disbharged. 

WiGHTMAN,  J.(a) — This  was  an  ejectment  upon  a  right  of  re-entry 
upon  breach  of  covenants  contained  in  a  lease  by  the  lessors  of  the 
plaintiff  to  the  defendaiil.  The  lease  was,  in  terms,  a  joint  demise  by 
the  two  lessors  of  the  plaintiff ;  and  the  right  of  re-entry  was  reserved 
to  both  jointly :  but  the  recitals  in  the  lease  showed  that  they  were 
tenants  in  common,  and  not  joint  tenants.  The  declaration  was  upon  a 
joint  demise,  by  both  the  lessors  of  the  plaintiff,  to  John  Doe ;  and  they 
obtained  a  verdict  upon  that  demise :  and  the  question  is,  whether  that 
verdict  can  be  sustained. 

If  tenants  in  common  join  in  making  a  lease,  it  does  not  operate  as  a 
joint  demise  of  the  whole ;  nor  can  it  be  pleaded  as  such ;  Heatherley 
dem.  Worthington  v.  Weston,  2  Wils.  282,  Doe  dem.  Poole  v.  Er- 
rington,  1  A.  &  E.  750  (E.  C.  L.  R.  vol.  28).  It  is  the  lease  of 
each  as  to  the  moiety  of  each,  and  the  confirmation  of  each  as  to  the 
moiety  of  the  others.  There  is  no  estoppel  in  this  case ;  for  the  lease 
itself  shows  that  the  lessors  were  tenants  in  common;  and,  as  an  entry 
for  condition  broken  defeats  the  estate  to  which  the  condition  was  an- 
nexed, to  all  intents,  the  lessors  shall  have  the  premises  in  their  original 
estate,  which  in  this  case  was  as  tenants  in  common ;  Co.  Lit.  202  a,  1 
Roll.  Abr.  474, 1.  10,  17,  tit.  Condition  (0),  (P)  pi.  1. 


*The  lessors  of  the  plaintiff,  being  tenants  in  common,  cannot 
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recover  upon  a  joint  demise  to  the  nominal  plaintiff  in  ejectment. 
This  was  expressly  decided  in  Doe  dem.  Poole  v.  Errington :  and,  as  I 
feel  bound  by  the  authority  of  that  decision  and  of  the  cases  that  were 
cited  in  it,  it  appears  to  me.  that  the  action  cannot  be  maintained  upon 
the  joint  demise. 

The  lessors  of  the  plaintiff  might  have  avoided  the  objection  by  intro- 
ducing, as  is  usual  in  such  cases,  separate  demises  by  each.  But  the 
failure  in  this  respect  is  of  little  real  importance ;  for,  the  Court  being 
equally  divided  in  opinion,  the  verdict  will  not  be  disturbed. 

CoLBRiDGE,  J. — ^Elizabeth  Campbell  is  the  legal  owner  of  <<  certain 
shares  in  premises  in  George  Street."  George  Portway  is  the  mortgagee 
of  the  residue,  claiming  under  Daniel  Campbell,  from  whom,  in  some  way, 
the  equity  of  redemption  has  come  to  Elizabeth  Campbell.  The  legal 
estate,  then,  is  in  Elizabeth  Campbell  and  George  Portway,  as  tenants 

(a)  The  learned  Judge  not  being  preeent  in  Conr^  hii  judgment  waa  read  by  ColbbomIi  J. 
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in  common ;  and  they  haye  made  a  joint  demise  to  Hamilton,  with  a 
power  of  re-entry  to  both  to  enter  into  the  whole  or  any  part,  on  breach 
of  certain  covenants. 

In  ejectment  upon  this  power,  the  declaration  states  a  joint  demise  to 
John  Doe :  and  it  is  clear  that  this  is  wrong,  except  the  estoppel  created 
by  the  lease  itself  cures  it  as  against  Hamilton.  Because  the  freeholds 
of  Campbell  and  Portway,  respectively,  are  several ;  neither  of  them  can 
demise  the  whole ;  and  the  fictitious  demise  to  John  Doe  must  be  such  as 
«Q5)fi1  ^^^  ^^^^^  ^^  ^^^  lessor  *of  the  plaintiff  would  have  enabled  him  really 
^  to  make.  And,  again,  as  Campbell  and  Portway  are  respectively 
strangers  in  law  to  the  reversion  which  is  in  esch,  no  power  of  re-entry 
can  be  reserved  for  the  one  which  shall  embrace  the  undivided  moiety 
of  the  other.  These  I  take  to  be  points  clearly  settled  on  the  principles 
and  authorities  stated  and  referred  to  by  my  brother  Wiohtman,  by 
which  I  feel  bound. 

Still,  it  would  not  be  competent  to  the  defendant,  if  she  has  taken  a 
term  under  that  which  appears  to  be  in  legal  effect  a  joint  demise  from 
the  two,  to  raise  either  of  these  points.  The  question  then  is,  What  is 
the  legal  effect  of  this  lease  ?  In  all  respects,  except  as  follows,  it  pur- 
ports to  be  a  joint  demise;  the  reddendum,  the  covenants,  the  clause  of 
re-entry,  are  all  consistent  with  a  joint  title  in  the  lessors.  But,  in  the 
premises,  Portway  is  described  as  ^*  a  mortgagee  of  the  shares  in  the  pre- 
miaea  hereby  demiaedy  late  of  Daniel  Oamphell^  elerk^  and  now  of  the  aaid 
Elizabeth  Campbell:''  in  the  granting  part,  Portway  professes  to  act  «  by 
the  direction  of  the  aaid  Elizabeth  Campbell^  party  hereto:"  and  Elizabeth 
Campbell  ahme  covenants  for  quiet  enjoyment  against  the  acts  of  herself 
and  Portway.  It  is  clear  that  a  lessee  cannot  be  estopped,  except  by 
some  express  covenant,  from  insisting  on  the  lease  being  construed  ac- 
cording to  its  legal  effect.  For  he  must,  unless  in  the  case  supposed,  be 
taken  to  have  contracted  according  to  that  legal  effect.  If  a  tenant  for 
life  and  reversioner  had  demised  to  him  jointly,  but  their  respective  es- 
tates appeared  on  the  face  of  the  lease,  he  would  not  be  estopped  by  the 
words  of  joint  demise  from  contending  that  his  present  interest  was  from 
i^aon-i  ^^^  tenant  for  life  only,  with  a  confirmation  from  *the  reversioner, 
^  and  that  a  present  right  of  re-entry  as  to  the  reversioner  was  bad. 
Now  it  seems  to  me  clear,  and  indeed  I  do  not  understand  it  to  be  dis- 
puted, that  here  enough  appears  to  let  in  the  objection  of  the  defendant. 
The  lessors  cannot  deny  that  at  present  they  have  separate  freeholds, 
separate  reversions.  Portway  is  either  mortgagee  in  fee,  or  for  some 
particular  estate :  as  to  a  moiety,  Campbell  has  no  legal  estate  at  present, 
and  it  may  be  never  will  have  any :  at  all  events,  it  is  postponed.  Upon 
her  own  lease  she  shows  that  if  she  were  to  recover,  she  could  not  enter 
on  the  whole.  If  so,  it  seems  to  me  that  the  action  cannot  be  maintainea 
on  this  demise. 

Lord  Denman,  C.  J. — I  abstain  from  entering  into  the  question  of  the 
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general  principle  discuBsed  by  my  brother  Erle,  and  am  not  prepared 
at  present  to  pronounce  an  opinion  upon  it. 

But,  under  the  particular  circumstances  of  this  case,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 

The  lease  is  joint;  and  the  covenants  are  made  with  the  lessors  jointly : 
and,  notwithstanding  the  recitals,  I  think  it  cannot  lie  in  the  mouth  of 
the  person  who  has  taken  the  premises  under  such  a  lease  to  dispute  the 
joint  title.  No  inconvenience  will  result  from  holding  that  he  who.  has 
accepted  possession  on  a  joint  demise  must  give  it  up  to  joint  demisors. 
And,  on  that  ground,  that  a  party  who  has  taken  the  benefit  of  a  con- 
tract should  not  be  permitted  to  dispute  that  it  was  properly  made,  I 
agree  with  my  brother  Erlb  that  this  rule  ought  to  be  discharged. 

No  order  was  made. 


*The  QUEEN  v.  The  SOUTH  WALES   Railway  Company,  j-^ggg 

July  5.  L 

Where  a  eompeoMtion  jury,  snmmonod  ander  sU.t  SAO  Vict.  c.  18,  awarded  not  only  the 
purchase-money  to  be  paid  for  land  required  by  a  raUway  company,  and  compeneation  for 
severance,  bat  also  an  additional  anm  which  appeared  to  be  given  in  respect  of  expense  to  be 
incurred  by  the  land-owner  in  building  a  bridge  between  the  severed  portions  :  Held, 

ThtLt,  as  to  the  last-mentioned  item,  there  was  excess  of  jurisdiction,  because  it  was  for  the  jus- 
tices, under  stat.  SAO  Vict.  c.  20,  ss.  68, 60,  to  enforce  the  making  of  a  proper  communication 
between  the  severed  parts  of  the  land  at  the  expense  of  the  company :  And  that,  in  conse- 
quence of  such  partial  excess  of  jurisdiction,  a  certiorari  might  issue,  at  the  instance  of  the 
Company,  to  remove  the  whole  proceedings,  although  certiorari  was  taken  away  by  stat  8  A 
0  Vict  0.  18,  s.  146. 

Watson,  in  last  Hilary  term,  obtained  a  rule  calling  upon  Walter 
Richards  to  show  cause  why  a  certiorari  should  not  issue  to  remove  an 
inquisition  had  before  the  sheriff  of  Glamorganshire  for  the  purpose  of 
assessing  compensation  to  Richards  in  respect  of  certain  land  required 
to  be  taken  by  The  South  Wales  Railway  Company  in  exercise  of  the 
powers  and  provisions  of  their  locill  act. 

The  rule  was  obtained  on  behalf  of  the  Company  upon  an  affidavit 
which  stated  that  The  South  Wales  Railway  Company,  having  occasion 
to  purchase  and  take,  for  the  purposes  of  their  railway,  certain  portions 
of  a  farm  called  Hendre  Owen,  the  property  of  Richards,  gave  due 
notices,  &c. ;  and  that  ultimately  an  inquiry  was  held,  on  the  2d  and  8d 
of  August,  1848,  before  the  under-sheriff  of  Glamorganshire,  for  the 
purpose  of  ascertaining  the  amount  of  the  purchase-money  and  compen- 
sation to  be  paid  in  respect  of  the  said  land.  That  on  such  inquiry  a 
claim  was  made  as  well  to  a  certain  sum  for  the  purchase  of  certain 
portions  of  land  as  to  compensation  for  damage  to  other  land,  part  of 
the  same  farm,  by  severance  therefrom  of  the  portions  to  be  so  pur- 
chased, and  for  the  injuriously  affecting  such  other  land  by  the  r^coog 
^execution  of  the  said  railway  and  works.    That  it  appeared  that  '- 
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the  line  would  pass  throngh  the  farm  so  as  to  detach  a  portion  thereof 
from  the  farm-house  and  homestead ;  and  the  counsel  for  the  claimani 
insisted  that  compensation  should  be  made  upon  the  principle  and  as- 
sumption that  one  crossing  only  upon  the  level  would  be  afforded  by  the 
Company  for  communication  between  the  parts  so  severed,  and  that  they 
could  not  be  compelled  by  law  to  make  any  other  communication;  and 
he  dwelt  strongly  on  the  inconvenience  and  damage  arising  from  snch 
level  crossing,  and  claimed  a  large  amount  of  compensation  in  respect 
thereof.  That  on  behalf  of  the  Company  it  was  contended  that  the 
jury,  on  that  inquiry,  had  no  right  to  take  into  account  the  nature  of 
the  requisite  communication,  as  the  legislature  had  expressly  provided 
that  all  proper  communications  should  be  made,  and  that,  in  case  of  any 
dispute  as  to  the  sufficiency  of  such  communication,  the  question  would 
be  referred  to  and  settled  by  two  justices,  in  accordance  with  the  pro- 
visions of  The  Railways  Glauses  Consolidation  Act,  1845,  8  &  9  Vict, 
c.  20 ;  and  the  counsel  for  the  Company  further  stated  that,  to  remove 
all  doubt  'or  difficulty  on  that  subject,  he  would  undertake  for  the  Com- 
pany that  a  bridge  should  be  built  by  them  and  at  their  expense,  so  as 
to  make  a  more  convenient  access  to  the  land  than  existed  at  the  time. 
That  the  claimant's  counsel,  notwithstanding,  reiterated,  in  his  reply, 
that  the  compensation  to  be  made  for  severance  or  consequential  damage 
ought  to  be  assessed  on  the  principle  suggested  by  him.  That  the  under- 
sheriff,  however,  directed  the  jury  that  the  Company  were  compellable 
by  law  to  make  proper  communications  between  the  parts  of  the  farm 
*QQ01  "^^^^^  would  be  severed  *by  the  railway,  and  that  the  number 
^  and  kind  of  such  communications  would  be  settled,  in  case  of 
dispute,  by  justices,  on  the  application  of  the  owner;  and,  consequently, 
that  the  jury  ought  to  assess  compensation  on  the  principle  and  assump- 
tion that  proper  and  reasonable  communicatipns  would  be  made  by  the 
Company ;  and  that  the  damage  to  be  sustained  by  the  severance  most 
be  estimated  accordingly.   The  jury  returned  a  written  verdict  as  follows. 

"  Verdict  for  the  plaintiff  Mr.  Walter  Richards.  £     $.   A 

Value  of  the  Land  purchase  and  compulsory  possession  805  0  0 
Severance  tn  thirteen  and  a  half  acres,  thirty  years' 

purchase 157  10    0 

Loss  of  water,  twenty-five  acres,  at  3».,  thirty  years' 

purchase 112  10    0 

Severance,  owing  to  the  crossing,  and  expense  incurred 

thereby 450    0    0 

£1025    0    0* 

The  affidavit  also  stated  the  deponent's  belief  that,  on  handing  in  the 
written  verdict,  the  foreman  of  the  jury  said  that  they  had  given  the 
said  sum  of  4502.  to  enable  the  claimant  to  build  a  bridge. 
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The  affidavits  in  answer  to  the  rule  gave  a  somewhat  different  account 
of  the  manner  in  which  Mr.  Richards's  claim  was  presented  by  his 
counsel  to  the  jury,  alleging  his  complaint  to  be  that  a  certain  occupa- 
tion road  leading  from  the  farm-house  to  the  highway  was  crossed  by 
the  railway  on  a  level,  and  that  such  level  crossing  was  acknowledged 
by  law;  and  that  the  Company  intended  to  restore  such  occupation  road ' 
crossing  the  line  of  railway  on  a  level,  which  would  *thereby  r^qoi 
continue  to  be,  as  it  then  was,  the  approach  from  the  farm-house  ^ 
to  the  highway ;  and  that,  although  such  level  crossing  would  from  the 
nature  of  the  place  be  dangerous  as  a  passage  from  the  farm-house  to 
the  highway,  yet  the  justices  would  have  no  power  to  order  a  new  road 
or  a  new  bridge  for  the  purpose  of  making  a  safe  and  convenient  approach 
between  the  farm-house  and  the  highway.  The  affidavits  also  gave  a 
diiferent  account  of  the  expressions  used  by  the  foreman  of  the  jury 
with  respect  to  the  making  of  a  bridge  as  the  means  of  communication 
between  the  several  portions  of  land :  they  also  suggested  that  the  Com- 
pany had  no  intention  of  making  such  bridge,  and  never  had.such  in- 
tention; and  that,  from  the  nature  of  the  ground,  the  building  of  a 
bridge  for  the  purpose  would  be  impracticable. 

In  last  Trinity  term,(a)  \ 

Oromptan  showed  cause. — ^By  sect.  146  of  stat.  8  *&  9  Vict.  c.  18 
(The  Lands  Clauses  Consolidation  Act,  1845),  under  which  statute  this 
inquisition  was  had,  certiorari  is  taken  away.  It  will  however  be  con- 
tended, in  support  of  the  rule,  that  there  has  been  an  excess  of  jurisdic- 
tion in  assessing  compensation  in  respect  of  the  expense  to  which  the 
claimant  will  be  j>ut  in  building  a  bridge  over  his  occupation  road,  be- 
cause by  sections  68  and  69  of  stat.  8  &  9  Vict.  c.  20  (The  Railways 
Clauses  Consolidation  Act),  the  Railway  Company  were  bound  to  make 
such  bridge  at  their  own  expense.  But  these  sections  apply  merely 
where  a  railway  separates  two  portions  of  land  so  that  communication 
between  them  *would  be  impossible  without  the  accommodation  r^qq^ 
works  therein  directed  to  be  done ;  the  sections  do  not  apply  to  ^ 
the  crossing  of  an  occupi^tion  road  by  a  railway,  though  that  road  be 
the  private  land  of  the  claimant.  In  such  a  case,  therefore,  as  the  pre- 
sent, the  justices  would  have  no  power,  under  sect.  69,  to  direct  the 
making  of  a  bridge  by  the  Company.  The  second  item  of  compensation 
in  the  verdict  for  severance  seems  to  be  meant  merely  as  another  branch 
of  severance  compensation  in  respect  of  the  level  crossing  rendering 
dangerous  the  communication  between  the  occupation  road  and  the  high- 
way. The  subjects  of  inquiry  and  assessment  were  generally  within 
the  jurisdiction  of  the  jury ;  and  the  certiorari  is  not  let  in  even  if  the 
compensation  account  should  be  found  to  contain  an  erroneous  item. 

Sir  F.  Kelly y  Watson^  and  Peacock^  contrfi,. — The  right  of  this  Court 
to  review  proceedings  of  inferior  courts  cannot  be  excluded  because 

(a)  June  Sth.    Before  Lord  Duouv,  C.  J.,  PAmsoir,  Colbbidcu,  and  Eblk,  Js. 
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there  has  been  jurisdiotion  as  to  some  portion  of  such  proceedings ;  Jabb 
V.  The  Hull  Dock  Company,  9  Q.  B.  443  (E.  C.  L.  R.  vol.  68).  Private 
roads,  which  are  the  land  of  the  claimant,  are  within  sections  68  and  69 
of  Stat.  8  &  9  Vict.  c.  20;  section  49  prescribes  the  height  of  a  bridge 
to  be  erected  over  (among  others)  a  private  road ;  and,  unless  the  obliga- 
tion is  created  by  sections  68  and  69,  a  company  cannot  be  compelled  to 
erect  such  a  bridge.  [Erle,  J. — It  would  seem  that  the  justices  are  not 
to  act  under  sect.  69  unless  some  «<  works"  are  necessary.]  It  is  for 
*QQS1  ^^®°^  ^  consider,  not  only  what  works,  but  also  whether  any  *work8, 
-^  are  necessary.  It  is  clear  that  the  second  item  of  compensation 
awarded  for  severance  was  for  the  expense  of  building  the  bridge. 

Our.  adv.  vult. 

CoLBRiBGB,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  rule  for  a  certiorari  to  remove  the  proceedings  had  before 
the  sheriff  of  Glamorganshire  *and  a  common  jury,  in  order  to  settle  the 
amount  of  compensation  to  be  paid  by  the  South  Wales  Railway  Com- 
pany to  Walter  Richards.  It  was  admitted  that  the  writ  was  taken 
away  as  to  all  proceedings,  whether  under  the  Lands  Clauses  Consoli- 
dation act,  8  &  9  Vict  c.  18,  or  the  Railway  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  20.  The  rule,  therefore,  cannot  be  made  absolute,  unless 
it  distinctly  appears  that  in  the  proceedings  the  sheriff  and  jury  have 
taken  upon  themselves  to  decide  on  a  matter  over  which  they  have  no 
jurisdiction.  Where  that  is  made  out,  the  statutory  prohibition  does 
not  apply,  and  the  inherent  jurisdiction  of  this  Court  is  unrestrained. 
Nor  need  the  excess  of  jurisdiction  in  the  Court  below  appear  in  every 
part  of  its  proceeding ;  for  it  cannot  give  validity  to  one  act  in  itself 
beyond  the  power  of  the  Court,  that  it  has  at  the  same  time  done  ano- 
ther which  it  was  competent  to  do.  There  is,  however,  a  great  disposition 
to  evade  clauses  in  acts  of  parliament  which  take  away  the  certiorari, 
on  the  alleged  excess  of  jurisdiction ;  and  we  feel  bound  not  to  yield  to 
attempts  of  this  kind,  unless  they  rest  on  very  clear  and  satisfactory 
grounds. 

In  the  present  case,  then,  we  are  first  to  inquire  what  it  is  that  the 
*9941  ^^^^^"^'^  J^^7  ^^^®  done.  The  '''warrant  has  not  been  set  out  in 
terms  in  the  affidavits ;  but  the  claim  is  stated  to  have  been  in 
respect  of  the  purchase  of  land,  for  damage  to  other  lands  of  the  claimant 
by  the  severance  of  the  purchased  land  from  them,  and  for  the  inju- 
riously affecting  such  other  lands  by  the  execution  of  the  railway  and 
works.  It  appears  that  the  line  of  the  railway,  when  made,  will  cross 
what  is  called  an  occupation  road,  by  which  the  claimant  and  his  family 
go  from  the  house  of  Hendre  Owen,  his  residence,  to  the  high  road,  and 
will  cross  it  on  a  level ;  and  it  further  appears  that  it  had  been  matter 
of  controversy  between  him  and  the  Company,  in  what  way  his  commu- 
nication with  the  high  road  should  be  made;  he  claiming  that  a  bridge 
bhould  be  thrown  over  the  railway,  they  alleging  that  he  might  safely 


[*996 


18  ADOLPHUS  &  ELLIS.    N.  8.  994 

and  coDTeniently  cross  it  on  the  level.  On  the  inquiry  before  the  jury, 
the  principle  on  which  compensation  should  be  assessed  would  be  of 
course  discussed :  and,  though  the  evidence  is  not  perfectly  clear,  we 
collect  that,  on  the  one  hand,  it  was  urged  that  the  jury  should  allow 
for  the  expense  of  providing  such  a  mode  of  crossing  as  might  be  neces- 
sary, and  that  a  bridge  would  be  necessary ;  and,  on  the  other  hanrl, 
that  the  jury  should  not  take  the  matter  into  their  consideration  at  all, 
because  the  subject  of  communication  between  several  parts  of  the  same 
property  was  entirely  for  the  decision  of  another  tribunal,  namely  two 
justices  of  the  peace.  The  under-sheriff,  adopting  the  latter  view  of 
the  case,  told  the  jury  that  the  Company  would  have  to  make  the  proper 
communications  between  the  two  parts  of  the  estate ;  and  that,  in  case 
of  dispute,  the  number  and  kind  of  such  communications  would  be  settled 
by  *ju8tice8  of  the  peace.  The  jury  retired,  and  returned  with  a 
written  verdict  in  the  following  terms.  *  [The  learned  Judge  then 
stated  the  terms  of  the  verdict.] 

Without  resorting  to  the  statements  of  what  was  said  by  the  foreman, 
as  to  which  tlie  affidavits  are  not  agreed  in  terms,  though  they  do  not 
much  differ  in  substance,  we  think  it  clear  that  under  this  last  item  the 
jury  have  given,  not  merely  a  compensation  for  the  injury  to  the  lands 
unpurchased  by  severance,  which  injury  would  have  been  an  accessory 
to  the  taking  of  the  lands  purchased,  and  properly  to  have  been  con- 
sidered by  the  jury  under  the  Lands  Clauses  Consolidation  Act ;  for 
they  have  given  a  distinct  sum  for  that,  estimating  it  as  a  continuing 
injury  by  so  many  years'  purchase ;  but  they  have  given  besides,  and  in 
a  gross  sum,  what  diey  consider  sufficient  to  enable  the  claimant  entirely 
to  remove  an  existing  inconvenience,  in  providing  a  proper  mode,  which 
they  leave  to  him  to  choose  and  to  execute,  for  the  communication  be- 
tween the  two  parts  of  the  estate.  The  language  is  unequivocal ;  the 
money  is  given  for  the  severance,  owing  to  or  in  consequence  of  the 
crossing,  that  is,  the  crossing  of  the  railway,  and  the  expense  which  will 
be  incurred  thereby.  The  question  then  remaining  is,  whether  in  so 
doing  they  have  exceeded  their  jurisdiction ;  and  it  appears  to  us  that 
they  have.  The  legislature  has  clearly  made  a  distinction  between  the 
two  things ;  and  they  have  classed  the  former  with  the  purchase  of  lands, 
and  have  made  it  the  subject-matter  of  pecuniary  compensation,  because 
in  its  nature  it  must  be  often  incapable  of  being  done  away  with  or  com- 
pensated in  kind ;  the  latter  they  have  provided  for  by  the  Railway 
Clauses  Act,  as  among  '''the  things  to  be  done  by  the  Railway  r^qq^ 
Company  itself  in  the  course  of  the  construction  of  the  railway :  ^ 
and  this  on  reasonable  grounds ;  because  the  undertakers  are  bound  to 
construct  their  line  with  as  little  permanent  inconvenience  to  the  adjoin- 
ing lands  as  they  can,  because  the  thing  must  be  done  with  reference  to 
the  interests  and  convenience  of  the  public  and  the  Company,  as  well  as 
of  the  land-owner,  and  because  it  is  to  be  presumed  that  the  Company 
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have  the  means  of  accomplishing  the  object  more  economically,  skilfollyy 
effectually,  and  speedily  than  the  land-owner. 

It  is  true  that  the  clauses  under  which  provision  is  made  for  effecting 
this  is  prefaced  by  the  words  «<  works"  for  the  accommodation  of  the 
owners  and  occupiers  of  lands  adjoining  the  railway :  and  it  was  said, 
Mr.  Richards  may  want  no  ^^wark;"  he  may  be  content  to  cross  the 
the  railway  on  a  level  as  he  can,  and  provide  for  his  own  safety  in  doing 
so.  *  But  the  clauses  are  not  limited  to  what  might  properly  be  called 
«<  works  :*'  «  gates,  bridges,  arches,  culverts,  and  passaaes"  are  the  words 
used,  and  the  object  is  stated  to  be,  the  «« making  good  any  interruptions 
caused  by  the  railway  to  the  nse  of  the  lands  through  which  the  railway 
shall  be  made,  "(a)  All  such  works  in  this  large  sense  the  Company  are 
to  make,  and  at  all  times  thereafter  to  maintain  (with  a  provision  indeed 
for  their  being  made  by  the  land-owner  in  the  Company's  default) ;  and, 
if  the  two  parties  cannot  agree  to*  the  nature  and  extent  of  the  accommo> 
dation  required,  two  justices  are  to  determine  between  them. 

The  jury  in  the  present  instance  have  taken  on  themselves  to  inquire 
into  the  matter:  they  have  not  indeed  done^what  the  act  'requires  job- 
tices  to  do,  which  ^indeed,  from  the  nature  of  things,  they  coald 
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not ;  but  they  have,  in  spite  of  the  directions  of  the  under-sheriff. 


to  which  in  such  a  matter  they  were  bound  to  have  listened,  given  a 
substituted  pecuniary  compensation  for  it,  which  the  act  nowhere  autho- 
rizes to  be  given  by  any  one.  This  is  a  clear  excess  of  jurisdiction,  in 
a  substantial  matter,  which,  in  the  present  instance,  probably  may  ope- 
rate unfairly  on  the  Company,  and,  probably,  as  a  precedent,  might  in 
many  others,  if  allowed  to  pass  ui^checked,  lead  to  great  practical  in- 
justice. 

It  is  to  be  clearly  understood  that  we  are  not  prejudging  the  question 
whether  a  bridge  is  necessary  or  not,  nor  the  extent  of  inconvenience 
sustained  by  Mr.  Richards,  or  the  prejudice  to  his  property  unless  he 
has  a  proper  communication  across  the  railway  from  one  part  of  it  to 
another ;  nor  even  if  with  a  bridge  he  still  sustains  inconvenience  from 
the  severance ;  we  are  merely  directing  him  to  the  proper  tribunal,  and 
securing  to  the  railway  and  to  the  public  that  such  communication  shall 
be  made  by  the  proper  parties  to  make  it.  If  he  hias  a  right  to  the 
bridge,  it  is  to  be  presumed  that  the  Company  will  be  compelled  to  make 
it ;  if  they  are  not  directed  to  do  so,  it  is  to  be  presumed  that  he  has  no 
just  claim  to  such  a  mode  of  communication. 

The  writ  therefore  must  go :  but,  as  the  proceeding  was  well  com- 
menced, and  as  in  three  particulars  out  of  four  it  has  been  properly  con- 
ducted, and  the  fourth  can  be  certainly  and  distinctly  separated  from  the 
rest,  owing  to  the  verdict  having  been  special  and  in  writing,  we  should 

not  think  it  necessary  to  quash  the  whole,  if  the  claimant  were  content 

I 

(a)  Sect  68. 


18  ADOLPHUS  i  ELLIS.    N.  S.  997 

to  let  it  stand  for  the  *unobjectionable  parts.     This  suggestion  r^QQo 
may  perhaps  lead  to  an  arrangement,  and  to  an  amendment  of  ^ 
the  verdict  by  consent.     Otherwise  the  rule  must  be  absolute. 

Rule  absolute  for  a  certiorari.(a) 

(a)  Beported  by  H.  Davison,  Eaq. 


The  QUEEN  v.  The  LONDONDERRY  and  COLERAINE  Railway 

Company. 

1  fader  the  Companies'  Clauses  acty  S  A  9  Viet  o.  16,  s.  22,  a  call  of  money  on  shares  is  made, 

in  point  of  time,  when  the  resolution  to  oaU  is  passed,  not  when  notice  of  the  call  is  given 

to  Uie  shareholder. 
Therefore,  by  sect  16,  a  shareholder  cannot  legally  transfer  his  share  after  the  passing  of  such 

resolution,  without  paying  the  call,  though  he  has  executed  a  deed  of  transfer  before  notice 

of  the  call  was  served  upon  him,  « 

A  RULE  nisi  was  obtained  by  Phipsany  in  last  term,  for  a  mandamus 
calling  upon  the  secretary  of  the  Londonderry  &  Coleraine  Railway 
Company  (established  under  stat.  8  &  9  Vict.  c.  clxxxvii.,  local  and 
personal,  public)  to  enter  a  memorial  in  their  books  of  the  transfer  by 
deed  of  two  hundred  half  shares  in  the  Company's  undertaking,  and  to 
endorse  such  entry  on  the  deed. 

It  appeared  on  affidavit  that  Mr.  Tooke,  the  owner  of  the  half  shares, 
transferred  them  by  deed  (executed  January  29th,  1849)  to  a  purchaser, 
and  caused  the  deed  to  be  tendered  for  registration  at  the  Company's 
office  on  January  80th ;  but  the  Company's  clerk  refused  to  retain  or 
register  the  deed,  on  the  ground  that  a  call  had  been  made  on  the  pre- 
ceding day,  and  had  appeared  in  The  Morning  Herald  of  that  day,  and 
must  be  paid  before  the  transfer  could  be  registered.  No  other  informa- 
tion as  to  the  making  of  a  call  was  given  to  Mr.  Tooke  till  the  ensuing 
4th  of  February,  when  he  received,  by  post,  written  notices  of  the  call 
from  the  Company. 

The  resolution  to  make  a  call,  passed  by  the  Directors  on  January 
29th,  1849,  was  as  follows. 

"  Resolyed.    That  a  further  call  of  2L  10«.  he  made  on  the  121,  lOa.,  half  shares  of 
this  Company,  to  be  payahle  in  two  instalments  of  1/.  5«.  *eaeh :  the  first  on  Friday,    r^999 
the  20th  of  July  next;  and  the  second  on  Saturday,  the  20th  October  next." 

The  announcement  made  in  the  newspapers  on  the  following  day  was 
in  these  words. 

*'  Londonderry  and  Coleraine  Railway  Company. 
"  Eleventh  call,  being  21,  10*.  upon  each  12^  10*.  half  share,  making,  with  the  amount  already 
paid,  51.  called  upon  each  half  share. 

"Kotice  is  hereby  given  that,  pursuant  to  a  resolution  of  the  Board  of  Directors  passed  this 
day,  shareholders  in  this  Company  are  required  to  pay  a  call  of  2L  10*.  upon  each  12/.  10«.  half 
share,  by  two  instalments  of  1/.  5t,  each :  the  first  of  such  instalments  to  be  paid  on  Friday  the 
20th  day  of  July  next,  and  the  second  on  Saturday  the  20th  day  of  October  next,  to  either  of 
the  under-mentioned  bankers." 
(Then  followed  names  of  bankers,  and  statements  as  U  interest  to  be  required  or  allowed.) 
"By  ordt<-  of  the  Court  of  Directors, 

Fbxdsbiok  H.  Bmmoeq,  Becrotaiy." 
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i  *  ■■     ■  ■ 

The  notices  sent  by  post  were  in  this  form. 

"Londonderry  and  Colendne  Railway. 
Eleyentli  call,  A. 
"Eleyentfa  call,  being  2L  10«.  upon  each  12^  10*.  half  share,  making,  with  the  amount  alretdy 
paid,  5/.  upon  each  half  share." 

"Offices,  5  Chnreh  Passage,  Giuldhall, 
London,  January  29th,  1849. 
"  The  Board  of  Directors  having,  by  a  resolution  passed  this  day^  made  a  further  call  of  2t 
10a.  upon  each  12^  10«.  half  share,  payable  by  two  instalments  of  1^  5«.  each,  the  first  of  rach 
instalments  to  be  paid  on  Friday  the  20th  day  of  July  nezt^  and  the  second  on  Saturday  the  20tli 
day  of  October  next,  you  are  hereby  required  to  pay,  on  or  before  the  said  20Ui  day^of  July,  to 
either  of  the  under-mentioned  bankers"  (names  of  bankers  were  then  stated),  "  the  first  inftal- 
ment  of  1^  5«.  per  half  share,  amounting  to  2502.  on  200/.  half  shares  standing  in  your  name  in 
the  books  of  the  Company."  (Statements  were  then  added  as  to  interest  to  be  diarged  and 
allowed.)  "  The  shareholders  are  however  hereby  apprised  that  the  payment  of  this  call  will 
be  deferred  if  it  be  not  required  for  the  existing  liabilities  of  the  Company. 

By  order  of  the  Board  of  Directors, 
1^0.  25.  Frbdbrick  H.  RmoasB,  Secretaiy. 

To  Rev.  T.  H.  Tookb,"  Ac. 

There  was  a  notice  of  call  for  the  other  1^  6«.  in  the  same  form,  mutatis  mutandis. 

'''Down  to  the  time  of  the  present  motion  Mr.  Tooke  had  not 
paid  the  call ;  and  the  Company  declined  to  register  the  trans- 
fer. No  other  call  was  due  from  Mr.  Tooke :  and  the  only  dispnte  was 
as  to  the  construction  of  stat.  8  &  9  Vict.  c.  16,  s.  16. 

Sir  J.  JervUy  Attorney-General,  and  Joseph  Brown  showed  cause  in 
the  last  term  (June  12th).(a)  The  question  is  whether  a  call  is  made, 
within  the  meaning  of  stat.  8  &  9  Vict.  c.  16,  s.  16,  when  the  resolution 
to  make  a  call  is  passed,  or  not  until  notice  of  the  call  is  given  to  the 
shareholder.  Sect.  15  enacts  that  every  deed  of  transfer  shall  be  deli- 
vered to  and  kept  by  the  secretary,  and  registered  by  him ;  and  that, 
until  such  transfer  has  been  so  delivered  to  the  secretary,  the  vendor 
shall  continue  liable  for  calls.  And,  by  sect.  16,  <<No  shareholder 
shall  be  entitled  to  transfer  any  share,  after  any  call  shall  have  been 
made  in  respect  thereof,  until  he  shall  have  paid  such  call. "(ft)    The 

(a)  Before  Lord  Bbnkan,  C.  J.,  Pattbson,  Colbridob,  and  Erlb,  Js. 

(6)  The  following  clauses  were  also  relied  upon  in  the  argument  and  judgment 

Sect  21  enacts  that  "  The  several  persons  who  have  subscribed  any  money  towards  the  under- 
taking, or  their  legal  representatives,  respectively,  shaU  pay  the  sums  respectively  so  subscribed, 
or  such  portions  thereof  as  shall  froni  time  to  time  be  called  for  by  the  company,  at  such  timei 
and  places  as  shall  be  appointed  by  the  company."  * 

Sect  22.  "  It  shall  be  lawful  for  the  company  from  time  to  time  to  make  such  calls  of  money 
upon  the  respective  shareholders,  in  respect  of  the  amount  of  capital  respectively  subsmbed  or 
owing  by  them,  as  they  shall  think  fi^  provided  that  twenty-one  days'  notice  at  the  least  be  givea 
of  each  call,  and  that  no  call  exceed  the  p/escribed  amount  if  any,  and  that  raocessive  calls  be 
not  made  at  less  than  the  prescribed  interval,  if  any ;"  "  and  every  shareholder  shall  be  liable 
to  pay  the  amount  of  the  calls  so  made,  in  respect  of  tbe  shares  held  by  him,  to  the  persons  sit<l 
at  the  times  and  places  from  time  to  time  appointed  by  the  company." 

Sect  27.  "  On  the  trial  or  hearing  of  such  action  or  suit"  (by  the  company  against  a  sfasn- 
nolder  for  money  due  on  a  call)  "it  shaU  be  sufficient  to  prove  that  the  defendant  at  the  time  ••!* 
oaaking  such  call  was  a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such  esll  vss 
in  fact  made,  and  such  notice  thereof  given  as  is  directed  by  this  or  the  special  act;  and  it  sbtU 
not  be  necessary  to  prove  the  appointment  of  the  directors  who  made  such  oaU,  nor  any  other 
matter  whatsoever;  and  thereupon  the  company  shall  be  entitled  to  recover  what  shall  be  dse 
upon  such  «all,  with  interest  thereon,  unless  it  shall  appear  either  that  any  sueli  eaU  exceeds  the 
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word  « call"  has  more  than  one  meaning  in  the  act ;  but  in  this  last 
*8ecti^>n  it  must  signify  the  resolution  to  make  a  call.  For,  by  ^^^  ^^^ 
sect.  27,  it  is  necessary,  in  an  action  for  calls,  to  prove  that  the  ^ 
defendant,  "at  the  time  of  making  such  call,"  was  a  shareholder,  that 
such  call  was  made,  and  that  notice  of  it  was  given.  The  "  making" 
there  is  clearly  a  thing  prior  to  the  notice.  If  sect.  16  be  so  construed 
that  a  transfer  may  take  place  between  the  resolution  and  the  notice, 
the  Company  must  lose  the  call ;  for  the  call  of  which  notice  is  given 
must  be  that  which  is  ordered  by  the  resolution ;  but  the  party  who  was 
shareholder  at  the  tin^e  of  the  resolution  will  have  ceased  to  be  so  at  the 
time  of  the  notice.  The  resolution  is  to  make  a  call  at  the  then  present 
time.  By  sect.  22,  twenty-one  days'  notice  of  the  call  is  to  be  given ;  a 
regulation  which  clearly  treats  the  call  as  a  thing  done.  In  popular 
understanding,  a  call  is  made  when  the  resolution  to  make  one  appears 
in  the  newspapers.  It  is  true  that,  by  sect.  21,  the  shareholder  is  liable 
to  pay  only  at  the  time  and  place  appointed  by  the  Company ;  and  these 
are  known  only  from  the  notice.  But  the  call  may  have  been  made, 
though  all  ^things  necessary  to  sustain  an  action  may  not  be  r^ciAAo 
done  till  a  subsequent  time.  The  point  now  before  the  Court  ^ 
was  discussed  incidentally  in  Sheffield  &  Manchester  Railway  Company 
V.  Woodcock,  7  M.  4  W.  574,  588  ;t  where  Parkb,  B.,  said :  "  A  ques- 
tion indeed  may  arise  in  some  cases,  where  there  has  been  a  change  of 
proprietorship  by  transfer,  what  is  the  time  of  making  a  call,  which  fixes 
the  liability  of  the  then  proprietor  of  a  share"  (under  the  local  act  then 
in  question),  <<  and  which  prevents  the  free  transfer ;"  <<  whether  it  is 
to  date  from  the  original  resolution,  from  the  time  of  fixing  the  mode  of 
payment,  of  giving  notice  in  the  newspapers,  or  even  from  the  period 
when  the  calls  become  due."  The  same  question  was  several  times 
adverted  to  in  Shaw  v.  Rowley,  16  M.  &  W.  SlO.f  In  Newry  &  Ennis- 
killen  Railway  Company  v.  Edmunds,  2  Exch.  118,  120,  121,t  (a  case 
under  stat.  8  &  9  Vict.  c.  16),  Parkb,  B.,  said  during  the  argument : 
«  Does  the  word  <  call'  mean  anything  more  than  a  call  for  money ;  and 
is  not  a  call  for  money  an  application  for  money  ?"  And,  in  his  judg- 
ment, he  said  :  <<  It  is  ckar  that  the  word  <  call'  is  used  in  the  act  in 
two  different  senses.*  In  one  part  it  means,  the  applications  to  the 
shareholders  to  pay ;  and  in  another,  the  amount  to  be  paid."  He  does, 
indeed,  express  an  opinion  that  the  resolution  to  make  a  call  « is  nothing 
more  than  a  determination,  that  thereafter  <a  call'  shall  be  made:" 
but  this  must  depend  upon  the  language  used  in  each  case.  Here  the 
resolution  is  not  prospective  in  its  terms,  but  intimates  a  call  actually 
made  at  the  time.  {Broion  also  cited  The  Aylesbury  Railway  Company 
V.  Mount,  4  Man.  k  G.  651  (E.  C.  L.  R.  vol.  48).) 

prMeribed  amovnt,  or  that  dne  notioe  of  iveb  eall  was  not  giren,  or  that  the  proscribed  inteml 
between  two  suooessiTe  ealls  had  not  elapsed,  or  that  calls  amonntlng  to  more  than  the  sum 
preeeribed  for  the  total  amount  of  ealls  in  one  year  had  been  made  within  that  period."  * 

8D 
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♦100^1  *Orowder  and  PAij7«on,  contr&. — The  resolution  can  mean 
^  nothing  more  than  that  a  call  is  to  be  made.  Otherwise  a  boni 
fide  transfer  by  a  proprietor  might  be  avoided  by  a  proceeding  to  which 
he  was  not  party  and  of  which  he  had  no  knowledge,  a  resolution  come 
to  in  the  directors'  room  and  not  yet  communicated.  Nor  is  there  any 
limited  time  within  which  the  directors  are  bound  to  make  the  resolution 
known.  [Erlb,  J. — The  call  is  virtually  the  act  of  the  whole  Oompany. 
Coleridge,  J. — You  suggest  a  hardship ;  but  on  your  construction  the 
company  might  lose  a  call  by  the  transfer.]  The  provision  of  sect.  22, 
<«  that  twenty-one  days'  notice  at  the  least  be  given  of  each  call,"  is 
strongly  in  favour  of  the  present  applicant :  the  import  being,  clearly, 
that  the  party  shall  have  twenty-one  days  from  the  time  of  the  notice; 
not  from  any  other  time.  [Lord  Dsnman,  C.  J. — That  is  quite  plun. 
Coleridge,  J. — The  notice  is  to  be  twenty-one  days  before  the  day  of 
payment.]  Then  the  notice  of  call,  given  personally  to  the  individoal, 
is  the  call.  [Coleridge,  J. — «  Notice"  of  a  thing  implies  that  it  exists. 
Patteson,  J. — The  notice  in  fact  given  is^  that  a  call  has  been  made.] 
It  is  unreasonable  to  say,  « take  notice  that  you  have  been  called  upon 
to  pay."  And  the  mode  in  which  the  Company  frame  their  resolutions 
and  notices  t^annot  change  the  operation  of  the  statute.  The  call  ought 
to  be  a  final  and  binding  act.  A  resolution,  before  notice,  may  be  al- 
tered. There  is  some  ambiguity  in  the  use  of  the  word  <<cair'  in  sect. 
27 ;  but,  to  ascertain  the  meaning,  it  must  be  read  in  conjunction  with 
sect.  22.  It  is  clear,  on  a  view  of  both,  that  the  words,  in  sect.  27, 
<«  that  such  call  was  in  fact  made,"  do  not  import  the  making  of  a  call 
♦10041  ^^  ^^^  primary  sense,  in  which  the  Company  are,  *by  sect.  22, 
•  -*  empowered  "  to  make  such  calls  of  money  upon  the  respective 
shareholders,"  &c.  As  to  the  authorities.  In  Sheffield  k  Manchester 
Railway  Company  v.  Woodcock,  7  M.  &  W.  574,  588,t  the  point  now 
before  the  Court  was  not  decided :  but  Parks,  B.,  in  the  judgment  which 
has  been  cited,  said :  «<  It  may  be  that  the  resolution  of  the  directors  is 
only  an  inchoate  act,  and  that  the  call  is  not  complete  until  the  mode 
of  payment  is  appointed  and  notice  thereof  given."  The  same  learned 
Judge  said,  in  Newry  &  Enniskillen  Railway  Company  v.  Edmunds,  2 
Exch.  118  :t  «  The  resolution  is  nothing  more  than  a  determination,  that 
thereafter  <  a  call'  shall  be  made,  that  is,  that  an  application  shall  be 
made  to  each  shareholder  for  a  proportion  of  his  share."  Rolfs,  B., 
referred  to  this  case  in  Shaw  v.  Rowley,  16  M.  &  W.  813,t  and  said  (in 
answer  to  counsel  who  contended  that  <<  the  resolution,"  « to  make  the 
call,  is  the  call") :  «<  We  decided  the  other  way  in  Newry  k  Enniskillen 
Railway  Company  v.  Edmunds."  And  Parks,  B.,  asked  :(a)  «<  Can  the 
call  be  taken  to  be  made  till  notice  of  it  is  given  to  the  shareholders?" 

Cur.  adv.  vuU. 
Patteson,  J.9  in  this  vacation  (July  5th),  delivered  the  judgment  of 
she  Court. 

(a)  le  M.  *  w.  sut 
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The  facts  raising  the  question,  when  a  call  is  made  within  the  meaning 
of  Stat.  8  &  0  Vict.  c.  16,  s.  16,  were,  that  .the  directors  passed  the 
resolution  by  which  the  money  was  called  for ;  then  the  transfer  was 
executed,  and  oifered  to  be  delivered  to  the  secretary,  before  either  party 
had  notice  of  the  resolution  :  and  the  *secretary  refused  to  re-  ^^^ ^^- 
ceive  the  transfer  unless  the  assignor  would  pay  the  money  so  ^ 
called  for,  alleging  that  a  call  had  been  made ;  which  allegation  the 
assignor  denied. 

On  considering  the  statute,  and  the  cases  bearing  on  the  subject,  it 
appears  that  a  call  may  mean  either  the  resolution  formally  come  to,  by 
those  who  have  the  power  to  determine,  that  those  who  are  bound  to  con- 
tribute, i.  e.  the  shareholders,  shall  pay  a  certain  instalment ;  or  it  may 
be  that  resolution,  together  with  notice  to  the  persons  called  on  of  such 
resolution  having  been  come  to ;  or  the  combination  of  facts  making  the 
parties  called  on  liable  to  an  action  for  non-payment  of  the  money  called 
for.  The  last  meaning  not  being  applicable,  the  question  lies. between 
the  other  constructions ;  and  we  have  come  to  the  conclusion  that  the 
first  is  correct ;  and  that  a  call  is  made,  within  the  meaning  of  this  sec- 
tion, when  the  resolution  above  described  has  been  come  to.  The  section 
which  restrains  the  power  of  transfer  (the  16th),  using  the  words  <(  after 
any  call  shall  have  been  made,''  must  be  construed  with  reference  to  the 
22d  section,  which  empowers  the  Company  to  make  calls :  and,  looking 
at  that,  it  seems  clear  that  the  making  of  the  call  and  the  «« notice"  of  it, 
which  must  mean  of  its*having  been  made,  are  two  distinct  things,  and 
that  the  call  must  be  made  before  the  notice  of  its  having  been  made  can 
be  given.  Now  between  the  resolution  and  the  notice  no  act  intervenes ; 
nor  need  anything  precede  the  making  of  the  resolution  :  if  so,  it  follows 
necessarily  that  the  resolution  is  the  making  of  the  call. 

The  language  of  the  27th  section  leads  to  the  same  conclusion.  Under 
that,  the  Cdtapany,  in  an  action  for  *calls,  must  prove  three 
things,  and  they  need  prove  no  more.  First :  that  the  defend- 
ant was  a  holder  of  shares  <<  at  the  time  of  making  such  call.'*  Secondly : 
that  such  call  was  made.  Thirdly :  that  such  notice  thereof  (i.  e.  of  the 
making  the  call)  was  given  as  that  or  the  special  act  required.  If  the 
notice  was  part  of  the  act  of  making  the  call,  it  was  unnecessary  to  add 
this  third  requisition,  for  it  was  included  in  the  second. 

If  the  Company  could  not  enforce  payment  of  a  call  from  a  party  who 
was  not  a  member  at  the  time  when  the  resolution  making  the  call  was 
passed,  convenience  is  on  the  side  of  this  construction ;  for,  unless  it  be 
true',  the  Company  by  such  a  transfer  as  the  present  must  either  lose 
the  call  in  respect  of  the  shares  transferred,  or  must  make  a  partial 
separate  call  in  respect  of  those  shares :  for  which  we  find  no  provision. 

This  construction  does  not  appear  to  us  to  contravene  the  decisions 
approaching  the  point,  pronounced  in  other  cases,  but  to  be  in  accordance 
with  them.    It  may  not  be  superfluous  to  add  that,  although  the  Com- 
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pany  by  this  judgment  compel  the  assignor  to  pay  the  call  to  them,  snch 
right  of  the  Company  against  the  assignor  does  not  affect  the  right  of 
the  assignor  against  the  assignee  under  the  contract  of  transfer.(a) 
""     ^  Rule  discharged,  without  costs 

(a)  See  IfEwen  o.  Woods,  11  Q.  B.  13  (E.  C.  L.  B.  toL  63). 


The  remaining  OMes  of  Trinitj  Yaeation  wiU  be  found  in  VoL  XIV. 
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ABANDONMENT. 
Of  ship,  292.    Ihbubahck,  IV.  1. 

ACCOUNTS. 
Of  union  or  diatriet 

1.  Interested  auditor,  827.    Poob,  X.  1. 

2.  Mandamui  to   aecount  to  auditor,  i05. 

PooR,UL 

• 

ACQUIBSCENCB. 
Inferenees  from,  269.    Poob,  IV.  1. 

ACQUITTAL. 
Diflcharge    of  jury  not   equivalent    to,  710. 

jdbt,  rv.  1. 

ACTION. 
Kotiee  wlien  required. 
I.  Bonft  flde  belief  of  acting  under  itatute. 

To  an  action  of  trespasa  for  asflanlt  and 
false  imprisonment,  defendants  pleaded  Not 
guilty  (by  statute),  relying  on  the  Game  Act, 
1  A  2  W.  i,  c  32, 8.  31.  The  Judge  left  it  to 
the  jury  to  say  whether  or  not  the  defendants 
beliered  they  were  acting  in  pursuance  of  the 
statute,  and,  if  so,  whether  they  had  reason- 
able grounds  for  so  believing.  The  jury 
found  that  the  defendants  thought  they  were 
acting  in  pursuance  of  the  statute.  The 
Judge  then  directed  a  nonsuit,  for  want  of  a 
month's  notice  of  action,  according  to  sect 
47. 

Held,  that  the  question  of  reasonable  or 
not  reasonable  belief  in  this  case  was  a  ques- 
tion simply  whether  there  was  such  bona  fides 
as  entitled  the  defendants  to  notice  of  action, 
and  that  the  case  was  properly  left  to  the 
jury.  And  that  the  defendants  were  entitled 
to  notice,  whether  the  trespass  was  actually 
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justifiable  under  the  statute  or  not     Oox  t. 
Betii,  ,  668 

2.  Under  Game  Act,  668.    Ante,  1. 
3  Question  for  judge  or  jury,  668.    Ante,  1. 

n.  Form. 

1.  Against  justices,  393.    Justice,  X. 

2.  For  disturbance  of  Incorporeal  heredita- 
ment, 426.     FiSHBBT,  1. 1. 

8.  Against  agent  contracting  without  autho- 
rity, 744.    AoBRT,  L 

IIL  Suspension. 

Covenant  not  to  sue  for  a  limited  time,  886. 
Bills,  L  1. 

IV.  Consolidation. 
Joint  retainers  of  attorney,  308.    Attobhbt, 
IV. 

ADJOURNMENT. 

I.  Nature  and  effecte  of,  687.    Poor,  XVIL 
IL  Power  and  propriety  of,  881.  Poor,  XXXV. 

ADMINISTRATOR. 

SXBOUTORS  JkXD  ADMIinSTRATORfl. 

ADMISSION. 
L  Of  ofllcers. 
Mandamus  to  admit,  1.    Attornbt,  IL 

II.  In  pleading.    Plbadino. 

IIL  In  evidence,  816.    Cokmitteb,  1, 1. 

ADMITTANCE. 
To  estates. 

1.  To  copyhold,  808.    Copthold,  L 

2.  To  customary  tenement  670.    Custokabt 
Tbnbmbht. 
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ADOPTION. 


AGENT. 


ADOPTION. 
Of  tortious  aoty  187.    Monet  had  ahd   bb- 

OZIVKD,  I. 

ADVERSE  POSSESSION. 
I.  Effect  in  giving  and  eztinguiBhing  titles. 

1.  How  far  it  must  be  continuous  and  for  how 

long. 

In  ejectment  it  appeared  that  the  lessor 
of  the  plaintiff's  hasband  had  been  in  pos- 
session as  tenant  at  will  for  eighteen  years, 
ending  in  1834,  when  he  died  leaving  a  son, 
and  that  she  then  became  possessed  and  re- 
mained in  possession  for  thirteen  years. 
Held,  That  the  plaintiff  could  not  rely  on  the 
husband's  possession,  except  as  prim&  facie 
evidence  of  a  seisin  in  fee,  on  which  supposi- 
tion it  was  also  evidence  of  title  in  his  heir, 
which  defeated  thai^I^  of  the  lessor  of  the' 
plaintiff:  and  that  she  could  q^t'^nsis*^  on^ 
her  own  possession  for  thirteen  years,  as  it 
was  not  derived  from  the  husband's  pos- 
session; although  the  possession  by  herself 
and  her  husband  for  more  than  twenty  years 
consecutively  would  have  entitled  her  to  a 
verdict  if  she  had  been  defendant  in  an  c^ject- 
ment  brought  by  the  real  owner. 

Sembie,  that  the  effect  of  the  34th  section 
of  Stat  3  A  4  W.  i,  c.  27,  which  says  that,  at 
the  determination  of  the  period  limited  by 
the  act  for  any  person  to  make  an  entry,  his 
title  shall  be  "  extinguished,"  is  to  give  title 
to  possession  for  twenty  years,  but  that  such 
twenty  years'  possession  must  be  either  by 
the  same  persons,  or  several  persons,  claiming 
one  from  another.  Doe  tUm,  Carter  v.  Bar- 
nard, 945 

2.  Twenty  years  possession  by  nster  sigainst 

brother. 

Where  a  daughter  entered  into  occupation 
of  premises  on  the  death  of  her  mother,  to 
whom  they  belonged,  and  held  them  without 
interruption  for  twenty  years,  but  the  mother 
had  left  a  son,  who  was  living  during  the 
whole  time  of  the  daughter's  occupation : 

Held  (on  ejectment  brought  before  stat  3 
A  4  W.  4,  c.  27,  came  into  operation),  that  it 
could  not  be  presumed  from  this  circumstance 
alone  that  the  sister's  occupation  was  virtu- 
ally that  of  the  brother.  Doe  dem.  Draper  y, 
LaicUjf,  954,  n. 

II.  For  less  than  twenty  years. 
Prim&  facie  title  before  the  end  of  the  twenty 
years,  945.    Ante,  IL  1. 

AFFIDAVIT. 
L  How  construed. 
Date  supplied  by  reference  to  jurat 

An  affidavit,  the  jurat  of  which  was  of  the 
"13th  day  of  January,  1849,"  stated  that  de- 
ponenty  "  on  this  13th  day  of  January,  pre- 
vious to  making  this  aifidavity"  searched  the 


judgment  book,  and  found  that  judgment  wm 
signed  **  this  day :"  Held,  that  the  date  of  the 
year,  omitted  in  the  affidavit,  might  be  sap. 
plied  by  reference  to  the  jurat 

Under  stat.  3  ik  4  W.  4,  c.  42,  s.  18,  whidi 
provides,  that  in  causes  tried  before  the 
sheriff,  judgment  may  be  signed  <*at  ths 
return  of  any  such  writ  of  inquiry,"  jadg- 
ment  cannot  be  signed  before  the  daj  oa 
which  the  writ  has  been  made  retnniablt, 
though  it  has  been  actually  returned  before 
that  day.  Holmee  v.  London  and  SimA 
Western  Bailwt^  Company,  311 

IL  Jurat 
Time  supplied  by  reference  to,  211.   Ants^  L 

AGENT. 

L  Liability  of  agent  for  unauthorised  ads. 

WBen  not  directly  liable  on  a  oontnei 
^ntered^to  without  authority  in  the  nane 
'  ol^  anethert person. 

Assumpsit  on  a  contract  alleged  to  hare 
been  made  by  defendant  to  charter  a  ship  to 
plaintiff.  Plea,  Non  assumpsit  Proof,  that 
defendant  made  a  memorandum  of  a  ehsrt«r- 
party  in  B.'sname,  and  purporting  to  be  sigaed 
by  defendant  as  agent  for  B. :  that  def«odaBt 
had  no  authority  to  contract  for  B.,  and 
knew  that  he  had  none;  and  that  B.  refused 
to  adopt  the  contract 

Held,  that  defendant  was    not  liable  ss 

principal,  in  an  action  on  the  contract  ittelf: 

and    a   nonsuit  was   entered.      Jenlnm*  v. 

Butehineot^  744 

n.  Liability  of  principal  for  trespass  by  ageoL 

What  not  a  sufficient  assent :  ignotaaee. 

After  verdict  for  plaintiff,  with  leave  re-       I 
served  to  move  for  a  nonsuit  or  rerdiet  for       < 
defendant,  defendant  died   before  a  motios 
could  be  made.     The  rule  nisi  was  aftenrardi       { 
obtained  in  his  name.  | 

Hold,  that  the  rule  might  still  be  mada 
absolute  to  enter  the  verdict  for  the  defesd- 
ant  it  appearing  that  the  executors  aotbo- 
rized  the  motion;  and  that  the  jadgnienc 
might  be  given  on  such  verdict,  under  stsL 
17  C.  2,  c  8,  s.  L 

A  principal  is  not  liable  in  trespass  for  the 
act  of  his  agent  unless  he  authorised  it  before- 
hand, or  subsequently  assented  to  it  with 
knowledge  of  what  had  been  done.  There- 
fore, where,  in  an  action  of  trespass  agsingt 
a  landlord,  it  appeared  that  he  gave  a  brokw 
a  warrant  to  distrain  for  rent,  and  the  hroker 
took  away  and  sold  a  fixture,  and  paid  th« 
proceeds  to  the  defendant,  who  received  them 
without  inquiry,  but  without  knowledge  that 
anything  irregular  had  been  done.  HeH 
that  no  such  authority  or  assent  app«are4 
as  would  sustain  the  action.  Freemm  v. 
Boehier,  T^ 

IIL  Aoting  as  commissioner  under  statatoy 

power,  143.    Compkitsatiov,  L  1. 
IV.  Proxy.    Pbozt. 


AGREEMENT. 


APPOINTMENT.       10(» 


AGREEMEirr. 

L  Abseneo  of,  m  an  easentud  to  jnriBcUetioii, 

143.    Compensation,  L  1. 
IL  Seo  Contract. 

AIDER. 
L  In  eriminal  oases. 
By  verdict,  790.     Falsi    Prxtxkcxs,  74. 
East  Indies,  L  1. 
n.  In  civil  cases. 
By  Terdicty  426.    Fishert,  L  1. 

ALIEN. 
Bight  of  copyright,  257.    Copyright,  L  1. 

ALLOWANCE. 

I  By  interested  auditor,  327.    Poor,  Z.  1. 
IL  Of  parish  indentnre,  190.    Poor,  XXV.  1. 

ALTBRNATIVB. 
Illegal,  389.    Conyiction,  I.  393.    Jusnox,  X. 

AMBIGUITY. 
In   alleging   performance^  462.       Contract, 

vm.  2. 

AMENDMENT. 
L  At  nisi  prias.  * 

1.  Not  on  tithe  issue. 

The  power  to  amend  a  Tarianoe,  given  to 
the  Judge  at  nisi  prius  by  stat.  3  A  4  W.  4, 
0.  42,  8.  23,  does  not  extend  to  feigned  issues 
under  the  Tithe  Commutation  Ao^  6  ik  7  W. 
4,  c.  71,  s.  46.     JavM9  v.  Lynn,  845 

2.  By  striking  out  parts  of  description  of 
hill :  when  warranted. 

A  count  in  detinue  stated  that  plaintiff  de- 
livered to  defendant  a  certain  bill  of  exchange 
[of  the  plaintiff,  to  wit^  a  bill  of  exchange 
bearing  date,  to  wit,  the  20th  day  of  Noven»> 
ber,  A.D.  1848,  drawn  by  the  plaintiff  upon 
and  accepted  by  the  defendant]  for  [the  pay- 
ment to  the  plaintiff  or  his  order  of  a  certain 
sum,  to  wit]  85/.,  [two  months  after  the  date 
thereof],  of  great  value,  to  wi^  of  the  value 
of  100/.,  to  be  redelivered  by  defendant  to 
pluntiff  on  request  Breach,  that  defendant 
did  not  redeliver  the  bill,  but  detained. 

Plaintiff,  on  the  trial,  proved  that  a  bill  of 
exchange  for  85/.  was  in  the  defendant's 
hands,  but  did  not  prove  the  particular  de- 
scription as  laid.  The  Jud^,  on  objection, 
amended,  first  by  striJcing  out  the  words 
"two  months  after  the  date  thereof,"  and 
then,  on  further  objection,  all  the  words 
within  brackets. 

Held,  that  the  oonnt,  so  amended,  was  not 
specially  demurrable  for  want  of  oertainty; 
and  that  the  amendment  was  warranted  by 
Stat  3  A  i  W.  4»  0.  42,  s.  23.  Orakam  y. 
Oraeit,  548 


8.  Effect  as  to  certainty,  648.    Ante,  2. 
4.  "  Other  matter." 

Declaration,  in  debt,  for  rent  reserved  on 
a  lease,  stated  that  B.  and  L.,  before  and  at 
the  time  of  the  demise  thereinafter  mentioned, 
were  possessed  of  certain  premises,  and  that, 
by  a  lease  made  between  B.  and  L.,  of  one 
part,  and  D.  of  another  part,  B.  k  L.  cfemised 
the  premises  to  D. ;  the  reversion  was  traced 
to  plaintiff;  and  it  was  alleged  that  D.'s 
interest  became  vested  in  defendant.  The 
defendant,  in  separate  pleas,  traversed  the 
possession  of  B.  and  L.  modo  et  formft,  and 
that  the  deed  was  the  deed  of  D.  It  ap- 
peared, at  the  trial,  thift  L.  had  died  before 
the  execution  of  the  lease.  The  Judge 
amended  the  declaration  by  striking  L.'s 
name  out  of  the  record. 

Held,  that  such  amendment  was  within 
sect.  23  of  Stat  3  A  4  W.  4,  c.  42,  as  to  the 
issues  arising  on  both  pleas.  Gr^ory  v. 
Duff,  608 

IL  Substitution  of  amended  conviction,  216. 
Conviction,  V.  1. 

APPEAL. 
L  Proper  appellants. 

1.  Under  local  act,  642.    Poor,  V.  1. 
H.  Caption. 
Inaccurate    statement   of  parties   in,    642. 
Poor,  V.  1. 

IIL  Procedure. 
Variations    in    system    incorporated    from 
another  statute,  561.    Lunatic,  IL 

IV.  Notice :  time. 

On  appeal  against  order  for  maintenance  of 
lunatic,  561.    Lunatic,  II. 

V.  Second  appeal. 

After  first  appeal  abortive  for  want  of  notice, 
881.    Poor,  XXXV. 

VI.  Decision. 

Not  on  the  merits,  effect  of,  881.    Poor, 
XXXV. 

VIL   Under    Tithe    Commutation   Act,   509. 
Tithe,  IL 

APPEARANCE. 

Does    not    cure    want   of    jurisdiction,    248. 
Bastardy,  I. 

APPLICATION. 
L  Time  of  making. 
To  take  out  of  Court  deposit  in  lieu  of  bail, 
556.    Bail,  IV. 
II.  Second. 
On  new  facts,  841.    Arbitration,  V.  1 

APPOINTMENT. 
Of  proxy :  stamp,  175.    Stakp. 
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APPRENTICE. 


ATTACHMENT. 


APPRENTICE. 
Parish  apprentice.    Poor,  XZV. 

ARBITRATION. 
L  Appointment  of  arbitrators. 
Mandamus  to  appoint  arbitrators  under  en- 
'  closure  atvard,  4d4.    Cobkbsnt,  1. 
II.  Award:  impracticability. 
When  not  an  available  objection,  341.    Poet, 
V.  1. 

HL  Award:  certainty. 
Want  of,  when  not  an  available  objection, 
341.    Po8t»  V.  1. 

XV,  Award:  finality. 

1.  Want  of,  when  not  an  available  objection, 
341.     Post,  V.  1. 

2.  Mattter  in  difference  omitted  by  mistake, 
956.    Po8t,VL 

V.  Rale  for  attachment 

1.  Grounds  on  which  the  award  may  be  im- 
peached. 

In  showing  cause  against  a  rule  for  attach- 
ment for  non -performance  of  an  award,  affi- 
davits cannot  bo  used  to  show  that  the  award 
is  impracticable,  uncertain,  or  not  final,  nor 
can  the  award  be  impeached  except  for  de- 
fects apparent  on  the  face  of  it 

The  rule,  that  an  application  once  disposed 
of  cannot  be  renewed  under  the  same  circum- 
stances and  for  the  same  object,  is  not  bind- 
ing in  all  cases.  Where  an  award  directed 
that  A.  should  pay  the  arbitrator's  costs,  and 
should  be  reimbursed  by  B.,  a  rule  for  an 
attachment  against  B.  for  not  reimbursing 
A.  was  discharged,  because  the  affidavits  did 
not  show  that  A.  had  paid  them  to  the  arbi- 
trator. A.  had  not  then  paid  them,  but  had 
given  his  note  for  the  amount,  which  he 
afterwards  paid.  On  a  second  motion,  then 
made,  an  attachment  was  granted,  on  the 
ground  that  the  payment  by  A.  was  a  new 
fact,  which  took  the  case  out  of  the  ordinary 
rule ;  it  appearing  also  that  there  had  been 
contumacy  in  the  party  against  whom  the 
rule  was  directed,  and  hardship  on  the  appli- 
cant    Re  BuiUr  and  Mattera,  841 

2.  Second   application    on  new  facts,  341. 
Ante,  1. 

VL  Setting  aside  award :  mistake  of  aibltr»- 
tor. 
Matter  in  difference  omitted  by  mistake. 

It  is  not  an  invariable  rule,  that  the  Conrts 
will  not  set  aside  an  award  on  the  ground 
that  the  arbitrator '  has,  by  mistake,  a4jadi- 
oated  wrongly  on  a  matter  in  difference. 

Where  on  a  question  of  account,  both  par- 
ties to  a  suit  agreed  before  an  arbitrator, 
that  a  given  sum  was  due  to  the  plaintiff  on 
a  particular  item,  and  the  arbitrator,  conceiv- 
ing that  to  be  no  longer  a  matter  in  difference. 


omitted  the  sum  in  the  amooni  whitfk  ha 
awarded  to  the  plaintiff,  the  Govt,  on  motion 
by  the  plaintiff  (who  had  objeet«d  to  the  ad- 
judication without  loea  of  time  Skfler  the  de- 
livery of  the  award),  set  the  award  aside. 
Hutehin§OH  V.  Shepptrton,  9ii 

VII.  Under  convention  "With  foreign  govern- 
ment, 380.    Cbowh,  UL 
YIIL  By  endosure  commiaiioneni,  484.    Cou- 

BXRT,  1. 

ARGUliENTATIVENESS. 
In  pleading.    Plbadzkg,  XIEL 

ARREST. 
L  Generally. 

1.  What  render  is  not,  802.    FoBXios  Ar- 

TACHXENT,  I.  1. 

2.  Phiintiff  himself  taking   part   in,    903. 
County  Court,  IIL 

IL  On  mesne  process. 

1.  What  not  abolished  by  stat  1  A  2  Tick 
0.  110,  802.    FoRBioM  ATTACHifsirr,  L  I. 

2.  Deposit  on  lieirof  bail,  550.    Bail,  IY. 

ASSAULT. 
fV'otice  of  action. 

Bonft  fide  belief  of  the  party  that  he  is  acting 
under  the  game  act,  558.    Acnoir,  L  L 

ASSENT. 

To  deed,  by  a  party  who  does  not  ezeente,  88#. 
Bills,  L  1. 

ASSETS. 
Retaining,  to  meet  fntnre  breaohea,  542.   Cov»- 
HAmp,  IV. 

ASSIGNMENT. 

Of  lease. 

1.  Assignment  over  jnst  before  breach  of 
eovenant,  542.    GoVBirAifT,  IV. 

2.  Covenant  to  Indemnify:  pleni  adminis- 
travlty  542.    Cotbxabt,  IV. 

ASSIZES. 
Holding  quarter  aessiona   cononrrendy  witk, 

738.     SSBBIORB,  L 


ASSURANCK 


LfSUBAXCB. 


ATTACHMENT. 
I.  In  Chancery. 
1.  Nature  of  the  process. 

A  writ  of  attachment  in  Chaneeiy  far  Bcn- 
payment  of  eosts  is  in  the  nature  of  final  pr»- 
0088 :  and  therefore  an  officer  may  jostify  the 


ATTACHMENT. 


ATTORNEY. 
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taking  uid  detaining  under  fnoh  nitaohmont 
without  allowing  any  return  of  the  writ 

Where,  under  itat  5  A  6  Vict.  e.  22,  8.  2, 
the  keeper  of  the  Queen's  prison,  by  warrant 
from  the  Chief  Justice  of  Q.  B.,  received  from 
the  warden  of  the  Fleet  the  plaintiff,  being 
then  in  custody  under  such  writ  of  attach- 
ment :  Held,  that  in  justification  to  an  action 
of  false  imprisonment,  the  keeper  need  not 
show  that  the  plaintiff  was  committed  by 
warrant  to  the  custody  of  the  warden,  the 
writ  being  itself  a  Justification,  and  the  sta- 
tute being  applicable,  though  there  was  no 
commitment 

It  is  no  objection  to  such  plea  of  justifica- 
tion that  the  writ  in  Chancery  appears  to  be 
returnable  immediately,  though  there  i«  no 
arerment  as  to  residence,  so  as  to  bring  the 
ease  within  the  words  of  stat  11  O.  4  &  1 
W.  4,  e.  36,  s.  15.  (3). 

Nor  that  the  writ  is  not  stated  to  have  been 
endorsed  with  the  name  of  the  solicitor.  Cob- 
bett  r,  HuiUoH,  497 

2.  Time  when  returnable,  497.    Ante,  1. 

3.  Endorsement  of  name  of  solicitor,  497. 
Ante,  1. 

XL  Application  for. 
Second  application,  on  new  fiMti,  841.    Ab- 
BiTRATiov,  v.  1. 

III.  Objeotioni  in  answer. 

What  not  available,  341.  ARBiTRAnov,  Y.  1. 
lY.  In  particular  inetanees. 

For  non-performance  of  award,  341.  Arbi- 
tration, V.  1, 

y.  Pleading. 
Justification  :  return  of  writ,  497.     Ante, 
V.  1. 

VI.  Foreign.    Forxion  Attachmbht. 

ATTORNEY. 
L  Qenerally. 

1.  At  common  law ;  effect  of  statnte  of  Mer- 
t4>n,  1,  32.    Post,  II. 

2.  Acting  as  district  auditor  when  interested 
in  part  of  the  aceounts  to  be  taxed,  827. 
Poor,  X.  1. 

8.  Business  done  for  orerseen  running 
through  sereral  years,  524.    Poor,  XIL  1. 

n.  In  inferior  courts. 
Right  of  attorney  of  superior  eourt  to  sign 
roll  and  practise. 

Mandamus  to  the  Lord  Mayor  and  alder- 
men of  London  recited  that  A.,  who  had  been 
admitted  an  attorney  of  the  Superior  Courts 
of  Law  at  Westminster,  and  also  a  solicitor 
of  the  Court  of  Chancery,  had  produced  to 
the  Mayor  and  aldermen  his  admission  to 
those  Courts  properly  verified,  and  requested 
them  to  admit  him  an  attorney  of  a  certain 
i:t/trior  Ckmrt  within  tk»  taid  eiijf,  held  before 


the  Lord  Mayor  and  aldermen,  and  called 
The  Lord  Mayor's  Court,  on  tigning  (Ae  roH 
of  that  Court  as  directed  by  stat.  6  A  7  Vict 
0.  73,  s.  27 ;  and  that  they  bad  refused,  Ac. ; 
and  the  writ  commanded  them  to  admit,  or 
show  cause,  Ac. 

Return :  That  from  time  whereof,  Ae.,  the 
Lord  Mayor's  Court  was  a  Court  of  record, 
and  had  by  custom  jurisdiction  in  the  city  as 
a  court  of  law  and  a  Kourt  of  equity :  That» 
besides  entertaining  ordinary  actions,  it  was 
a  peculiar  jurisdiction  in  which  many  actions 
arising  out  of  customs  of  the  city  were  alone 
triable,  particularly  actions  on  by-laws  for 
breach  of  the  city  customs:  That  a  large  por- 
tion of  the  business,  both  in  law  and  in  equity, 
arose  out  of  the  law  and  peculiar  practice  of 
foreign  attachment,  established  in  the  city 
by  prescription  :  That  the  Court  exercised 
criminal  juriadiction  over  freemen  offending 
against  the  city  laws  and  customs,  on  infor- 
mation filed  by  the  Common  Seijeant,  which 
proceeding  might  result  in  disfranchisement ; 
That  the  business  arising  out  of  the  peculiar 
laws  and  customs  differed  in  form  and  prac- 
tice from  that  of  the  courts  at  Westminster, 
and  required  great  experience  to  qualify  a 
practitioner :  That  by  the  city  custom,  the 
attorney  for  a  plaintiff  administers  an  oath 
to  his  dient,  and  keeps  posaession  of  the  affi- 
davit»  on  which  an  attachment  issues  :  That 
in  certain  actions,  he  takes  sureties,  which 
the  custom  requires  his  client  to  give,  and  he 
ia  answerable  in  case  of  their  insufficiency : 
That,  from  time  whereof,  Ac,  certain  clerks 
or  attorneys  not  exceeding  four  have  had  the 
exclusive  right  of  practising  in  the  said  Court: 
That,  besides  acting  as  attorneys,  they  attend 
the  Lord  Mayor  and  advise  and  assist  him 
as  his  clerks  in  all  matters  of  equity  and  law, 
assist  the  town  clerk  in  corporation  affairs, 
and  perform,  severally  or  together,  certain 
other  official  duties  relating  to  the  public 
business  of  the  Corporation  :  That,  for  many 
years  past,  the  office  has  been  acquired  by 
purchase,  and  the  admission  has  been  fur  life 
(subject  to  removal  for  misconduct),  with 
power  of  alienation  on  payment  of  a  fine,  the 
alienee  being  admitted  by  the  court  of  Mayor 
and  aldermen,  which  is  a  court  of  record, 
and  records  the  admission :  That  the  person 
admitted  makes  the  declaration  required  by 
law  on  admission  to  municipal  offices  and 
takes  a  peculiar  oath  (which*  was  set  forth) : 
And  that  the  clerks  or  attorneys  never  sign 
any  roll,  but  praotiso  immediately  on  admis- 
sion, subject  to  the  control  of  the  court  of 
Mayor  and  aldermen,  who  may  suspend  or 
remove  them  for  misconduct ;  and  that  thero 
is  not,  nor  has  been,  during  the  existence  of 
the  Lord  Mayor's  Court,  any  roll  which  a 
person  admitted  as  an  attorney  could  sign 
And  for  these  reasons,  Ao. 
Special  demurrer. 
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Held,  by  the  Court  of  Queen's  Bench  (as- 
saming  the  objection  of  argnmentatireness 
not  to  be  insisted  upon),  that  the  Lord  May- 
or's Court  was  an  "inferior  wurt,"  within  tbft 
letter  of  stat  6  A  7  Viel.  o.  7S,  8.  27 ;  and 
that  the  ineidenta  of  the  court,  and  office  of 
alComey  therein,  as  stated  in  the  return,  did 
not  render  the  clause  inapplicable  j  the  sta- 
tutory words  being  express. 

And  that  the  want  of  a  roll  was  no  answer; 
for  the  statute  must  bo  taken  to  mean  that> 
if  the  court  had  no  roll  which  a  person  en- 
titled to  admission  oould  sign,  a  roll  must  bo 
provided. 

Judgment,  that  the  return  is  not  yalid,  and 
that  a  peremptory  mandamus  issno. 

On  writ  of  error, 

Held  by  the  Court  of  Ezcheqner  Chamber, 
without  any  decision  on  the  abore  points, 
That  the  writ  was  bad,  inasmuch  as  it  did 
not  show  that  the  court  was,  within  the  terms 
of  Stat.  6  A  7  Viet  o.  73,  s.  27,  an  inferior 
court  "o/iflfir"  or  "o/tquity." 

And  that  the  defect  was  not  helped  by  the 
return,  since  a  peremptory  mandamus  could 
not  go  (as  the  court  below  had  awarded  it) 
in  the  terms  of  the  present  writ 

Judgment  reversed.  Btyina  t.  Mayor  of 
London,  1 

III.  Rsamination. 

1.  Extension  of  time  of  the  oertifieate  being 

in  force. 

This  Court  has  not  power  to  extend  the 
time  during  which,  under  Reg.  Oen.  Easter 
T.  0  Vict,  the  certificate  of  examination  for 
admission  to  practise  as  an  attorney  shall  be 
in  force  :  the  extension  must  be  by  order  of 
a  Judge. 

Where  a  party*  applied  to  the  Court  for 
such  extension  after  the  time  had  expired, 
alleging  that  he  had,  two  years  ago,  given 
the  usual  notices  for  admission  and  passed 
his  examination,  but  had  then  gone  abroad 
on  account  of  ill  health ;  that  the  time  had 
elapsed  while  he  was  abroad  and  detained  by 
continued  illness ;  that,  before  leaving  Eng- 
land, he  had  been  unacquainted  with  the  ne- 
oessity  for  enlarging  the  time,  and  therefore 
made  no  application  for  the  purpose;  and 
that  he  was  negotiating  for  reception  into  a 
partnership,  but  the  negotiation  might  be 
frustrated  if  his  admission  were  delayed ;  the 
Court,  on  the  last  day  of  term,  allowed  him 
to  give  notice  and  be  examined  for  the  pur- 
pose of  admission  daring  the  next  term.  Ex 
parte  Young,  662 

2.  Indulgence    as    to   givbg   notioe,   062. 

Ante,  1. 

IV.  Retainer. 

Inference  of  joint  retainer  on  eonsolidatioii 

of  actions. 

Judgment  having  been  obtained  against 
W.,  the  public  officer  of  a  banking  oompany. 


the  ereditor  issued  writs  of  seu  fk. 
seven  of  the  shareholders,  each  of  when, 
severally,  retained  the  same  attorney  for  Ui 
defenee.  Afterwards,  by  consent,  the  aetieDS 
(in  the  Court  of  Exchequer)  were  eonsoli- 
dated,  and  one  tried. 

Held  that  it  might  be  inferred  from  these 
facts  that  the  several  retainers  were  with- 
drawn, and  a  joint  retainer  given  to  the  at- 
torney by  all  the  defendants  as  to  fiitere 
proceedings:  and 

Held  that  he  might  recover  from  one  the 
amount  of  his  bill  of  costs  in  the  action  tried, 
though  that  party  was  not  the  defendant  in 
the  individual  action. 

The  attorney  delivered  a  bill  of  costs  to 
the  one  defendant,  headed  ''In  the  Exehe- 
qner  of  Pleas  A."  (the  defendant)  "debtor  to 
B."  (the  attorney).  The  name  of  the  psxii- 
cular  cause  tried  was  not  given  ;  but  the 
nature  of  the  business  appeared  by  the  items; 
and  one  of  them,  referring  to  the  judgment 
against  the  public  officer,  mentioned  the  title 
of  the  cause  in  which  that  judgment  was 
given.  The  biU  eontained  items  for  bosinesi 
in  Chancery. 

Held,  a  sufficient  bill  (under  stat  6  4  7 
Vict  0.  73,  B.  37)  to  charge  defendant  for 
the  business  (after  consolidation)  in  the  Court 
of  Exchequer.    Anderton  ▼.  Bojfnton,       308 

V.  Lien  for  costs. 
How  far  considered :  moneys  advanced,  65S. 
Costs,  IL 
VL  Bill :  description  of  the  business  charged. 

1.  Consolidated  action,  308.    Ante,  IV. 

2.  Sufficient  particularity :  naming  tiie  c 
In  an  action  by  an  attorney  for 

done,  it  appeared  that  he  had  delivered  a 
bill,  under  sUt  6  A  7  Vict  c.  73,  s.  37,  which 
contained  charges  in  respect  of  nine  actions 
in  the  Court  of  Exchequer  and  two  in  the 
Court  of  Common  Pleas.  The  courts  and  the 
parties  to  these  causes  were  named  in  the  bilL 
It  contained  also  items  in  respect  of  two  other 
actions,  each  of  which  appeared  to  have  beeaa 
in  some  one  of  the  superior  courts  of  law  : 
as  to  one  of  these,  the  parties  were  named  m 
the  bill :  as  to  the  oUier,  it  appeared  that 
the  present  defendant  had  informed  plaintiff 
that  an  action  had  been  brought  against  him, 
defendant,  and  no  more  appeared  to  have 
been  done.  The  items  in  respect  of  actioai 
as  to  which  both  parties  and  courts  were  spe- 
cified, made  up  the  greater  part  of  the  wlu>l« 
bill. 

Held,  a  sufficient  oomplianee  with  the  sta- 
tute.   JTeenev.  Ward,  bU 

VIL  Endorsement  of  his  name  on  writ 

Attachment  in  Chanoeiy,  407.    Arrici- 
MBVT,  L  1. 

VIIL  Power  of  attorney. 
Stamp,  176.    Stamp. 


AUDIT. 
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DiPtriot,  405. 


AUDIT. 
Poor,  IIL 

AUDITOR. 


L  Of  Union,  327,  873.  Poor,  X. 
II.  Of  difltrict,  327.  Poor,  X.  1. 
IIL  Interested,  327.    Poor,  X.  1. 

AUTHORITY. 

I.  Agent  contracting  without :  remedy,  744. 
AcexT,  I. 

n.  To  hold  out  oommittee-Dum  m  personally 
responsible,  815.    Covmittkr,  1. 1. 

AYERAGB. 
General. 
Contribation  to  salvage,  167.    Irsvrancb,  L 

AVOWRY. 

Per  poor  rates  made  by  select  vestry,  687. 
Poor,  XVIL 

AWARD. 
1  On  reference.  Arbitration. 

II.  Of  tithe  commutation  commissioners,  761. 

TiTBB,  I.   1. 

BAIIi. 
L  Special :  in  particular  prooeedings. 
On  removal  of  canee  commenced  in  the  May- 
or's Courts  802,  807  n.    Forbion  Attach- 
MBBT,  I.  1. 

n.  Special :  from  what  persons  required. 
From  executors  and  administrators,  807  n. 
FoBBiON  Attachmert,  L  1. 

IIL  Payment  into  Court  in  lieu  of. 
Rule  for  repayment  to  defendant 

Where  money  has  been  paid  into  Goqrt  in 
lieu  of  bail,  by  the  defendant,  and  judgment 
is  afterwards  obtained  as  in  case  of  a  nonsuit, 
the  rule  to  pay  the  money  over  to  defendant 
should  be  a  rule  nisi,  and  not  absolute  in  the 
first  instance.    D'Ebro  y.  Sehmidt,  653 

IV.  Taking  out  of  Court :  time. 

The  rule  of  practice  requiring  that  an  ap- 
plication to  take  out  of  Court  money  deposited 
in  lieu  of  special  bail  should  be  made  before 
issue  joined,  is  not  altered  by  staL  1  A  2  Vict 
e.  110.     Welehman  t.  Sturgu,  556 

V.  In  charge  of  misdemeanor. 
Case  for  refoeing  to  take :  malice. 

In  an  action  against  a  justice  for  refusing 
to  take  bail  on  a  charge  of  misdemeanor. 

Held,  that  defendant's  duty  in  this  respect 
waa  not  merely  ministerial,  and,  therefore, 
that  the  action  was  not  sustainable  without 
proof  of  malice.    Lin/ord  y  FiUroy,        240 


BAILMENT. 
To  eommon  carrier,  347.    Carrisa,  L 

BANKING  COMPANY. 

Scire  facias  against  individual  members,  808. 
Attornbt,  IV. 

BANKRUPT. 
L  Assignee:  generally. 
Relation  in  which  he  stands  to  the  general 
body  of  creditors,  128.    Post,  II. 

IL  Evidence. 
Competency  of  creditors. 

In  an  action  brought  against  assignees  in 
bankruptcy  to  try  the  validity  of  the  fiat, 
creditors  of  the  bankrupt,  whether  they  have 
or  have  not  proved,  are  competent  witnesses 
in  support  of  the  flat,  by  stat  6  A  7  Vict  o. 
85,  s.  L     CoUmbxM  v.  PtnhaU,  128 

BASTARDY. 
L  Petty  sessional  divisions. 
Order  bad  as  purporting  to  be  made  in  a  non- 
existent petty  sessional  division. 
An  order  of  filiation  purporting  to  be  made 
''at  a  petty  session,"  of  justices  for  the  county 
of  L.,  "holden  in  and  for  the  petty  sessional 
division  of  H.,  in  the  said  county,  at  H.  afore- 
said,"  and  recited  the  application  of  the  mo- 
ther, ''residing  at  N.  within  this  division," 
to  a  justice  "acting  for  this  division,"  for  S 
summons,  and  that  the  justice  issued  his 
■ummons  "to  appear  at  a  petty  session  to  be 
holden  on  this  day,  for  this  division,  in  which 
the  said  justice  usually  acte."  There  was, 
in  the  county  of  L.,  a  petty  sessional  division 
called  B.  within  which  petty  sessions  were 
usually  held,  at  H.  among  other  places.  H. 
was  within  B. ;  and  the  justices  who  made 
the  order  resided  in  H.,  and  had  been  long 
used  to  act  for  townships  in  the  neighbour- 
hood of  H.,  including  the  townships  of  N. 
and  H.  But  no  petty  sessional  division  of 
H.  had  been  formed  under  stat  9  G.  4,  c.  43, 
or  6  A  7  W.  4,  c  12.    Held  : 

1.  That  the  quarter  sessions,  on  appeal 
against  the  order,  could  take  judicial  notice 
of  the  petty  sessional  divisions  of  the  county. 

2.  That  the  order  was  bad,  as  showing  want 
of  jurisdiction,  though  it  showed  that  the 
party  summoned  had  appeared ;  that,  upon 
these  facts,  there  woe  no  petty  sessional  divi- 
■ion  of  H.  within  the  meaning  of  stats.  7  A  8 
Vict  c  101,  s.  2,  and  8  A  9  Vict  c.  10,  s.  10; 
and  the  order  could  not  be  understood  as  de- 
scribing a  session  for  the  petty  sessional 
division  of  B.,  holden  at  H.  Hegina  v.  Whit- 
tle; 248 

n.  Order  on  putative  father :  with  respect  to 
what  children. 
Not  for  chlM  bom  abroad. 
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A  butardy  order  cannot  be  made  on  the 
pntatire  father  under  stat  7  is  8  Vict  o.  101, 
11.  2,  in  respect  of  a  child  bom  abroad,  al- 
though the  mother  became  pregnant  ivhile 
domiciled  and  resident  in  England  and  re- 
turned to  England  with  the  child  shortly 
after  its  birth.    Begina  v.  Blane,  769 

BELIEF, 
Reasonable,  558.    Action,  I.  1. 

BILL. 
Attorney's.    Attoritbt. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

I.  CoUateral  agreement 
1.  Not  to  sue  for  a  limited  time ;  when  not  a 

defence. 

Assumpsit  on  a  promissory  note  made  pay- 
able by  defendant  to  the  plaintiffs,  as  ezeon- 
tors  of  S.,  on  demand,  with  interest 

Plea,  that,  at  the  same  time  as  the  making 
of  the  note,  an  agreement  in  writing  was 
made,  between  the  defendant  and  other  per- 
sons and  the  plaintiffs,  that  the  note  should 
not  become  due  and  payable  until  one  E. 
attained  the  age  of  twenty-fiTO  years;  or,  if 
he  should  die  under  that  age,  then  upon  cer- 
tain moneys  becoming  divisible  under  the 
f  will  of  S. ;  and  that  he  was  still  living  and 
under  twenty-five.  Issue  was  joined  upon  a 
replication  traversing  the  agreement 

It  appeared  on  the  trial  that  S.,  by  her 
will,  had  bequeathed  half  of  her  residuary 
personal  estate  to  her  daughter,  defendant's 
wife,  and  had  directed  the  plaintiffs,  as  her 
executors,  to  place  out  at  interest  the  remain- 
ing half,  until  the  said  E.,  one  of  her  three 
grandsons,  should  attain  the  age  of  twenty- 
five,  and  to  divide  the  same,  on  that  event, 
equally  between  her  grandsons.  After  the 
death  of  testatrix,  the  plaintiffs  paid  over 
half  the  residue  to  defendant ;  and,  E.  being 
then  under  twenty-five,  the  plaintiffs  invested 
the  remaining  hsif  of  the  residue  in  promis- 
sory notes  payable  on  demand  and  bearing 
interest,  one  of  such  notes  being  the  note 
mentioned  in  the  declaration.  At  the  time 
of  making  this  note,  an  indenture,  to  which 
the  defendant,  the  grandsons  and  the  plain- 
tiffs were  parties,  was  executed  by  all  the 
parties  thereto  except  the  plaintiffs.  The 
indenture,  after  reciting  the  will  and  death 
of  testatrix,  and  the  payment  of  half  the 
residue  to  the  defendant,  recited  .that  the 
grandsons  had  requested  the  plaintiffs  to  in- 
vest the  remaining  half  of  the  residue  upon 
the  security  set  forth  in  the  schedule  to  the 
deed,  "until  the  same"  would  "he  divisible 
under  the  trusts  of  the  said  will ;  which  they" 
had  <•  agreed  to  do  upon"  the  grandsons  ez«- 


outing  the  indenture,  "in  order  to  indemnify* 
the  plaintiffs  '<agunst  any  loes  ordiminntiom 
that"  might  "happen  to  the  said  trust  estate 
and  moneys,  or  Uie  interest  or  income  there- 
of, by  the  failure  of  the  said  securities ;"  and 
there  was  a  covenant  by  the  grandsons,  in 
consideration  of  the  premises,  to  indemnify 
the  plaintiffs  accordingly  ;  and  a  further  co- 
venant'by  the  two  other  grandsons,  that  E^ 
who  was  then  a  minor,  should  execute  the 
indenture  on  attaining  his  minority.  The 
security  referred  to,  as  set  forth  in  the  sche- 
dule, consisted  of  the.  promissoiy  note  in  the 
declaration,  and  other  notes  payable  alio  on 
demand  with  interest  The  plaintilft  were 
present  at  the  execution  of  the  deed,  assented 
to  it,  and  acted  upon  it  A  verdict  was  fond 
for  the  defendant 

Held,  by  the  Court  of  Queen's  Bench,  that 
the  plaintiffs  were  bound  by  the  indenture, 
the  meaning  of  which  was,  that  the  securities 
mentioned  in  the  schedule  should  remain 
outstanding  until  E.  attained  twenty-five; 
and  that  the  plea  was  proved. 

Held,  by  the  Court  of  Exchequer  Chamber, 
on  error,  that  the  agreement  in  the  indeatore 
waa  collateral  to  the  agreement  in  the  deela- 
ration,  because,  though  stated  to  bo  contem- 
poraneous, it  was  not  stated  to  be  parcel  of 
it,  and  was  not  between  the  same  parties; 
that,  as  a  collateral  agre^ent,  it  was  invalid 
for  want  of  consideration,  and  was  no  defenee, 
being,  at  most,  a  covenant  not  to  sue  for  a 
limited  time,  and  also  a  covenant  wiih  other 
covenantees  than  the  defendant  alone ;  and 
that  the  plea  was  bad,  and  the  pUdntifls  en- 
titled to  judgment,  notwithstanding  the  ver- 
dict    Webb  ▼.  iS^icer,  880 

2.  ConsideraUon,  886.    Ante,  I. 

3.  Between  what  parties,  886.    Ante,  1. 

n.  Agreement  parcel  of  the  instrument 
When  inconsistent  with  the  terms  of  Uw  bill 
or  note,  886.    Ante,  L  1. 

m.  Release. 
Express  reservation  as  to  parties  j<»ntly 

liable. 

Where  a  deed  is  not  set  out  on  oyer,  bat 
is  pleaded  according  to  its  alleged  legal  effect, 
Non  est  factum  puts  in  issue  the  alleged  efiiBet 
of  the  deed  as  well  as  its  execntioa. 

To  a  declaration  on  a  promissory  note^  de- 
fendant pleaded  that  the  note  was  the  jotat 
and  several  note  of  himself  and  6.;  that 
plaintiff,  by  deed  poll  without  defendaatli 
consent,  released  O.  from  the  note  and  sll 
actions,  Ac;  and  thereby  also  released  de- 
fendant from  the  same.  Replication,  Ken 
est  factum.    Held, 

That,  as  the  plea  did  not  set  out  the  deed 
.  on  oyer,  the  replication  put  in  issue  the  exe- 
cution of  such  a  deed  as  released  the  defend- 
ant   And  that  a  deed  of  rdease,  ezeeated 
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by  plainUff  and  othen,  ereditora  of  O.,  eon- 
Uioing  an  express  dause  that  the  release  to 
Q.  should  not  operate  to  discharge  any  one 
jointly  liable  with  O.  on  securities  to  the  said 
creditors,  did  not  release  the  defendant;  and 
that,  therefore,  plaintiff  was  entitled  to  the 
verdict  on  this  issne.     North  v.  Wakefield, 

636 

IV.  Forgery. 

When  the  tme  payee  cannot  adopt  a  payment 
obtained  by  a  forgery  changing  the  payee, 

187.      MOKKT  HAD  AKO  RBCKITBD,  L 

V.  Pleading. 

1.  Release :  Non  est  factum,  536.  Ante,  IIL 
3.  Description  ofbill  in  detinue,  548.   Amkhd- 
VBHT,  L  2. 

3.  Collateral  agreement :  oonsidention,  886. 
Ante,  L  1. 

BONA  FIDES. 
Question  for  jury,  558.    Acnov,  L  1. 

BOROUGH. 
MunieipaL    MnmczPAL  Coepobatioii. 

BRSACH. 

Indemnity  against  future  breaches,  542.    Coyb- 
BANT,  IV. 

BRIDGE. 
I.  When  rateable. 

To  highway  rate,  399.     Hiqhwat,  IL 
XL  Over  railway. 

How  obtained,  988.    Cbbtxobari,  L 

BROKER. 
Distraining. 
Liability  of  landlord,  780.     Aobbt,  IL 

BUILDING  ACT. 

Rewards  in  cases  of  fire. 
Magistrate's  jurisdiction. 

Under  the  Metropolitan  Buildings  Aot,  14 
G.  3,  0.  78,  ss.  76,  77,  a  magistrate  has  juris- 
dicUon  to  fix  the  amount  of  reward  to  be  paid 
to  the  keepers  of  engines  brought  to  extin- 
guish fires,  and  order  it  to  be  paid,  although 
the  parish  officers  do  not  originate  any  pro- 
ceeding before  him  for  that  purpose.  Begina 
V.  Oombe,  179 

CADETSHIP. 
Bale  of  nomination. 

Stat  49  G.  3,  o.  126,  s.  3,  which  makes  it 
a  misdemeanor  to  receive  money  for  any 
"office,  commission,  place,  or  employment^ 
specified  in  the  act  (including  offices,  Ac,  be* 
longing  to  or  under  the  appointment  of  the 
East  India  Company),  applies  to  the  sale  of 
VOL.  XIII. — 76  8 


an  East  India  director's  nomination  to  a  oa- 
detohip. 

Although,  by  the  practice  of  the  Company, 
such  nomination  is  given  only  in  the  form  of 
a  presentation  of  >ihe  party  by  the  director 
to  the  Court  of  directors  as  a  cadet,  "pro- 
vided  he  shall  appear  to"  them  "eligible:" 
and  the  psrty  must  alterwards  be  examined 
by  committee  and  passed.  And  although  the 
nomination  only  gives  the  party,  when  ex- 
amined and  passed,  a  right  to  go  out  to  India, 
which  he  does  at  his  cwn  expense,  and  ob- 
tains a  commission  on  his  landing ;  but  be- 
fore that  time  he  receives  no  pay  from  the 
Company,  and  is  not  under  their  control. 
Begina  v.  Ckarretie,  447 

CALL. 

When  made  in  point  of  time,  998.    CovpArr^ 
LL 

CANAL. 
Company. 
Statutory  liability  to  repair  highways,  911. 
High  WAT,  V.  1. 

CAPACITY. 
To  form  a  judgment 
Evidence,  292.    Ibsubabcb,  IV.  1. 

CAPTAIN. 

Habitual  drunkenness  of,  292.     Ibbueabcb, 
IV.  1. 

CAPTION. 
Inaooaxw7  in,  642.    Poob,  V.  1. 

CARGO. 

I.  Liability  to  salvage,  167.    Irsubabcb,  IV.  1. 

IL  Lien  on,  an  insurable  inCsresty  167.    Inbvb- 
AMCB,  IV.  1. 

CARRUGB. 
Innkeeper's  lien  on,  197.    Ihbxbbpbb. 

CARRIEK 

L  Terms  of  his  contract 
Memorandum  delivered  by  him  as  part  of  his 
receipt 

Case.  The  declaration  alleged  that  defend- 
ants were  proprietors  of  a  railway  and  of 
carriages  for  the  conveyance  of  passengers, 
cattle,  goods, *Ac.,  for  reward;  that  plaintiff 
delivered  to  them,  and  they  received  from 
him,  a  horse  of  plaintiff  to  be  "  safely  and 
securely"  carried  by  th  em  upon  their  carriages, 
and  to  be  safely  and  securely  delivered  to 
plaintiff,  at  a  place  mentioned,  for  reward. 
That  thereupon  it  was  their  duty  "  safely  and 
securely"  to  oonvey  and  deliver  the  horse  as 
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tioresaid;  yet  that  defendantfl  did  not  use 
dae  care  about  its  oonreyanoey  bat  so  negli- 
gently conducted  themselves  therein,  tha^ 
by  reason  of  the  defeotiye  state  of  the  car- 
riage.in  which  the  horse  was  conveyed,  it 
was  killed.  Plea,  denying  that  the  horse  was 
delivered  and  received  "to  bo  safely  and  se- 
curely^ carried  as  alleged.     Issue  thereon. 

It  appeared  at  the  trial  that  the  plaintiff 
had  pointed  out  a  defect  in  one  of  the  parti- 
tions of  a  horse-box  shown  to  him  for  the 
reception  of  his  horse ;  that  a  servant  of  the 
defendants  then  endeavoured  to  secure  the 
partition,  and  assured  the  plaintiff  that  he 
had  done  so;  that  the  horse  was  carried  in 
that  box ;  and  that  the  horse's  death  was  occa- 
sioned during  the  journey  by  the  insecurity 
of  the  partition.  A  receipt  was  given  to 
plaintiff  for  the  amount  paid  for  conveyance 
of  the  horse,  at  the  foot  of  which  receipt  was 
written :  X.  B.  This  ticket  is  issued  subject 
to  the  owner's  undertaking  all  risks  of  con- 
veyance whatsoever,  as  the  Company  will 
not  be  responsible  for  any  iigury  or  damage 
^  (however  caused)  occurring  to  horses  or  car- 
riages, while  travelling,  or  in  loading  or  un- 
loading."   Held : 

That  the  terms  of  the  memorandum  formed 
part  of  the  contract  for  the  conveyance  of  the 
horse,  and  that  they  disproved  the  averment 
in  the  declaration  that  the  defendants  re- 
ceived the  horse  "  to  be  safely  and  securely" 
carried. 

Qucere,  whether,  notwithstanding  the  terms 
of  the  memorandum,  the  plaintiff  might  not 
have  alleged  that  it  was  the  duty  of  the  de- 
fendants to  provide  a  sufficient  carriage,  and 
have  charged  them  with  the  damage  arising 
from  a  breach  of  that  duty.  Shaw  v.  York 
and  North  Ifidland  BaUway  Company ,     347 

II.  Duty. 

1.    To  provide   a   sufficient   carriage,  347. 
Ante,  I. 

III.  Pleading  and  evidence. 

1.  Averment  of  receipt  to  carry  safely  and 
securely,  347.    Ante,  I. 

2.  Avermentofduty  and  breach,  347.  Ante,L 

CASE. 
I.  Action  on  the  case :  when  the  proper  form. 

For  action  against  justices,  393.    Jubticb,  X. 
IL  Particular  instances. 

1.  For  dilapidations,  572.    Dilapidatioks,  L 

2.  For  refusing  to  take  bail,  240.    Bail,  Y. 
III.  Pleading. 

What  may  be  taken  to  be  a  declaration  in, 
426.    FiSHBBT,  L  I. 

eAUSB. 
Ressonable  and  probable. 
Distinguished  from  bona  fides,  658.    AonoN, 
LI. 


CERTAINTY. 

In  description  of  chattel  in  detinue,  548.  Ajnus- 
VENT,  L  2. 

CERTIFICATE. 
Of  judicial  officers. 
Fair  and  liberal  construction,  42,  71.    Wrr- 
HESS,  L  1. 

CERTIORARL 

L  Notwithstanding  daiue  taken  away :  exeece 

of  jurisdiction. 

Compensation  jury  exceeding  their  jnriadle- 

tion. 

Where  a  compensation  jury,  snmmooed 
under  stat  S  A  9  Vict  c.  18,  awarded  not 
only  the  purchase-money  to  be  paid  for  land 
required  by  a  railway  eompany,  and  compen- 
sation for  severance,  but  also  an  additioiial 
sum,  as  the  expense  to  be  incurred  by  tli« 
land-owner  in  building  a  bridge  as  the  mesna 
of  communication  between  the  severed  por- 
tions of  his  land :  Held, 

That,  as  to  the  last-mentioned  item,  there 
was  excess  of  jurisdiction,  because  it  was  for 
the  justices,  under  stat.  8  A  9  Vict,  c  20,  ea. 
68, 69,  to  enforce  the  making  of  a  proper  com- 
munication between  the  severed  parts  of  the 
land  at  the  expense  of  the  company :  And 
that,  in  consequence  of  such  partial  excess  of 
jurisdiction,  a  certiorari  might  issue  to  re- 
move the  whole  proceedings,  although  cer- 
tiorari was  taken  away  by  stat  8  A  9  Yiot  e. 
18,  s.  146.  Begina  v.  South  Walea  Bailmmf 
Company,  986 

n.  When  the  proper  remedy. 
To  question  order  of  Poor  Law  ComminioB- 
ers,  405.    Poos,  IIL 

IIL  In  what  eases. 

1.  To  remove  district  accounts,  327.  Pooi^ 
X.L 

2.  To  bring  up  auditor's  acooonts  and  aUov- 
ances,  873.     Poor,  X.  4. 

3.  To  remove  cause  oommenoed  in  the 
mayor's  cour^  802.  Fobsigv  ArrACB- 
XXNT,  I.  L 

IV.  Special  bail  on. 

When  required,  802, 807.    Forbion  Aitacb- 

XENT,  I. 

V.  Return. 

In  usual  form  when  sufficient,  though  omit- 
ting important  aUegationa,  802.    FoRUOV 

^  ATTACHMBirT,  L  1. 

VL  Costs. 
When  disallowed,  327,  340.    Poor,  X.  1. 

CHANCERT. 
L  Court  of. 
Of  the  Isle  of  Haa,  613.    Habbas  GoRrai^I 
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n.  Commitment  for  eontempt 

1.  For  contempt  oat  of  Courts  613.    Hxbbxs 
•  Corpus,  L 

2.  Form  of  wmrrant>  613.  Habeas  Corpus,  I. 

m.  Bxeeution. 

Attachment  for  non-pajment  of  costs,  497. 
Attachicbnt,  I.  1. 

CHARACTER. 
Of  lerran^  796.    Dxpamatiov,  L 

CHARGEABILITY. 
Of- lunatic,  873.    Poor,  X.  4. 

CHARTER-PARTY. 

I.   EntsMd  into  by  agent  without  Mthoritj, 
remedy,  744.    Aoxirr,  I. 

XL  Representation  and  warrantees. 
1.  Distinction  between. 

Assnnipslt  on  charter-party,  by  which  de- 
fendant hired  a  ship  from  plaintiffs  to  go  to 
CroDstadt,  and  there  take  a  full  cargo  of  tal- 
low or  of  tallow  and  deals,  Ac,  and  proceed 
thence  to  London:  allowance  for  laying  days 
and  demarrage :  Averment  that  the  ship  went 
to  Cronstadt:  Breaches,  that  defendant  did 
not  load  a  cargo  as  agreed,  but  shipped  deals 
only  and  no  tallow :  and  that  he  detained  the 
ship  boyond  the  time  stipulated:  whereby 
plaintiffs  earned  less  freight  than  they  other- 
wise would,  and  lost  the  use  of  the  ship  dur- 
ing the  extra  time  of  detention.  Plea :  That 
at  the  time  of  making  the  eharter*party, 
plaintiffs  represented  to  defendant  that  the 
ship  was  at  Wyburgh  in  Russia,  and  defend- 
ant entered  into  the  charter-party  confiding 
in  such  representation,  whereas,  at  the  time, 
Ac.,  the  ship  was  not  at  Wyburgh.  Replica- 
tion ;  That,  at  the  time  of  making  the  charter- 
party,  and  of  the  said  representation,  plain- 
tiffs also  represented  to  defendant,  and  it  was 
mentioned  in  the  charter-par^y,  that  the  ship 
was  bound  on  a  royage  horn  Wyburgh  to 
Hull,  and  the  plaintiffs  did  then  beliere  that 
she  was  at  Wyburgh,  and  about  to  sail  to 
Hull ;  and  in  &ct  she  had  Just  sailed  on  her 
voyage  from  Wyburgh  to  Hull.  Rejoinder : 
That  the  representation  mentioned  in  the 
plea  was  contained  in  the  charter-party,  and 
was  parcel  thereof,  and  of  the  contract  there- 
by made ;  and  that  the  ship  was  not,  at  the 
time  of  the  making  of  the  ehar^r-party,  at 
Wyburgh.    On  special  demurrer, 

Held :  That  the  mere  representation,  as 
alleged  in  the  plea,  was  no  answer  to  the  de- 
claration :  and  that  the  rejoinder,  if  it  alleged 
a  warranty,  was  a  departure. 

Held  by  Erlb,  J.,  that  if  the  rejoinder  had 
not  been  a  departure,  the  breach  of  warranty 
would  not  have  been  an  answer  to  the  aotioui 


the  defendant  having  to  some  extent  availed 
himself  of  the  contract    Elliot  v.  Von  Otekn, 

633 
2.  Breach  of  warranty  when  no  answer,  632* 
Ante,  1. 

in.  Pleading. 
Departure,  632.    Ante,  IL  1. 

CHILD. 
Pabxnt  avd  Child. 

CHOSE  IN  ACTION. 
Sale  ot,  548.    Dut,  m. 

CLAIM. 

Under  convention    with  foreign  government, 
880.    Crown,  IIL 

COLOUR. 
In  pleading,  462,  482.    CoirrEAOT«  VIII.  2. 

COMMISSION. 

I.  Judicial 
Determination  of  prior  by  subsequent  com- 
mission, 738.    Sbssioiis,  L 

n.  To  examine  witnesses. 
What  evidence  inadmissible,  292.     iHBxm- 
▲HOX,  IV.  1. 

COMMISSIONER. 
L  For  the  execution  of  public  works. 
How  constituted:  commissioner  or  agent»  143. 

COMPBRBATIOlf,  L  I. 

n.  Tithe  commissioners.    Tim. 

IIL  Poor  law  commissioners,  269.  >  Poor,  IV.  1. 

rV.    Enclosure    commissioners,   484.      Corr- 
BBHT,  1. 

COMMITTAL. 
I.  Nature. 

1.  Distinction  between  eommitiil  for  pnnish- 
ment  and  committal  till  answer,  613.  Ha- 
BBA8  Corpus,  I. 

2.  By  way  of  punishment  or  in  exeentioB* 
903.    CouHTT  Court,  IIL 

n.  For  felony. 
Effect  of  abortive  trial,  71^ 

HL  On  fraud 
HL 

IV.  For  ' 


V. 

U* 
VL  ^ 

Whex 


^  defend. 
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COMPANY. 


VIL  Form. 
Anthority  of  person  committiDg,  618.    Ha- 
beas Corpus,  L 

VIIL  Supporting  bad  committal  by  good  oon- 
yiotion,  218.    Convictiox,  V.  1. 

COMMITTEE. 

L  Of  company:  personal  liability  of  eomoittee- 
man. 
1.  Principle  of  such  liability :  anthority  and 

credit. 

In  an  action  against  a  member  of  the  com- 
mittee of  a  projected  Railway  Company  for 
work  and  labour,  goods  supplied,  and  money 
paid,  the  jury  are  to  consider  whether  the 
defendant,  by  taking  upon  him  the  character 
of  a  committee-man,  and  afterwards  acting  in 
the  affairs  of  the  Company,  has  authorized 
the  Company's  solicitor  or  secretary,  or  any 
member  of  the  Committee,  to  hold  him  out 
to  the  world  as  personally  responsible  for  the 
reasonable  and  necessary  expenses  incurred 
in  forming  such  a  Company,  and  on  its  be- 
half; and,  then,  whether  the  credit  was  giren 
on  the  faith  of  his  being  so  personally  respon- 
sible. 

A  committee-man  by  merely  allowing  his 
name  to  appear  in  that  character  in  the  ordi- 
nary form  of  prospectus  issued  by  railway 
companies  incurs  no  liability  to  a  tradesman 
who  supplies  goods  to  the  Company ;  but  the 
consent  of  a  person  to  his  name  so  appearing 
may  be  a  fact  of  importance  on  a  question  of 
such  liability,  as  showing  that  he  took  an  in- 
tCBestin  the  proposed  concern,  whether  merely 
as  a  patron  and  well-wisher,  or  as  co-operating 
in  the  measures  preparatory  to  its  formation. 
It  becomes,  therefore,  material  to  know  what 
the  committee  was  doing  when  he  joined  it, 
and  whether  he  knew  what  it  was  doing,  and 
eoncurred  therein.  If  advertising,  printing, 
and  stationery  are  necessary  to  the  working 
of  the  committee,  and  no  fund  has  been  raised 
to  pay  for  such  necessaries,  the  tradesman 
may  justly  suppose  that  all  who  act  on  the 
committee  have  authorised  him  to  supply 
them  on  their  credit,  although  the  individnal 
committee-man  has  not  specifically  given  such 
authority,  and  though  the  tradesman  may 
know  nothingmoreof  the  committee-men  than 
that  they  are  probably  men  of  character  and 
substance.  The  absence  of  the  committee- 
man's intention  to  pledge  his  credit  is  imma- 
terial, if  he  hare  given  the  authority  before- 
hand. 

If,  however,  the  tradesman  looked  solely  to 
*/he  deposits  on  shares  as  the  ftind  from 
which  payment  was  to  be  made  to  him,  he 
has  no  cause  of  action  against  the  committee- 
man. 

^s  the  liability  of  the  committee-man  arises, 
not  froi^  his  filling  that  character,  but  from 


his  authorising  the  orders  for  goods  or  ssr- 
vices,  his  admission  of  general  liability  may 
be  evidence  of  his  having  authorized  sndi 
orders  before  his  name  appeared  on  the  eoin- 
mittee. 

The  jury  are  to  consider  whether  such  an 
admission  was  made  because  the  actual  lia- 
bility in  law  was  questionable,  and  for  the 
purpose  of  preventing  litigation,  or  whether 
the  admission  is  referable  to  his  oonaeientioas 
conviction  that  his  acts  have  made  him  per- 
sonally liable.  In  the  latter  case  they  may 
infer  his  general  liability. 

Whore  a  party  has  incurred  and  paid  costs 
in  bringing  actions  against  eommittee-mea  to 
recover  the  amount  of  his  claim,  at  the  request 
of  another  committee-man,  he  may  recoTcr 
such  costs  from  the  committee-man  at  whose 
instance  he  sued,  under  the  eommon  count 
for  money  paid. 

Where  it  appeared  that,  on  the  trial  of  sa 
action  against  a  committee-man  of  a  projected 
railway  company,  one  of  the  jury  was  also  a 
member  of  the  committee,  and  had  been  sued 
in  respect  of  the  claim  then  in  question,  the 
Court  granted  a  new  trial,  on  payment  of 
costs. 

The  affidavit  of  a  juryman  may  be  reeeivtd 
to  explain  the  circumstances  under  which  he 
came  into  the  jury-box  on  the  trial  of  acaase 
affecting  his  own  interest,  though  his  alfidarit 
of  what  occurred  in  the  box  during  the  trial 
is  not  reoeivabie.  BaiUjf  v.  Maeanlof/,  81& 
2.  Evidence  of  authority :  conduct  and  ad- 
missions, 815.  Ante,  I. 
8.  Credit  given  to  fund,  815.  Ante,  1. 
IL  Miscellaneous  points. 

1.  Costs  of  action  V>i^oM<^^*d  against  one 
member  at  the  request  of  another,  815. 
Ante,  I.  1. 

2.  One  member  acting  as  juryman  in  action 
against  another  member,  815.    Ante,  L  1. 


COMMON. 


Tenancy  in   common. 
Ejectmkvt. 


TsHANT  nr   CoHVoiL 


COMMXTTATION. 

Of  tithe.    TxTHB. 

COMPANY. 
I.  Calls. 
1.  When  made  in  point  of  time. 

Under  the  Companies'  Clauses  act,  8  A  9 
"Vict  c  16,  s.  22,  a  call  of  money  or  shares  is 
made,  in  point  of  time,  when  tiie  resohrtion 
to  call  is  passed,  not  when  notice  of  the  esll 
is  given  to  the  shareholder. 

Therefore,  by  sect  16,  a  shareholder  caaaol 
legally  transfer  his  share  after  the  passing  of 
such  resolution,  without    paying  the  cal^ 


COMPANY. 


COMPENSATION.       1019 


tbongh  h«  has  «zeeated  a  deed  of  transfer 
before  notice  of  the  oaU  waa  e erred  upon  him. 
Be^fina  y.  Lomdondenj  and  CoUraine  Bail- 
way  CompoM^y,  998 
2.  Who  bonnd  to  pay,  998.    Ante,  1. 


fl.  Transfer  of  share. 
What  calls  to  be  first  paid,  998.    Ante,  L  1. 

in.  Register. 
Mandamus  to  enter  memorial  of  transfer,  998. 
Ante,  L  1. 

IV.  Joint  stock :  liabilltj  of  shareholders. 

1.  When  limited  to  the  common  property. 
A  policy  of  insnranoe  under  the  common 

seal  of  a  Joint  stock  company,  contained  the 
following  proviso :  "That  the  said  policy,  and 
anything  therein  contained,  shall  in  no  case 
extend,  or  be  deemed  or  construed  to  extend, 
to  charge  or  render  liable  the  respective  pro- 
prietors of  the  said  company,  or  any  of  them" 
Ac,  to  any  claim  or  demand  whateoerer  in 
respect  of  the  said  policy,  or  of  the  insurance 
thereby  made  beyond  the  amount  of  their,  his, 
or  her  individual  shares  or  share  in  the  capital 
stock  of  the  said  company,  but  that  the  capi- 
tal stock  and  fund  of  the  said  company  shall 
alone  be  oharged  and  liable  to  answer  all 
claims  and  demands  by  virtue  of  the  said  as- 
surance or  incident  thereto."    Held, 

That  the  terms  of  the  policy  precluded  the 
assured  from  any  remedy  at  If  w  against  in- 
dividual shareholders ;  and  consequently,  that, 
after  using  due  diligence  to  obtain  satisfaction 
of  a  judgment  recovered  against  the  company, 
in  an  action  on  such  policy,  by  execution 
against  the  property  of  the  company,  he  was 
not  entitled  to  issue  execution  against  an  in- 
dividual shareholder,  under  sects.  66  and  68 
of  Stat.  7  A  8  YioL  c  110.  Halk«t  v.  Merchant 
Trader^  Company,  960 

2.  Scire  faotas  against  members,  808.     At- 
TOBVST,  IV. 

V.  Committee 
Personal  liability,  815.    Covhittbe,  L  1. 

VL  Winding  up  act :  stay  of  proceedings. 
When  not  discretionary. 

Under  the  Winding  up  Act,  11  A  12  Vict 
c.  45,  8.  75,  if  a  creditor,  having  sued  out  a 
scire  facias  against  a  contributor  to  a  com- 
pany whose  affairs  have  been  referred  to  the 
Master,  does  not  obtain  the  Master's  permis- 
sion to  proceed,  and  has  not  proved  before 
the  Master,  a  judge  is  bound,  if  called  upon, 
to  stay  the  proceedings  till  such  proof  has 
been  made,  and  cannot  exercise  a  discretion 
with  reference  to  the  propriety  or  impropriety 
of  the  conduct  pursued  by  the  Company  or 
the  contributor.     Marton  v.  Lun<l, 

VIL  Bailway  company. 
Contract  to  carry,  347.    Carrier,  L 


Yin.  Statutory  liabUitiei. 
Indictment  for  non-repair  of  a  highway,  911* 
HlOHWAT,  V.  1. 
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COMPENSATION. 
I.  For  land  taken  or  injured  by  public  works. 
1.  Notice  of  intention  to  take  :   in  whose 

names  to  be  issued. 

A  local  drainage  act  created  the  lords  or 
ladies  of  three  manors,  or  in  his  or  their  ab- 
sence their  agents  appointed  in  writing  under 
their  hands,  commissioners  for  executing  the 
act.  The  act  authorised  the  commissioners 
to  take  lands  for  the  purposes  of  the  drainage, 
and  contained  clauses  for  that  purpose  to  the 
same  effect  as  those  contained  in  the  Lands 
Clangs  Consolidation  Act  (8  A  9  Viet.  o.  18) 
subsequently  passed. 

The  three  lords  of  the  manors,  by  writing 
under  their  hands  respectively,  appointed  the 
defendants  their  agents.  The  defendants 
acted  as  commissioners,  and  required  to  take 
for  the  purposes  of  the  act,  3  acres,  1  rood, 
25  perches,  of  the  plaintiff's  land.  They  gave 
plaintiff  a  notice  in  writing  describing  by 
metes  and  bounds  the  specific  acres,  roods, 
and  perches  required,  and  containing  every 
particular  required  by  the  act  in  such  a  no- 
tice. The  plaintiff  refused  to  treat;  and  the 
commissioners  thereupon  issued  a  warrant  to 
the  sheriff  of  the  county  to  summon  a  jury  to 
assess  the  sum  to  be  paid  to  the  plaintiff  for 
the  purchase  of  3  acres,  1  rood,  25  perches  of 
land  required  for  the  purposes  of  the  aot ;  but 
the  warrant  did  not  recite  or  refer  to  the  no- 
tice, and  did  not  describe  specifically  which  S 
acres  1  rood  25  perches  were  required.  The 
plaintiff  had  200  acres  of  Uind  in  the  district 
Both  the  notice  and  warrant  were  in  the  de-^ 
fendants'  names,  as  commissioners. 

A  jury  were  iifipanelled,  and  assessed  the 
price  of  the  3  acres  1  rood  25  perches  pointed 
out  to  them,  which  were  in  fact  the  same  land 
specifically  described  in  the  notice.  An  in- 
quisition was  drawn  up,  reciting  the  warrant 
but  not  the  noUoe,  and  not  showing  specifi- 
cally in  respect  of  wj^ich  .3  acres  1  rood  26 
perches  of  the  plaintiff's  land  the  price  was 
assessed.  The  plaintiff,  who  had  throughout 
protested  against  the  proceedings,  reftised  to 
receive  the  price  so  assessed.  The  defendants 
paid  the  price  into  the  bank  (under  a  sec- 
tion in  the  local  act  enabling  them  so  to  do), 
and  entered  on  the  land.  The  plaintiff  having 
brought  an  action  against  them  for  so  doing : 
Held: 

1.  That  the  defendants,  by  the  above-men- 
tioned appointment,  were,  themselves  commis- 
sioners under  the  local  act,  and  not  mere 
agents  of  the  lords  of  the  manors;  and  that 
the  notice  and  warrant  were  properly  issued 
in  the  defendants'  own  names, 

2.  That  the  statutable  title  of  the  defend- 
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Ant8  to  the  land  wu  made  oa^  and  that  the 
warrant  and  inqaiaition  were  good,  as  they 
showed  ererything  which  by  the  act  of  par- 
liament waa  cognisable  by  Uie  sheriff  and  in- 
quest; and  it  was  sufficient  that  in  fact  there 
was  a  notieci  that  in  fact  the  land  described 
in  it  was  the  same  as  that  shown  to  the  jury, 
And  that  in  fact  the  parties  did  not  agree, 
those  being  matters  into  which  the  sheriff  and 
jury  could  not  inquire,  and  which,  theirefore, 
it  was  not  necessary  to  mention  in  the  war- 
rant or  inquisition.  OatUr  v.  CookCf  143 
2.  Effect  of  a  sufficient  notioe  being  given 
in  fact,  143.    Ante,  1. 

n.  For  land,  Ac,  occupied  by  order  of  public 
authority. 

For  use  and  occupation  of  workhouse  by  order 
of  Poor  Law  Commissioners,  269.    Poor, 

rv.  I. 

m.  For  land  taken  by  railway  company :  ex- 
cess of  jurisdiction. 

Sum  allowed  for  cost  of  making  communica- 
tion by  bridge,  988.     Cebtiorabi,  L 

rv.  Warrant  to  the  sheriff  to  summon  a  jury. 

1.  Need  not  describe  matters  into  which 
the  sheriff  and  jury  cannot  inquire,  143. 
Ante,  I.  1. 

2.  Need  not  recite  or  refer  to  the  notice  to 
Uke,  143.    Ante,  I.  1. 

3.  Need  not  describe  specifically  the  land, 
143.    Ante,  L  1. 

4.  Need  not  show  that  the  parties  could 
not  agree,  143.    Ante,  L  1. 

V.  Inquisition. 
Wl)at  need  not  be  shown,  143.    Ante,  L  1. 

COMPETENCY. 
Of  witness.    Witness. 

COMPROMISE. 

Admissions  with  a  view  to,  815.     Covmittkb, 
LI. 

CONCLUSION. 

To  the  country,  462.    Contract,  VIIL  2. 

CONDITION. 
Precedent. 
Pleading,  462.    Contract,  VnL  2. 

CONDUCT, 
r.  Inferences  from. 
That  a  corporation  has  been  legally  dissolved, 
269.    Poor,  IV.  1. 

IL  Of  provisional  committee-men,  815.    Cox- 
uitteb,  I.  1. 

CONFIRMATION. 
By  witness  of  former  depositions,  292.    Irsur- 

ABOB,  IV.  1. 


CONSENT. 

I.  Sums  to  be  paid  with  the  oonssnt  of  a  Bia> 
gistrate. 

Power  to  fix  the  sum  when  implied,  179. 
BvihhinQ  Act. 

II.  Evidence  of. 

By  conduct,  269.    Poor,  IV.  1. 

CONSIDERATION. 
Denial  of,  462.    Cobtbact,  VIIL  2. 

CONSOLIDATION. 
I.  Of  proceedings  by  9ei.  fa.  against  sevml 
members  of  a  joint  stock  banking  com  pas  j, 
308.    Attorney,  IV. 

IL  Joint  retainer  of  attorney,  308.    Attobnbt, 
IV. 

III.  Joint  retainer  on,  308.    Attobbxt,  IV. 

CONSTABLE. 

Special 

L  Power  of  borough  justices  to  appoint 

The  borough  of  Manchester,  which  waa  in- 
corporated by  charter  in  October,  1838,  sad 
has  a  separate  commission  of  the  peace  sad 
grant  of  quarter  sessions,  is  situate  locsily 
within  the  Manchester  division,  one  of  sevcnl 
into  which  the  county  palatine  of  Lancaster 
is  divided,  and  in  and  for  each  of  which,  ia- 
eluding  the  Manchester  division,  petty  seesicni 
are  held.  An  order  was  made  at  sprdal 
sessions  for  the  borough,  under  stat  1  k  i 
W.  4,  c.  41,  s.  13,  requiring  the  county  trtSr 
surer  to  pay  for  the  services  of  special  con- 
stables called  out  and  appointed  (in  Aagust) 
by  justices  of  the  borough  under  the  aaae 
act,  and  for  the  staves,  Ac  On  mandamiu 
to  pay,  and  return  thereto.  Held,  no  ansver 
that  the  constables  were  called  out  within  the 
Manchester  division,  and  that  the  order  was 
not  made  by  justices  for  the  division. 

Stat  5  A  6  W.  4,  c.  76,  s.  83,  empowering 
borough  justices  to  appoint  special  constablei 
once  a  year,  and  to  pay  them  out  of  the  bo- 
rough fund,  does  not  supersede  the  genenl 
authority  given  to  justices  of  any  town,  Ac, 
by  Stat  1  A  2  W.  4,  c.  41,  s.  1,  to  appoint 
special  constables  on  information  that  a  riot 
may  be  apprehended. 

A  boroug)i  newly  incorporated  under  stat 
5  A  6  W.  4,  c.  76,  is  (in  respect  of  its  liabili- 
ties under  sects.  114,  117)  a  town  <<contriba- 
tory  to  the  public  rate  for"  the  *'eoanty* 
within  stat  1  A  2  W.  4,  c.  41,  s.  13 ;  and  its 
justices  therefore  may  order  the  county  trea- 
surer to  pay  the  recompense,  and  coeta  of  the 
staves,  Ac,  of  special  constables  appointed 
by  them  under  the  latter  act  Begina  v. 
Hulum,  5$2 

n.  When  county  treasurer  may  be  ordered  to 
pay,  592.    Ante,  L 
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CONTRACT. 
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CONSTRUCTION. 
L  Of  Btatntofl. 

1.  B7  implication :  obligation  to  proride 
things  inoidentaUy  neoeuary,  1.  Attob- 
JTET,  11. 

2.  Reaaonable,  1.    Attornbt,  IL 

3.  By  looking  at  the  general  seope,  179. 
Building  Act. 

4.  Directory,  216.    CoNVicnoif,  V.  1. 

5.  80  as  to  give  effect  to  the  whole,  39^ 

JUBTICB,  X.  399.      HlOHWAT,  II. 

6.  Regard  had  to  relative  places  of  different 
sections  in  the  same  act,  399.    Hiohway, 

n. 

t.  Regard  had  to  the  other  subject-matters 
of  the  same  enactment,  .399.  Hiqhwat, 
IL 

8.  To  answer  general  intentiop,  447.    Cadkt- 

SHIP.     661.     LUITATIO,  IL 

9.  According  to  plain  and  literal  meaning, 

484.      CORK.IUElfT,  L 

10.  Regard  had  to  the  duration  of  the  sta- 
tutory machinery,  509,  514.    Timi,  IL 

11.  Not  in  literal  fulness,  501.    Ldhatic,  IL 

12.  Of  enactments  incorporating  modes  of 
procedure,  561.    Luvatic,  IL 

13.  Cy  pros,  561.    Lunatic,  IL 

14.  To  the  fall  extent  which  the  words  will 
bear,  608.     Ambndmnnt,  L  4. 

15.  Imperatire,  664.    Company,  VL 

16.  Liberal,  761.    Ttthb,  L  1. 

17.  Former  statutes  looked  back  to  as  the 
foundation,  769.    Bastabdt,  IL 

IL  Of  wills. 

1.  According  to  the  natural  meaning,  100. 
Estate,  L 

2.  Effect  of  the  ezpresstons  '<or  either  of 
them"  and  "  respectirely,"  100.  Estate,  I. 

HL  Of  pleadings. 
Against  the  party  pleading,  462.     Contract, 
VIIL  2. 

IV.  Of  affidavits. 

By  reference  to  jurat,  211.    Affidavit,  L 

V.  Of  returns  under  statutory  powers. 
Fair  and  liberal,  42,  71.    Witness,  L  1. 

VL  Particular  words  and  phrases. 

1.  **  Civil  action,"  845.    Amendment,  I.  L 

2.  **  To  all  intents  and  purposes  whatsoever," 
964.     Poor,  XXIL  1. 

3.  **  Arrest,"  802.  Foreign  Attachment, 
LI. 

4.  A  person  "in  whose  immediate  and  in- 
dividual behalf"  either  wholly  "  or  in  part" 
an  action  is  brought,  126,  128.  Witness, 
IV.  1.    Bankrupt,  IL 

5.  «  Bridge,"  399.    Hiohwat,  IL 

6.  ''There  shall  be  a  judge  for  each  district," 
858.  CouNTT  Court,  IL 


7.  "  Or  either  of  them,"  100.    Estati,  L 

8.  " Office,  commission,  plaoe,  or  employ- 
ment," 427.    Cadbtship. 

9.  "  Execution,"  757.    Execution,  L  1. 

10.  "  Sole  and  exclusive  fishery,"  426.  Fish- 
ery, I.  1. 

11.  "  Guardian,"  642.    Poor,  V.  1. 

12.  "Imprisonment,"  389.    Conviction,  L 

13.  «  In  and  for  the  West  Riding,"  190,  195. 
Poor,  XXV.  1. 

14.  '<  Lawful,"  664.    Company,  VL 

15.  "  Leave,"  462.     Contract,  VHL  2. 

16.  "Nothing  in  this  act  shall  apply,"  399. 
HlOHWAY,  IL 

17.  "  Offence,"  833.    Justice,  L  1. 

18.  "Other  matter"  "not  material,"    60& 
Amendment,  L  4. 

19.  "  Parish,"  405,  412,  423.    Poor,  IIL 

20.  "  Pauper,"  873.    Poor,  X.  4. 

21.  "Rate,"  687,  707.    Poor,  XVIL 

22.  "  Respectively,"  100.    Estate,  L 

23.  "Signing,"  687,  710.    Poor,  XVIL 

24.  "Such  suits,"  761.    Tithe,  L  1. 
26.  "  Union,"  40^.     Poor,  UI. 

26.   "Warrant  of  commitment,"  497,  507. 
Attachment,  L  1. 

CONTEMPT. 
L  Of  Court 

1.  By  libel  on  its  proceedings,  613.    Habbab 
Corpus,  I. 

2.  Non-performanoe  of  award,  341.  Arbitra- 
tion, V.  1. 

II.  Committal  for. 

1.  Form  of  warrant,  613.  Habeas  Corpus,  I. 

2.  For  what  time,  613.    Habeas  Corpus,  I. 

3.  Attachment  in  Chancery,  497.     Attach- 
ment, L  1. 

CONTRA  PACE^r. 
In  a  declaration,  426.    Fishery,  L  1. 

CONTRACT. 
L  What  is. 

1.  Distinguished  from  obligation  by  autho 
rity  of  law,  269.    Poor,  IV.  1. 

2.  A  demise,  608.    Amendment,  L  4. 
IL  Oenerally. 

When  inconsistent  with  lien,  680.    Lixn,  I 
IIL  Simple  contract 
Payment  by  executor:  plend  administravit, 
642.    Covenant,  IV. 

IV.  CoUateraL 

1.  What  is,  462.    Post,  VHL  2. 

2.  Contemporaneous   covenant   with   other 
parties,  886.    Bills,  L  1. 
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CONTRACT. 


CONVENTION. 


y.  Snljeei-iiuttter* 

1.  Sale  and  transfer  of  debts,  648.  Dkbt,IIL 

2.  ArUing  by  waiver  of  tort»  562.    Sxxcu- 

T0B8,  L 

VX  Who  an  the  eontraeting  partiei. 

1.  Agent  contnoting  without  aatbority,  when 
not»  744.    AoBHT,  L 

2.  Pleading  materiality  of  representation,  632. 
Cbartbr-partt,  II.  4. 

S.  Agent  contracting  without  aathority,  744. 

AftEHT,  I. 

Vn.  Change  in. 

1.  Change  in  attorney's  retainer  by  consoli- 
dation of  actions,  808.    Attorhet,  IV. 

2.  In  bill  or  note  by  contemporaaeons  instru- 
ment, 886.    Bills,  1. 1. 

Vm.  Description  in  pleading. 

1.  Corrupt  contract  for  sale  of  nomination,  in 
an  indictment^  427.     Cadbtbhip. 

2.  Distinction    between  a  denial,  and  the 
superadding  a  coUaterial  promise. 

Declaration,  averring  that,  in  considera- 
tion thatplaintilT  would  erect  a  steam-engine 
on  certain  premises  demised  to  him  by  de- 
fendant, during  the  term,  and  would  Uave  the 
•ame  on  the  demi§ed  prtmutt  at  the  expiration 
of  the  term,  defendant  promised  that  he 
would  purchase  it,  on  the  valuation  of  per- 
sons to  be  appointed  by  both.  The  count 
then  averred  thatplaintiifdid  erect  the  engine, 
and  that,  at  the  expiration  of  the  term,  he 
Ufi  it  on  the  demised  premises :  breach,  that 
defendant  would  not  Join  in  appointing 
valuers.  Plea :  that  at  the  time  of  the  pro- 
mise, plaintiff  promised  defendant  that  he 
would  at  the  expiration  of  the  term  deliver 
mp  to  defendant  po—eeeion  of  the  demised 
premises  and  of  the  9team^ngine,  and  that 
the  promise  declared  on  was  made  in  con- 
sideration of  that  promise  of  the  plaintiff  and 
not  otherwise :  and  that,  at  the  expiration  of 
the  term,  plaintiff  did  not  nor  would  deliver 
up  po—enion  of  the  premises  or  the  engine : 
verification.  . 

Held,  by  the  Court  of  Queen's  Bench  on 
special  demurrer,  that  the  plea  was  not  bad 
as  an  argumentative  denial  of  the  averment 
that  plaintiff  left  the  steam-engine  on  the 
premises,  as  that  averment  was  ambiguous, 
and  might,  as  against  the  party  averring  it, 
be  construed  to  mean  that  the  plaintiff  did 
not  remove  the  engine  from  the  premises. 

Held,  also,  that  the  plea  did  not  deny  the 
promise  and  consideration  stated  in  the  de- 
claration, but  superadded  to  them  a  collateral 
promise  consistent  with  them,  and  was  not 
bad  as  amounting  to  Non  assumpsit.  And 
that  the  plea  was  good  in  substance^  as  show- 
ing the  non-fulfilment  of  a  condition  precedent 

Held,  by  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Queen's  Bench, 


that  the  plea  was  open  to  an  alternative  ob. 
jection,  according  to  the  meaning  pat  vpoe 
the  word  "leave"  in  the  deelaration:  and 
that  either  it  was  a  traverse  of  the  contract 
and  amounted  to  the  general  issue ;  or  it  tra- 
versed an  allegaUon  of  the  fulfilment  of  a 
condition  precedent;  and  in  either  ease  it 
was  bad  for  not  concluding  to  the  country. 
Weedony,  Woodbndge,  462 

2.  Provisional  committee-man,  816.   Conor- 
*       TIB,  L  1. 

3.  Parties  described  as  such  who  act  witboot 
executing  the  instrument,  886.   Billb,  £.  L 

IX.  With  Joint  stock  company. 

Provision  excluding  personal  liability,  960. 
Company,  IV.  1. 

X.  Consideration. 

1.  What  addition  in  plea  does  not  eonstitnte 
a  deninl  of  the  consideration  in  the  deda- 
ration,  462.    Ante,  VIIL  2. 

2.  Collateral  contract  bad  fn*  want  o^  886^ 
Bills,  1. 1. 

XI.  Condition  precedent 

1.  Collateral  promise,  462.    Ante,  YIOl  2. 

2.  Traverse  of  performance,  462.  Anis, 
VIIL  2. 

XIL  What  forms  part  of. 

1.  Memorandum  delivered  by  carrier  on  his 
receipt  of  goods  to  be  carried,  347.  Car- 
rier, I. 

2.  What  contemporaneous  covenant  not  to 
sue,  886.    Bills,  L  1. 

XIIL  Representations  and  warrantaea. 
Distinction  between,  632.     Cblabtbr-partv, 
ILL 

XIV.  Performance :  pleading. 

Ambiguous  averment  in  declaration,  462. 
Ante,  VIIL  2. 

XV.  Traverse  of  performance  of  condition  pia- 
cedent,  what  is,  462.    AnU,  VIIL  2. 

XVL  Performance :  effect 
Effect  of  part  performance  in  causing  breach 
of  warranty  to  be  no  answer,  632.  Chajktbb- 
PARTY,  11. 

CONTRADICTION. 
Of  witness,  292.    Ibsu^axcb,  IV.  L 

CONTRIBUTION. 
Of  cargo  to  salvage,  167.    Ihburaitcs,  L 

CONTRIBUTOR. 
L  To  company,  664.     Corpasy,  VL 
II.  To  county  rate,  692.    Coxstabl%  L 

CONVENTION. 
With  foreign  government,  380.    Cnowv,  UL 


CONVICTION. 
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CONVICTION,  SUMMARY,  i 

I.  Piuifhm«nt  in  lien  of  peennUry  penalty. 
When  it  most  not  bo  extended  to  non-paymeat 
of  eoBts. 

By  sUt  29  Car.  2,  e.  7,  u.  1,  2,  a  penalty 
of  6«.  18  imposed,  to  be  levied  by  diBtress, 
and  in  default  of  such  distresa,  or  in  case  of 
'  insuAoiency,  or  inability  to  pay  the  aaid 
penalty,  the  offender  is  to  be  let  publicly  in 
the  itoeks  for  two  hoars. 

By  Stat  11  &  12  Viet  e.  43,  s.  18  (granting 
remedy  for  oostt  in  case  of  conviction),  the 
amount  of  costs  is  to  be  speeifled  in  the  eon- 
rietion,  and  is  to  be  recoverable  in  the  same 
manner  as  any  penalty  adjudged  by  snob  con- 
yiction  is  to  be  recoverable. 

A  conviction  under  stat  29  Car.  2,  e.  7,  s. 
1,  adjudged  the  offender  to  forfeit  and  pay  5«., 
and  lis.  costs,  and  that  the  said  several  sums, 
if  not  paid,  should  be  levied  by  distress,  and, 
in  default  of  sufficient  distress,  that  the  party 
convicted  should  be  set  publicly  in  the  stocks 
by  the  space  of  two  hours,  unless  the  said 
several  sums  should  be  sooner  paid.  Held, 
thst  the  conviction  was  bad,  as  the  justice 
was  not  warranted  in  ac^udging  that  the 
offender  should  be  set  in  the  stocks  in  default 
of  payment  of  the  costs,  that  not  being  a 
method  provided  by  stat  20  Car.  2,  c.  7,  for 
recovering  the  pecuniary  penalty,  but  a  sub- 
stituted punishment     Regina  v.  Barton,  389 

IL  Whether  it  may  be  drawn  up  on  paper;  in 
Ckarur  v.  OrcasM,  216,  223. 

nL  Form :  statement  of  damages. 

1.  When  essential  to  jurisdiction,  216.    Post, 
V.  1. 

2.  Illegal  alternative,  389.     Ante,  L  393. 

JCSTICB,  X. 

IV.  Excess  of  jurisdiction. 
What  is,  393.    Justice,  X. 

V.  Sending  to  the  Quarter  Sessions. 
1.  To  what  sessions. 

SUt  7  A  8  0.  4,  e.  30,  s.  19,  makes  it  fe- 
lony  unlawfully  and  maliciously  to  cut  up  or 
destroy  tret*  growing  i »  a  garden,  if  the  in- 
jury exceed  lU]  sect  20  inflicts  a  fine  not 
exceeding  5^  beyond  the  injury  done,  for  un- 
lawfully and  maliciously  cutting  up  and  de- 
stroying frees  wkerecer  growing,  if  the  injury 
amount  to  le.,  upon  conviction  before  a  justice ; 
sect  21  inflicts  imprisonment,  or  forfeiture 
not  exceeding  20^.  beyond  the  injury  done, 
for  nnlawftilly  and  maliciously  destroying  or 
damaging  with  intent  to  destroy  any  vegetable 
prodnetioH  growing  in  ang  garden,  Ac,  upon 
like  conviction ;  sect  22  inflicts  imprisonment 
(for  a  shorter  term),  or  forfeiture  (not  exceed- 
ing 20t.)  as  before,  for  unlawfully  and  mali- 
ciously destroying  or  damaging  with  intent 
to  destroy,  aii|f  cnUivated  root,  jtiant,  Ac,  nerd 
for/oodf  wmUeine,  or  manu/actM  «,  gmwim  in 
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land  not  being  a  garden,  upon  like  conviction; 
sect  24  inflicts,  on  conviction  before  a  justice, 
a  forfeiture  of  such  sum,  not  exceeding  5/., 
as  shall  appear  to  the  justice  a  reasonable 
compensation,  for  wilfully  or  maliciously  com- 
mitting any  damage,  injury,  or  spoil  to  or  upon 
any  real  or  pergonal  property,  public  or  pri- 
vate, /or  which  no  remedy  or  puniehment  i»  in 
the  act  be/ore  provided, 

Semble,  that  sect  24  is  inapplicable  to  da- 
mage to  growing  trees. 

But,  neither  under  that  nor  any  other  sec- 
tion is  a  committal  or  conviction  good,  which 
states  the  offence  to  be  wilfully  and  maliciously 
cutting  up  and  destroying  fruit  trees  in  a 
garden,  or  wilfully  and  maliciously  commit- 
ting damage,  iiOury,  and  spoil  to  real  property, 
to  wit,  fruit  trees,  without  a  finding  as  to  the 
amount  of  damage. 

A  party  was  committed  to  prison  for  non- 
payment  of  a  sum  ordered  to  be  paid  on  eon- 
Tiction  under  the  statute.  She  was  afterwards 
brought  before  a  Judge,  by  habeas  corpus,  on 
an  objection  to  the  commitment,  and  by  him 
remanded.  A  conviction  was  then  sent  to 
the  Quarter  Sessions  next  after  the  commit- 
ment ;  and  afterwards  another  conviction  was 
sent  to  the  Quarter  Sessions  following. 

Held  that  in  an  action  against  the  magis- 
trate for  false  imprisonment  he  might*defend 
himself  by  the  second  conviction,  if  valid  in 
itself. 

Sect  40,  which  enacts  that  convictions  be 
sent  to  the  next  Court  of  Quarter  Sessions, 
there  to  be  kept  among  the  records  of  the 
county.  Is  directory,  not  imperative,  as  to  the 
time.     Charter  v.  Greame,  21  (^ 

2.  Returning  amended  conviction  to  subse* 

quent  sessions,  216.    Ante,  1. 

VL  Costs. 
When  not  to  be  levied  through  means  of  tho 
substituted  punishment,  389.    Ante,  L 

VIL  Protection  of  magistrate. 

1.  By  second  coifviction  returned  to  subse- 
quent sessions,  216.    Ante,  V.  1. 

2.  By  sUt  11  A  12  Vict  c  44,  ss.  1,  2,  393. 

JUBTIOB,  X. 

Vm.  In  particular  instances. 

1.  For  committing  damage  to  fruit  trees,  216 
Ante,  V.  1. 

2.  For  exercising  calling  on  the  Lord's  day. 
389.    Ante,  L       « 

COPT. 

L  Seen  on  sale,  or  sung  from,  267.    CoPTBiasr. 

L  1. 
II.  Of  former  deposition,  292.     ImuftAiroB, 

IV.  1. 

COPTHOLD. 
I.  Surrender :  neeessity  for. 
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When  not  neoeSMry  on  alterations  in  the 

resting  of  estates  hy  private  act  reserving 

the  rights  of  the  lord. 

Testator  surrendered  eopyholds  to  the  ase 
of  his  willy  and  devised  them  to  trustees  for 
A  term  of  years,  on  certiun  trusts,  subject  to 
which  he  devised  them  for  life,  with  remain- 
der in  tail,  and  divers  remainders  over,  with 
a  provision  for  cesser  of  the  term  on  the  trusts 
being  satisfied.  On  testator's  death,  the  trus- 
tees were  admitted  tenants  to  bold  for  the 
term  upon  the  trusts  of  the  will ;  and  a  fine 
was  duly  paid  upon  such  admission.  After- 
wards, and  after  the  trusts  of  the  term  were 
satisfied,  a  private  act  (7  A  8  Vict  c.  24)  was 
passed,  by  which  it  was  enacted  that  certain 
new  trustees  therein  named  might  sell  the 
premises  freed  from  the  limitations  of  the  will, 
and  declare  that  the  copyhold  tenants  of  the 
premises  should  thenceforth  be  trustees  of  the 
legal  estate  thereof  for  the  purchaser,  and 
that  such  tenants  should  be  such  trustees  ac- 
cordingly, until  the  same  should  have  been 
surrendered ;  with  power  for  the  new  trustees, 
by  any  surrender  according  to  the  custom  of 
the  manor,  and  i^  the  same  manner  as  if  they 
were  copyhold  tenants  of  the  same,  to  surren- 
der the  copyhold  hereditaments  so  to  be  sold 
to  the  use  of  the  purchaser.  The  act  con- 
tained a  clause  saving  the  rights  of  all  persons 
except  those  interested  under  the  will.  The 
said  bustees,  having  sold  the  premises,  ten- 
dered a  formal  surrender  to  the  steward,  which 
he  refused  to  accept  The  grounds  of  refusal 
were,  that  the  trustees  were  not  tennnts  of  the 
manor,  and  must  themselves  be  admitted  be- 
fore they  could  surrender;  that  the  estate 
tail  was  not  barred,  for  this  could  only  be 
done  by  a  surrender  for  that  purpose,  on 
which,  by  the  custom  of  the  manor,  a  fine 
would  be  payable ;  and  that  the  lord  was  no 
party  to  the  private  act,  and  not  bound  by  it 
Held, 

That,  as  the  tenant  for  life  and  remainder- 
man in  tail  had  already  been  admitted  by 
the  admittance  of  the  original  trustees,  and 
as,  under  sect.  50  and  other  sections  of  stat 
3  A  4  W.  4,  c.  74,  the  tenant  for  life  and  re- 
mainder-man in  tail  might  (independently  of 
the  private  act),  by  one  surrender,  have  barred 
the  entail  and  conveyed  to  the  purchaser,  the 
lord  was  not  prejudiced  by  the  private  act, 
substituting  the  new  trustees  as  surrenderors 
in  lieu  of  the  tenant  for  life  and  remainder- 
man in  tail :  and  that  he  wns  bound  to  accept 
the  surrender.  Regina  v.  LortUj  <fcc.,  of 
Weedon  Becky  808 

II.  Admittance. 

Cf  parties  by  their  trustees,  806.    Ante,  I. 
(II.  Estate  tail. 

Who  may  bar,  and  how,  808.    Ante,  I. 
IV.  Mandamus  with  respect  to. 


To  accept  surrender,  808.     Ante,  L 

v.  Customary  tenement     Ccstomabt  Tbi»> 
nNT. 

COPYEIQHT. 

I.  Who  may  be  entitled  to. 

1.  A  foreigner,  when. 

A  foreigner,  though  resident  abroad,  nay 
have  copyright  in  this  country,  if  the  ftnt 
publication  is  in  this  country.  % 

On  the  trial  of  an  action  for  piraey  «f 
musical  copyright,  a  piece  of  mosio  hariof 
been  shown  to  a  witness  skilled  in  nuuie,  he 
was  asked,  for  the  purpose  of  proving  that  it 
was  not  first  published  in  England,  whether 
he  had  not  seen  printed  copies  of  it  for  saJe 
in  a  shop  at  Milan  at  a  given  date  siiteca 
years  before  the  trial  Held,  that  the  qaei- 
tion  was  irregular,  as  referring  to  the  con- 
tents of  a  document  not  produced  or  aeeooat- 
ed  fur. 

Held,  also,  that  a  statement  by  the  ssas 
witness,  that  he  had  heard  the  mosio  pro- 
duced in  Court  ^.ng  by  persona  in  privsts 
society  with  printed  music  before  thf>m,  as  if 
singing  therefrom,  was  not  evidence  that  the 
miisio  so  printed  was  the  same  aa  the  mnsie 
in  Court     Bootey  v.  Davidtom,  Vtl 

2.  Place  of  publication,  257.     Ante,  I. 

II.  Evidence. 

What  is  only  secondary  evidence,  257.   Aati^ 
LI. 

CORN-RENT. 

To  be  re-ascertained  at  fixed  periods. 

1.  Periods  how  computed. 

By  a  local  enclosure  act,  a  eoni-rent  of  i 
stated  amount,  was  given  to  the  rector  of  a 
parish  in  place  of  certain  dues ;  such  rent  to 
be  paid  on  6th  January  and  5th  July,  ths 
first  payment  to  be  on  such  of  those  days  u 
should  be  directed  by  the  f  ward  of  enclofon 
Commissioners.  The  Commissionen  were, 
by  such  award,  to  apportion  such  rent  ameag 
the  landholders:  and  the  rent  was  to  be  sob 
Ject  to  future  variation  as  follows :  Hie  qnas- 
tity  of  wheat  equivalent  to  the  amount  stated 
in  the  award  being  ascertained,  it  was  enart- 
ed  that  the  rector  of  the  land-owners  nii|:ltt 
apply  to  the  Justices  at  ike  Jim  Quarttr  S»- 
•ioM  to  be  holden  for  the  division  mi  the  veei 
after  the/ea§t  of  Ea§ter  next  after  the  erpirO' 
tion  of  ticenty-oue  yeare  to  be  computed  from 
the  mating  of  the  eatd  award,  to  canse  the 
amount  of  rent  to  be  reaaeertained,  aod  ia- 
creased  or  diminished  according  to  the  ave- 
rage price  of  wheat  for  the  twenty-one  yesii 
then  last  past ;  notice  of  mch  appUeatum  le 
he  given  in  January  next  preceding.  The 
rent  was  to  be  reaaeertained  by  Commtseioo- 
ers,  the  amount  reported  by  them  at  the  sett 
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July  fessions,  and  an  order  there  made 
accordingly;  and  saoh  r«nt  was  to  continue 
payable /rom  the  half-ytarly  day  of  payutefU 
next  after  that  order,  until  the  same  ehoald, 
at  the  end  of  twenty-one  yeara  iken  next  enen- 
inff,  be  again  A'aried  by  such  application,  and 
in  rooh  manner,  as  before  mentioned ;  and 
80  from  time  to  time,  at  the  end  of  every 
twenty-one  yeare,  tor  ever.    Held, 

That  the  application  for  reascertainment 
could  take  place  only  at  the  expiration  of  one 
of  the  periods  fixed  by  the  act,  and,  if  then 
omitted,  could  not  be  made  till  the  next 
twenty-one  years  had  expired.    And, 

That  the  application,  at  the  end  of  any 
such  period  (other  than  the  first),  must  be 
made  to  the  Baster  sessions  next  after  the 
close  of  the  twenty-first  year,  notice  being 
giren  in  the  January  preceding ;  and  that  the 
justices  were  right  in  refusing  to  hear  an 
application  made,  on  notice  in  January  of  the 
twenty-second  year,  to  the  ensuing  Baster 
sessions.  Regina  r.  Lindeey,  Jnetieee,  484 
2.    Consequence  of  permitting  one  of  the 

periods  to  pass,  484.    Ante,  1. 

CORPORATION. 
I.  Dissolution. 

1.  In  manner  pointed  out  by  statute,  inferred 
from  what  conduct^  280.    Poor,  IV.  1. 

2.  Partial  dissolution,  269.    Poon,  IV.  1. 

8.  Bstoppel  by  suing  defendants  as  a  corpo- 
ration, 280.    Poor,  IV.  1. 

n.  MunioipaL    Muhicipal  Corporatioh. 

HL  Sole. 

1.  Period  of  limitation  of  actions,  how  it  runs 
against^  509.    Titer,  IL 

2.  Effect  of  interruption  by  death,  509.  Tithr, 
IL 

IV.  Notiee  to. 
Notice  to  predecessor,  509.    Titbx,  II. 

COSTS. 
I.  Of  oonsolidated  actions. 
Joint  liability  of  each  defendant^  308.  Attor- 

HET,  IV. 

IL  Setting  off. 

Costs  of   former  action,  present  action  in 

forrnH  pauperis. 

Judgment  for  damages  and  costs  being 
signed  by  a  plaintiff  suing  in  form&  pauperis, 
a  Judge,  on  summons,  ordered  satisfaction  to 
be  entered,  on  the  defendant's  acknowledg- 
ing satisfaction  for  costs  to  a  like  amount 
taxed  for  him  against  the  same  plaintiff  in  a 
former  action.  This  Court  refused  to  set 
•side  the  Judge's  order ;  the  now  plaintiff  not 
having  appeared  in  form  ft  pauperis  in  the 
former  action,  and  there  being  no  proof  that, 
in  the  subsequent  action,  the  plaintiff's  attor- 


ney had  any  lien  on  the  costs  for  moneys  ad- 
vanced. 

The  plaintiff  had  been  taken  in  execution 
in  the  former  suit,  and  discharged  under  stat 
48  G.  8,  c.  123,  s.  1,  after  a  twelvemonth's 
imprisonment  Held,  no  objection  to  the 
Judge's  order,  the  plaintiff's  estate  being  still 
liable  under  the  judgment  in  that  suit 
(yHare  v.  Beevee,  859 

in.  Attorney's  lien. 
How  far  considered,  859.    Ante,  II. 

IV.  In  chancery. 

Attachment^  497.    Attaciocxht,  L  1. 

V.  On  particular  proceedings. 

L  On  summary  conviction,  389.     Coimo- 

TlOlf,  L 

2.  Of  parties  on  removal  of  accounts  by 
certiorari:  when  disallowed,  327,  340. 
Poor,  X.  1. 

COUNSEL. 
Advice  of. 
When  no  excuse  for  litigation,  327.    Pooiy 
X.L 

COUNTY. 

L  Petty  sessional  division,  248.    Babtardt,  I. 

IL  Holding  quarter  sessions  concurrently  with 
assises,  738.    Ssssioiis,  L 

COUNTY  COURT. 

I.  Abolition  of  previously  existing  small  debt 
courts. 
Without  changing  into  county  courts. 

The  Queen  in  council  has  power  under  stat 
9  A  10  Vict  c.  95,  to  abolish  the  several 
courts  mentioned  in  schedules  A.  and  B.  to 
that  Act,  without  changing  them  into  courts 
to  be  holden  as  County  Courts.  Regina  v. 
Dyer,  861 

IL  Judge :  for  what  districts. 
Same  judge  for  several  districts. 

The  Lord  Chancellor,  by  one  appointment, 
under  stat  9  A  10  Vict  c.  95,  appointed  the 
same  person  to  be  judge  of  the  County  court 
in  several  districts  situate  in  the  county  of 
W.,  and  in  several  districts  situate  in  the 
county  of  H. 

Held,  that  the  appointment  was  Talid. 
Regina  V.  Parham,  858 

III.  Trespass  under  process  of. 
Wrong  party  served:  mistake  as  to  identity. 
In  trespass  for  false  imprisonment,  defend- 
ant pleaded  that  he  sued  out  a  summons 
against  the  plaintiff  in  the  County  court  for 
debt,  that  the  summons  was  personally  served 
upon  plaintiff,  that  he  did  not  appear,  and 
that  it  was  adjudged  that  he  should  pay  the 
debt  by  instalments;  (hat  a  minute  oi  the 
judgment  was  served  upon  him,  and  that 
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the  initalinents  were  not  paid ;  that  a  fraud 
fummonB  was  then  obtained  and  served  upon 
him ;  that  he  did  not  appear,  and  waa  com- 
mitted by  the  Jadge  to  prison ;  jnstification 
under  the  process,  Ac  Replication,  De 
ii^nrifty  and  issue  thereon. 

The  evidence  in  support  of  this  issue  was, 
that  the  defendant^  having  a  debt  due  from 
one  J.,  entered  a  plaint  against  him  in  the 
County  court  by  his  right  name,  which  was 
an  entirely  different  name  frt>m  the  plaintiff's, 
and  that  he  served  the  plaintiff  with  the 
several  proceedings,  which  were  all  directed 
against  J.  by  name,  nnder  the  belief  that  the 
plaintiff  was  J. ;  that  J.  never  appeared  in 
Court;  that  plaintiff  uniformly  stated  that  he 
was  not  J.,  and,  on  the  service  of  each  pro- 
ceeding, gave  notice  of  the  mistake ;  but  that 
defendant  directed  the  officer  to  take  plain- 
tiff    Held, 

Thaty  as  the  proceedings  were  against  J. 
by  name,  and  were  intended  to  be  against 
him,  and  were  served  upon  the  plaintiff  only 
by  reason  of  a  mistaken  supposition  that  he 
was  J.,  the  plea  was  not  proved. 

That,  whether  commitment  on  a  fraud  sum- 
mons under  the  County  Courts  Act»  9  A  10 
Vict  c.  95,  s.  99,  be  in  the  nature  of  punish- 
ment or  execution,  the  defendant  was  respon- 
sible for  the  wrongful  imprisonment  under  it 
Waliey  V.  JtOtmnM,  903 

IV.  Fraud  summons. 

Nature  of  the  commitment:  punishment  or 
execution,  90S.    Ante,  III. 

V.  Party. 

Besponsibility  for  wrongfril  eommitment,  908< 
Ante,  in. 

COUNTY  RATE. 
L  Charges  on. 
Special  constables  appointed  by  borough  jus- 
tices, 592.     CONBTABLB,  I. 

n.  Ttfwns  contributory. 
New  borough,  when,  592.    CoirsTABLs,  L 


COUNTY  TREASURER. 
Mandamus  to  pay  special  constables,  592.    Cov- 

STABLS,  L 

COURT. 
L  Qenerally. 

1.  Act  of,  903.    County  Court,  III. 

2.  Execution  of  power  by,  42.      Wimegs, 
LI. 

II.  Of  chancery  of  Isle  of  Man,  618.    Habias 

COBPUB,  L 

m.  Contempt  of.    Cohtbxpt. 
jy.  County.    CouHTT  Coubt. 


y.  Of  requests. 
Abolition   nnder   County  Courts  Ae^  851 
CouNTT  Court,  L 

VX  Inferior.    IiiFRBiom  Covst. 

COVENANT. 
L  Parties  and  privies. 
1.  Executor  of  assignee:  plend  administrsril, 

542.    Post,  IV. 
3.  Tenants  in  common,  977.    Bjicnmr,  H 
n.  Time  for  performance. 
Reasonable  time :   onus  of  aeeoanting  for 

delay. 

A  lease  for  years,  to  commence  at  Miehad- 
mas,  1845,  was,  by  a  decree  for  a  specific  per- 
formance  at  the  instance  of  the  lessee,  exe- 
cuted on  12th  January,  1847,  bearing  date  as 
of  29th  September,  1 845.  The  lease  oontaiasd 
a  covenant  to  insure  the  demised  premitet 
and  keep  them  insured  during  the  tenn,  end 
a  power  of  re-entry  on  breach.  The  landlord 
brought  ejectment,  and  proved  that  the  pre- 
mises were  not  insured  until  18th  Febraaiy, 
1847.  Defendant  gave  no  evidence  to  aecoaat 
for  the  delay. 

Held,  that,  assuming  that  tha  covenaat 
might  be  construed  as  a  covenant  to  insan 
within  a  reasonable  time  only  after  the  exe- 
cution of  the  deed,  the  onus  of  showing  that 
the  delay  from  12th  January  to  18(h  Fefanuiy 
was  reasonable  lay  on  the  defendant:  end 
that  no  evidence  being  given  to  expbin  the 
delay,  it  was  right  that  the  Judge  shodd 
direct  a  verdict  for  the  plaintiC  l>oe  dem. 
IkirlinffUm  v.  Ulph,  3M 

in.  Running  with  the  land. 
Assignment  before  breach,  542.     Post,  lY. 

rV.  To  indemnify :  future  breaehea> 
Executor  when  not  bound  to  retain  assets. 

In  an  action  by  executrix  of  assignor  of  a 
lease  against  executrix  of  assignee,  upon  a 
covenant  by  assignee  to  perform  the  covenanti 
in  the  lease,  and  indemnify  assignor  for  tbei 
breach  of  any  of  them,  defendant  pleaded 
Plend  administravit,  and  at  the  trial  prorcd 
that  the  entire  assets,  including  the  eonsiden- 
tion  money  for  a  sale  by  him  of  the  lease  ia 
question,  had,  before  the  breach  of  eovenast 
complained  of,  been  applied  to  the  payment 
of  simple  contract  debts. 

Held,  a  sufficient  defence;  for  that  the 
executor  was  not  bound  to  retain  the  proceed* 
of  such  sale  for  the  purpose  of  indemniffing 
against  any  future  breach  of  covenant  Al- 
though some  of  the  breaches  in  questioB  wot 
by  non-payment  of  rent     Oottim  v.  Oew^ 

542 

V.  Not  to  sue. 

1.  For  a  limited  time,  886.    Billi,  1. 1. 

2.  With  other  oovenanteea,  886.    Bl1.u^  1 1 
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VL  Partioalar  eorenanti. 

1.  Bj  anignee  to  indemnify  anignor,  542. 
Ante,  lY. 

3L  To  inion  during  term :  how  conetraed, 
204.    Ante,  n. 

VIL  Breaebei. 

Future :  plenft  adndnieteTity  543.   Ante,  lY. 
VIIL  Reentry  on  breatoh. 

L  Onus  of  proof,  204.    Ante,  IL 

2.  Bntry  for  breueh  of,  077.    BjBcnaar,  IL 

CREDIT. 

Whether  given  to  fund  or  on  personal  respon- 
•ibilitj,  815.    ComnnsB,  L  1. 


CREDITOR. 

When  a  eompetent  witnesi,  128. 
IL 


BAHKBrPT, 


CRIMINAL  LAW. 

LrDicncBHT.   Ihtormation.  Judoicent.  Jubt. 

CROSS.REHAIKDER. 
Page  100.    Estate,  L 

CROWN. 
L  Petition  of  right 
Power  of  Queen's  Benoh  to  giro  Judgment, 
880.    Post,  IIL 

n.  Writ  of  error. 

The  administrator  of  the  suppliant  in  a  pe- 
tition of  right  maj  bring  error  on  a  judgment 
giTen  against  his  testator. 

Error  on  a  judgment  for  the  Crown  in  a 
petition  of  right  may  be  brought  in  the  Ex- 
chequer Chamber,  the  Crown  being  bound  in 
tills  lespeet  by  stat  11  G.  4  A  1  W.  4,  o.  70, 
8.  8.    Bartm  de  Bod^  v.  Tk§  Qumn,  864 

IIL  Money  held  by  the  Crown  or  its  offleers. 
Claims  of  subject  where  fhnd  disposed  of  by 

statute. 

On  petition  of  right,  suggesting  th%t>  under 
the  cobventions  mentioned  in  stat  59  G.  3, 
e.  31  (for  enabling  Commissioners  to  carry 
into  effect  certain  couTentions  for  liquidating 
claims  of  British  subjects  and  others  against 
the  government  of  France),  the  Crown  has 
received  moneys  to  which  the  suppliant  is 
entitied :  Held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  Q.  B., 

That  there  was  no  ground  for  the  petition 
of  right,  and  the  suppliant  could  take  nothing, 
since  he  had  no  right  except  by  claiming 
according  to  the  statute,  and  the  statute  dis- 
posed of  the  whole  fund. 

Held,  also,  that  the  Queen's  Bench  had 
power  to  give  judgment  on  the  petition,  and 
tiiat  the  judgment  was  right  in  form.  Baron 
tU  BwU  v.  The  Qiutn,  380 

8 


I IV.  Statutes  binding  on. 
I     StatllG.  4A1W.4,  e.  70,884.    Ante,  IL 
V.  Presumption  tiiat  the  King  is  always  present 
in  B.  R.,  364,  380.    Ante,  U.  UL 

OUSTOBL 
I.  Generally. 
How  affected  by  general  itatnte  1.    Attob- 

ITBT,  IL 
IL  Of  particular  places. 
Of  London,  1.    Attobnet,  IL    802,  807  n. 
FoBBioN  Attachment,  1. 

CUSTOMArV  TENEMENT. 
TiUe  of  heir  before  admittance. 

By  the  custom  of  a  manor,  the  onstpmary 
tenements  thereof  were  held  of  the  lord,  for 
the  joint  lives  of  the  customary  tenant  and 
the  lord,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  at  customary  rents 
and  services,  and  were  descendible  from  an- 
cestor to  heir.  Alienation  inter  vivos  was 
made  by  customary  deed  of  bargain  and  sale 
from  alienor  to  alienee,  and  surrender  and 
admittance  thereon  in  the  customary  court, 
the  deed  being  licensed  by  the  lord,  and  a^ 
m'emorandam  of  the  license  endorsed  on  the 
deed.  A  fine  was  paid  on  the  death  of  lord 
or  tenant,  and  on  alienation.  The  admittance 
of  an  heir,  in  form,  stated  that  the  heir  took 
of  the  lord,  upon  the  demise  of  the  steward, 
the  tenement  now  in  the  hands  of  the  lord, 
to  be  granted  to  the  heir  on  the  death  of  the 
ancestor,  to  hold  for  the  joint  lives,  Ac.  (as 
by  the  custom  above  stated).  Held  that  an 
heir  could  not,  before  being  admitted,  main- 
tain ejectment  against  a  stranger.  Doedem. 
Dand  v.  Thompson,  670 

CUSTOMS. 
Proceedings  before  justices. 
Information  exhibited  before  a  single  justice. 
By  tike  Customs'  act,  8  A  9  Vict  c.  86,  s. 
7,  a  penalty  is  imposed  on  the  master  of  .any 
ship  who  fails  to  make  due  report  of  her  ar- 
rival By  Uie  act,  8  A  9  Vict  c.  87,  for  the 
Prevention  of  Smuggling,  s.  82,  all  penalties 
« imposed  by  this  act  or  any  aet  relating  to 
the  customs,  or  to  trade  or  navigation,  shall 
and  may  be  sued  for"  by  action,  or  informa- 
tion in  any  of  Her  Majesty's  Courts,  or  "by 
information  before  any  (too  or  mon  of  Her 
Majuty't  Jutticf  of  the  Peace."  By  s.  83, 
Mnpon  the  exhibiting  any  information  before 
any  j'uetxee  of  the  peace  of  any  offence  agafnst 
this  or  any  act  relating  to  the  customs,  or  to 
trade  or  navigation,  for  which  the  party 
charged  is  not  liable  to  be  detained  in  manner 
herein  before  mentioned,  euch  juttice**  is  to  is- 
sue a  summons  for  the  appearance  of  the  partj 
before  two  justices.    By  s.  107  "all  inform*- 
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tions  exhibited  htfart  any  juttice  or  Juattctt 
pf  the  peace  for  any  offence  committed  againsi 
tiiie  or  any  other  act  relating  to  the  custom^ 
are  to  be  in  the  form  given  in  the  echednle  an- 
nexed. The  form  in  the  eohedole  is  a  form 
of  information  before  "two  of  Her  Majeety'e 
juetieee"  Ac. 

Held  :  That  an  information  against  the 
master  for  not  duly  reporting  the  arrival  of 
his  ship,  as  required  by  sect.  7  of  stat  8  A  9 
Vict.  c.  86,  may  be  exhibited  before  a  single 
jnstioe.    Jtegina  t.  Rwuell^  237 

DAMAGE. 

I.  When  necessary  to  be 'ascertained  in  a  sum- 
mary conviction,  216.    CoNTicxioir,  V.  1. 

IL  To  fruit  treesi  218.    Cokviction,  V.  1. 

DATE. 
Ascertained  by  reference  to  jurat  of  affidavit, 

211.     AFriDATIT,  L 


DAY. 


See  Tnu. 


DEATH. 
I.  Of  parties :  proceedings  afker. 
Motion  for  nonsuit  or  verdict  for  defendant, 
who  has  died  since  the  trial,  780.    Ageht, 
IL 
IL  Relation  to  time  of,  662.    Exeoutobs,  L  1. 

nL  Effect  on  period  of  limitation,  609.    Tim, 
IL 

DEBT. 

L  Simple  contract. 
Payment  by  executor,  642.    Cotxhart,  IV. 

IL  Contingent 
Future  breaches,  642.    GoTXHAinv  IV. 

IIL  Sale  of. 
When  it  will  support  a  general  indebitatus 
count 

A  count  in  debt  stated  that  defendant  was 
indebted  to  plaintiff  in  100/.  "for  the  price  or 
value  of  certain  debts  then  due  from  divers 
other  persons  to  the  plaintiff,  and  then  sold 
and  transferred  by  the  plaintiff  to  the  defend- 

'  ant" 

Held,  on  motion  in  arrest  of  judgment,  that 
the  count  was  not  bad  for  want  of  more  spe- 
cial averments:  for  that,  although  the  sale 
of  debts  would  not  enable  the  transferee  to 
sue  upou  them  in  his  own  name,  yet,  as 
the  permission  to  sue  in  the  name  of  the 
transferor  might  be  the  subject  of  an  agree- 
ment which  would  create  a  debt,  such  debt 
might  be  properly  sued  for  in  a  common  in- 
debitatus count     Oraham  v.  Qracie,         648 

rV.  Indebitatus  counts :  sale  and  delivery. 


Sale  and  transfer  of  chose  in  action,  64& 
Ante,  nL 

DEBTOR. 

L  Re-examination  of  insolvent 
Jurisdiction  where  the  insolvency  was  anda 

former  acts. 

Motion  by  an  assignee  for  a  mandamns  tft 
the  Insolvent  Debtors'  Court  in  London,  to 
re-examine  an  insolvent  under  stat  1  &  2 
Vict  c  110,  s.  98.  The  insolvency  had  tiken 
place,  and  the  petition,  Ac,  had  been  exhi- 
bited in  1839,  more  than  twenty  miles  from 
London,  and  within  the  district  snbee<pieBtl7 
assigned  to  the  Somerset  County  Court ;  the 
originsl  adjudication  had  been  made  by  i 
commissioner  on  circuit;  and  stat  10  k  11 
Vict  c.  102,  had  since  passed,  which  abolishes 
the  circuits,  and,  prospectively,  gives  joris- 
diotion  to  the  County  courts  in  cases  ariiiBf 
within  their  respective  districts  at  the  distaaee 
of  more  than  twenty  miles  from  London. 

Held,  that  the  Insolvent  Debtors'  Coot  ia 
London  was  the  proper  Jurisdiction.  A  mk 
nisi  for  a  mandamns  was  granted,  aad  no 
cause  shown.     Re  WiUeox,  6M 

IL  Discharge  after  twelve  months  imprison- 
ment, under  sUt  48  Q.  3,  c.  123. 
Continued  liability  of  estate :  claims  for  costs 
in  an  action,  669.    Costs,  IL 

DECISION. 
Erroneous :  when  no  ground  for  mandamas,  S1& 
Poor,  XXVIIL 

DECLARATION. 
L  In  case. 

1.  For  disturbance  of  several  fishery,  421 
FlSHSBT,  1. 1. 

2.  Deducing  titie  in,  426.    Fisbvbt,  L  L 

S.  Whether  count  in  a  certain  form  is  in  tres* 
pass  or  case,  426.    Fuhsbt,  L  1. 

n.  In  debt 
On  sale  and  transfer  of  debts,  648.     Dot, 
III. 

DEDUCTION. 
Of  titie,  in  pleading. 
When  unnecessary,  426.    Fisksrt,  L  1. 

DEED. 
1.  What  writing  forms  part,  190.  Poon,  XXT.  1. 

IL  Parties  bound  by. 

Parties  to  the  deed  who  act  on  it  withoot  se- 
tnally  executing  it,  886.    Bills,  I.  I. 

ni.  Effect  of:  with  respect  to  other  inittv 
ments. 
When  it  cannot  be  taken  to  be  parcel  of  the 
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•ame  tnuuaetioii 
88(1.    Bills,  L  1. 


difference  of  partiesy 


TV.  Pleading. 
Legal  effect:  non  est  laotum,  536.    Bills, 
UL 

DEFAMATION. 

I.  Priyileged  oommonieation :  oliaracter  of  ser- 
rant 
Yolantary  correction  of  good  character  given 

bj  mistake. 

Case  for  slanderoos  words.  Plea,  Not 
gnilty.  Plaintiff,  a  domestic  senrant,  about 
.  to  enter  the  service  of  B.,  referred  B.  for  her 
character  to  defendant,  in  whose  service  plain- 
tiff had  been.  Defendant  being  then  unwell, 
her  husband  answered  the  application,  and 
gave  plaintiff  a  good  character ;  and  B.  took 
plaintiff  into  service.  Defendant  recovered, 
aod,  in  a  letter  written  to  B.  on  other  mat- 
ters, said  that  she,  defendant,  had  lately  been 
much  imposed  upon  in  her  kitchen.  B.  in 
consequence  made  further  inquiries  of  defend- 
ant as  to  plaintiff's  character;  and  defendant, 
io  answer,  spoke  the  words  complained  of, 
via.,  that  she  suspected  plaintiff  of  dishonesty. 

The  jury  in  answer  to  the  Judge,  found 
that  defendant  intended  by  her  letter  to  in- 
duce inquiries  on  B.'s  part  as  to  plaintiff:  and 
they  found  a  verdict  for  plaintiff,  subject  to 
leave  to  move  for  a  nonsuit  On  motion  to 
enter  a  nonsuit,   e 

Held,  that  the  defendant  was  bound  to  cor- 
rect any  error,  as  to  plaintiff's  character,  into 
which  she  supposed  B.  to  have  been  led  by 
the  answer  to  B.'s  former  application;  and 
that  the  words  were  spoken  under  such  cir- 
cumstances as  primft  facie  to  be  privileged. 
Held,  also,  that  the  facts  that  defendant  al- 
luded  to  plaintiff,  and  induced  inquiries  about 
her,  were  not  evidence  of  malice.  Rule  ab- 
solute for  a  nonsuit.     Gardner  v.  Slade,  796 

n.  Evidence  of  malice. 
Not  that  defendant  induced  inquiries  on  the 
points  on  which  she  gave  information,  796. 
Ante,  L 

IIL  Of  judicial  proceedings. 
Committal  for  contempt  in  publishing  a  news- 
paper, 613.    Habeas  Corpus,  I. 
IV.  Punishment 
Committal  for  contempt,  613.    Habeas  Cor- 
pus, L 

DEPENDANT. 
Death  of. 
Motion  by  bis  executors  for  nOnsult  or  ver- 
dict for  defendant  who  has  died  since  the 
trial,  780.    Agbht,  IL 

DELAY. 
Onus  of  accounting  for,  204.    Covbhart,  II. 


DEMISE. 
By  tenant  in  common,  977.    Ejbotmbnt,  IL 

DEPARTURE. 
In  pleading.    Plbadino,  XIY. 

DEPOSIT. 
In  lieu  of  special  bail,  556.    Bail,  IV. 

DEPOSITIONS. 

L  Of  witnesses  examined  in  India,  42.    Wrr- 
BBSS,  L  1. 

n.  Copy  of,  292.    Ibsubancb. 

DEPUTY. 
L  When  to  act  in  his  own  name,  143.    CoM- 

PEBSATION,  L  1. 

II.  His  office  how  determined,  143,  160.    CoM- 
PEBSAnOB,  L  1. 

* 
DESCRIPTION. 

Amendment  at  Nisi  Prius,  548.    Akbbdbbbt, 
L2. 

DETINUE. 
L  For  bill  of  exchange. 
Description :    amendment :    certainty,  548. 
Ambbdxebt,  L  2. 

II.  Pleading. 

1.  Certainty  in  description,  548.      Axbbd- 
KEBT,  I.  2. 

2.  Amendment,  548.    Akbbdkxbt,  L  2. 

DEVISE. 
To  two  as  tenants  in  common  for  life  with  re- 
mainder to  their  children  in  fee,  100.    Es- 
tate, I. 

DILAPIDATIONS. 
L  Oenerally. 
Principle  on  which  acts  done  or  permitted 

are  regarded  as  dilapidations. 

The  executors  of  a  rector  are  not  liable  to 
an  action  on  the  case  in  the  nature  of  waste, 
for  pulling  down  a  building  on  the  rectory, 
and  substituting  another  in  a  different  part, 
unless  the  value  of  the  estate  be  thereby  im- 
paired, the  burthens  upon  it  increased,  or  the 
evidence  of  title  impaired.  Not,  therefore, 
If  the  rector  suffers  a  farm  building  ac|joining 
the  rectory  house  to  go  to  decay,  and  in  the 
time  erects  a  better  building  for  the 
purpose,  a  mile  from  the  house,  but  in 
a  situation  more  convenient  for  the  farming 
business,  as  carried  on  at  and  from  the  time 
of  the  substitution :  Although  no  facility  or 
license  be  obtained  for  the  alteration. 

A  cottage  or  farm  building  placed  upon  the 
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■oil  of  a  rectory  or  rlearage  but  not  fixed  into 
the  ground,  and  intended  at  the  time  of  the 
erection  to  be  remorable  at  will,  may  be  re- 
moved without  incurring  liability  for  waste 
or  dilapidation,  although  posts  on  which  it 
stands  haye,  by  the  weight  of  the  building, 
become  imbedded  in  the  ground  to  the  depth 
of  a  foot 

A  gravel  pit  on  the  soil  of  a  rectory  was 
opened  and  kept  open  by  orders  of  magis- 
trates under  sUts.  13  GK  3,  c  78,  s.  29,  and  5 
A  6  W.  4,  e.  60,  s.  64,  for  the  repair  of  the 
highways:  the  soil  was  not  sloped  down  or 
filled  up  according  to  sect  31  of  the  former 
or  sect  56  of  the  latter  act ;  nor  was  any  step 
taken  during  the  incumbency  to  enforce  this 
duty  upon  the  surveyors :  and  the  excavation 
was  increased  fh>m  one  rood  to  four  acres  in 
width.  While  the  pit  was  so  kept  open,  some 
gravel  was  also  dug  from  it  by  the  rector's 
lessee  of  the  soil,  and  sold  to  private  persons, 
without  sloping  or  filling  up  the  cavities. 

Held,  in  an  action  against  the  executors  of 
the  rector  for  dilapidations,  that  the  making, 
or  continuance  of  the  excavations  for  repair 
of  the  highways  was  not  chargeable  upon 
the  rector  or  his  representatives  as  an  act  of 


That  the  defendants  might  allege  the  com. 
pulsory  act  of  the  magistrates  and  surveyors 
under  a  general  plea  that  no  waste  was  com- 
mitted by  the  testator,  or  in  his  time  with  his 
permission.    And 

That  the  omission  to  slope  or  fill  up  the 
excavations,  or  to  enforce  this  daty  on  the 
surveyors,  did  not  operate  retrospectively  so 
as  to  make  the  digging  of  the  soil  an  act  Of 
waste  done  or  suffered  by  the  rector,  and  to 
support  issues  on  the  plaintiff's  part  affirming 
that  the  rector  wasted  the  soil,  and  permitted 
it  to  be  wasted,  by  excavating,  Ac,  without 
filling  up,  Ac 

QucBrtf  whether  the  executors  could  be 
charged  in  any  form  for  the  rector's  omission 
to  slope  or  fill  up  the  excavations,  or  oblige 
the  surveyors  to  do  so.    But, 

Held,  that  the  digging  up  and  sale  to  pri- 
vate persons  of  gravel  from  the  pits  opened 
under  order  of  the  magistrates,  and  impro- 
perly kept  open  by  the  surveyors  as  above 
stated,  was,  as  far  as  it  went,  equivalent  to 
an  original  opening  by  the  rector;  and  was  a 
waste  for  which  the  executors  were  liable  in 
an  action  on  the  case  for  dilapidations.  Htutt- 
ley  V.  Buttell,  672 

IL  What  acts  are  or  are  not 

1.  Substitution  of  farm  buildinjgs,  when  not, 
672.    Ante,  L 

2.  Submission  to  compulsory  act  of  magis- 
trates, when  not»  572.    Ante,  I. 

8.  Omission  to  remedy  improper  act  of  public 
officers,  when  not,  572.    Ante,  I. 


4.  What  adoption  of  improper  aetof  poblii 
officers  is  waste  in  the  rector,  572.  Ante,  1. 

6.  Use  of  gravel  pits  opened  by  other  partiei^ 
572.    Ante,  I. 

6.  Annexation  to  the  soU,  572.    Ante,  L 

7.  Act  of  lessee,  572.    Ante,  L 

8.  Opening  or  continuing  mines,  572.  Ante^L 
in.  Pleading  and  evidence 

General  plea  denying  the  waste,  672.  Ante,  L 

DIRECTOR. 
Of  East  India  Company,  447.    Cadbtship. 

DISABILITY. 
Page  609.    Titbs,  U 

DIBCHARGR 
Of  jur^,  716.    Jury. 

DISSOLUTION. 
Of  \ocb1  incorporation,  269.    Poos,  lY.  L 

DISTRESS. 
L  Under  justice's  warrant:  previous  summoni. 
Under  Friendly  Societies'  Act 

Plaintiff,  the  steward  of  a  Friendly  Sodetyi 
not  having  paid  money  in  obedience  to  aa 
order  of  two  justices  under  stat  10  G.  4,.& 
56,  8.  28,  the  justices,  i|^thout  further  sum- 
mons, issued  a  distress  warrant  oader  vkicb 
plaintiff's  goods  were  seized. 

Held,  in  an  action  of  trespaae,  that  tiie  eei- 
rare  was  not  justified  by  the  statute  Bnm- 
mwnd  V.  Bendyke,  869 

n.  Under  justice's  warrant :  remedy. 
Proper  form  of  action  against  Jusace,  393. 
Justice,  X. 

UL  Sale :  within  what  time. 
Five  days  how  computed. 

In  construing  1  stat  2  W.  A  M.  c  5,  s.  !; 
which  authorises  the  sale  of  goods  distraindl 
within  five  days  next  after  the  taking,  tht 
days  must  be  calculated,  as  the  rule  now  is  in 
other  cases,  inclusively  of  the  last  nad  exda- 
sively  of  the  day  of  taking.  Robimnam  v. 
Waddington,  753 

IV.  Acts  of  broker. 

Principal  when  not  liable,  780.    Aokbt,  IL 
y.  Order  to  justices   to   issue  warrant  654 

HlOBWAY,  L 

DISTRICT. 
For  audit»  406.    Pool,  lEL 

DISTURBANCE, 

Trespass  for  disturbanoe  of  fishery,  426.    Fksi> 
»BT,  L  L 


DIVISION. 
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DIVISION. 

Petty  sesrioDAl,  248.    Babtabdt,  L 

DRAINAOE. 
^  Commiaaionen  under    Dninjige    Act,  143. 

COMPBNSATIOir,  L  1. 

II.  Aueument  of  eompensatiofi :  form  of  doou- 
mentSy  143.    Comp>nsatioii,  1. 1. 

DRUNKENNESS. 
HabitiuL 
When  admisaible  in  eTidenoe,  898.    Ihbub- 
AMCM,  IV.  1. 

DUTY. 
On  legnoies,  900.    Bxscutobs,  III.  1. 

EAST  INDIA  COMPANY. 
Bftle  of  nomination  to  eadetehip,  447.    Cadbt- 

SHIP. 

BAST  INDIES. 
I.  British  officer  receiving  gifU. 
1.  What  oonstituteB  the  offence. 

An  information  ex  officio  nnder  etat  33  O. 
3,  0.  52,  s.  62,  charged  that  defendant,  heing 
a  British  subject,  held  and  exercised  an  office 
in  the  East  Indies,  nnder  the  East  India  Com- 
..  pany,  to  wit,  the  office  of  resident  at  T.  in  the 
East  Indies ;  and  during  all  that  time  resided 
in  the  East  Indies;  and  being  a  British  sub- 
ject, whilst  he  held  the  office  and  resided,  Ac, 
within  six  years  before  information  filed,  Ac, 
▼is.,  on,  Ac,  in  the  East  Indies,  unlaw^illy 
received,  of  and  from  S.  in  the  East  Indies,  a 
sum  of  money,  vis.,  8000  rupees,  being  of  the 
value  of  8002.  of  lawful  money  of  Great  Bri- 
tain, as  a  gift  and  present,  against  the  form 
of  the  statute ;  whereby,  and  by  force  of  the 
statute,  defendant  was  guilty  of  extortion  and 
a  misdemeanor;  and,  by  force  of  the  statute, 
forfeited  to  tlie  Queen  800/.  of  lawful,  Ac, 
being  the  ralue  of  8000  rupees. 

Held,  by  the  Court  of  Queen's  Bench  no 
ground  for  arresting  judgment,  that  the  count 
did  not  state  whether  the  rupees  were  Madras, 
Bombay,  or  Sicca  rupees,  or  state  the  value 
of  the  single  rupee.    And 

Held,  by  the  Court  of  Queen's  Bench  on 
motion  in  arrest  of  judgment,  and  by  the 
Court  of  Exchequer  Chamber  on  writ  of  error, 
that  the  count  was  good : 

Although  it  did  not  aver^hat  the  gift  was 
received  i  xtorsively  or  under  colour  of  the 
office:  Because,  (1)  if  the  statute  were  con- 
fined to  such  cases,  the  information  (though 
laid,  under  sect  67,  in  England,  for  an  offence 
in  the  East  Indies)  was  good,  after  verdict, 
by  Stat  7  0.  4,  c  64,  s.  21,  as  describing  the 
offence  in  the  terms  of  the  statute  creating  it: 
and  because  (2)  the  stotute  of  33  G.  3,  ex- 
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tended  to  any  receipt  of  gifts  by  such  officer. 
And  although  the  eouot  did  not  state  for 
whose  use,  or  pretended  use,  the  gift  was  re- 
ceived  :  dubitante  Platt,  B.,  on  the  ground 
that  it  did  not  appear  but  that  the  gift  was 
received,  or  pretended  to  be  received,  for  the 
use  of  the  Queen. 

It  appeared  by  record  that  the  jury  found 
a  verdict  of  Guilty  on  several  counts  charging 
receipts  of  sums  in  rupees  as  gifts,  after  which 
followed  a  finding  by  tbe  jury,  as  to  each 
count  severally,  that  the  sum  received,  as  in 
the  count  mentioned,  was  the  sum  of  so  many 
rupees,  which  sum  of  rupees,  at  the  time  of 
the  receiving,  was  of  the  value  of  so  much 
British  money;  being  at  the  rate  of  Is.  lid, 
per  rupee. 

The  Court  of  Queen's  Bench  adjudged  fine 
and  imprisonment  upon  each  count,  separate- 
ly, on  which  defendant  was  convicted ;  and, 
further,  that  defendant,  in  pursuance  of  the 
statute,  Ac,  "do  also  forfeit"  to  the  Queen 
'*the  several  sums  following,"  Ac.  (naming 
the  values  of  the  sums  in  rupees,  as  found  on 
each  count  respectively,  "the  said  forfeitures 
amounting  together  to  the  sum  of,"  Ac  (tbe 
aggregate  of  the  values) ;  and,  further,  that 
defendant  be  imprisoned  until  he  shall  have 
paid  the  said  several  fines  and  forfeitures. 

Held  by  the  Court  of  Exchequer  Chamber : 

1.  That  the  judgment  was  good,  although 
it  did  not  give  defendant  the  option  of  for* 
feiting  the  gifts  actually  received :  inasmuch 
as  tbe  gift  itself  was  money : 

2.  That  it  was  right  to  estimate  the  value 
at  the  time  of  the  receipt^  not  of  the  convic- 
tion: 

3.  That  imprisonment,  in  default  of  paying 
the  forfeiture,  was  rightly  awarded:  inas- 
much as  that  forfeiture  was  not  arbitrarily 
imposed  by  the  Court,  but  fixed  by  the  sta- 
tute, and  superadded,  by  authority  of  the 
statute,  to  Uie  other  punishments  for  the 
offence.    JkntgUu  t.  Th»  Quetn,  74 

2.  Form  of  information  :  value,  74.    Ante,  1. 

3.  Information  in  the  language  of  the  statute^ 
74.    Ante,  1. 

4.  Judgment:  forfeiture  and  imprisonment^ 
74.    Ante,  1. 

IL  Mandamus  to  examine  witnossei,  42.   Wn- 

JlEBi,  I.  1. 

ECCLESIASTICAL  LAW. 

L  Property  of  rectory  or  vicarage. 

1.  Farm  buildings,  572.    Dilapibatiovb,  L 

2.  Fixtures,  672.    Dilapuationb,  L 

3.  Gravelpits,  672.    Dilapidations,  L 

4.  Improper  cultivation,  672,  690.    Dilapi. 

DATIONS,  L 

6.    Faculty  for   making    changes   in,  672. 

DiLAPIDATlOlISi  L 
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EJECTMENT. 


EVIDENCE. 


n.  Faculty. 
When  not  neeessary,  572.    D^ApmATiOHB,  L 

EJECTMENT. 
L  Who  may  maintaiii. 
Heir   before    admittaDce,   when   not,    670. 
Customary  Txkxmbkt. 

IL  By  tenants  in  oommon. 
Whether  the  action  can  be  midntained  on  a 

joint  demise. 

C.  and  P.  leased  hind  Jointly  to  H.,  who 
covenanted  with  the  two  jointly ;  and  a  power 
of  re-entry  for  breach  of  ooyenant  was  re- 
serred  to  C.  and  P.  jointly :  bu^  in  the  lease, 
it  appeared  that  C.  and  P.  were  tenants  in 
common. 

Quote,  whether  ejectment  against  H.  for 
breach  of  covenant  could  be  maintained  on 
the  joint  demise  of  C.  and  P. 

Per  Lord  Dkiocan,  C.  J.,  and  Erlk,  J.,  it 
oonld. 

Per  CoLSRiDOK  and  Wiohtman,  Jb.,  it 
could  not    J)o€  dem.  Campbell  v.  HamiltoHf 

977 
m.  By  trustees  of  term. 
What  term  not  put  an  end  to  by  stat.  8  A  9 

Vict  c.  112, 8.  2,  77i.    Term. 

TV,  Effect  of  possession  for  twenty  years,  945. 

AdYERSK  P088B88I0ir|  L  1. 

ENCLOSUBB. 
Award. 
Bea4justment  of  com   rents,  i84.     Cork 

BXNT,  1. 

ENTAIL. 
Of  copyhold,  how  barred,  808,    Copyhold,  I. 

EQUIVALENT  EXPBESSIONS. 
Page  426.    Fuhiry,  L  1. 

EEROB. 
L  In  what  cases. 
On  a  judgment  on  a  petition  of  right,  364. 
Crown,  IL 

IL  In  what  Court 

In  Exchequer  Chamber,  364.    Crowv,  IL 
m.  Parties 
Personal   representatiye   of  the  party  un- 
successful   below,  and   the   Crown,  864. 
Crowv,  IL 

IV.  Cause. 
On   point   not   moved   non  obstante,  886. 
Bills,  L  L 

y .  Scire  faelas. 

When  not  necessaiy,  864    Cbowh,  IL 

TL  Custom  of  inferior  ooort  judicially  noticed, 
If  39.    AnoBSRT,  IL 


ESTATE. 
L  Remainder. 
After  death  of  one  of  two  tenants  in  coounoo 

devisees  for  life  with  remainders  to  their 

children  in  fee. 

Devise  to  trustees  "to  the  use  and  behoof 
of  my  son  and  daughter  and  their  respeetirs 
assigns,  for  and  during  the  term  of  their  re- 
spective natural  lives,  equally  to  be  divided 
between  them,  share  and  share  alike :"  re- 
mainder to  the  trustees  to  preserve  cootiDgent 
remainders  ;  "  but  nevertheless  to  permit  ud 
suffer  my  said  son  and  daughter  respectively, 
and  their  respective  assigns,  to  receive  asd 
take  the  said  rents,"  &e.,."  to  their  use  dorisg 
their  natural  lives ;  and,  from  and  aAer  the 
decease  of  my  said  son  and  daughter,  or 
either  of  them,  to  the  use  and  behoof  of  tU 
aud  every  the  children  of  my  said  son  and 
daughter  respectively,  both  mule  and  female, 
and  their  several  and  respective  heirs  aed 
assigns,  to  be  equally  divided  among  then, 
share  and  share  alike,  as  tenants  in  eonunoo 
and  not  as  joint  tenants ;  and,  if  there  shsll 
be  only  one  such  child  of  my  said  son  and 
daughter,  to  the  use  and  behoof  of  such  ebild, 
his  or  her  heirs  and  assigns  for  ever ;  and. 
for  default  of  such  issue  of  my  said  eon  and 
daughter,  then  I  give  and  devise  the  said  pre* 
mises"  to  the  use  of  T.  P.  in  fee. 

The  son  and  daughter,  who  had  each  seve- 
ral children,  survived  the  testator. 

Held  that,  on  the  death  of , the  son,  bis 
moiety  did  not  pass  to  his  sister,  who  survived 
him  for  her  life,  with  a  view  to  a  deferred 
distribution  after  her  death,  among  the 
children  of  the  two  families  per  capita,  bat 
that  his  moiety  passed'  at  once  to  his  child- 
ren.   Dot  dem.  Patrick  v.  Boyle,  100 

II.  Life  estate. 

As  tenants  in  common  with  remaindeis  to 
their  children  in  fee,  100.    Ante,  I. 

III.  Estate  tAiL 

In  copyholds,  how  barred,  808.  Copybold,  L 

ESTOPPEL. 
By  suing  in  a  particular  eapaei^. 
By  suing  defendant  as  being  a  corporation, 
269.    Poor,  IV.  1. 

EVIDENCE. 
L  Burthen  of  proof. 
On  questions  as  to  reasonable  time^  204. 

COVXJCANT,  IL 

IL  Admissions. 
Whether  to  prevent  litigation  or  under  con- 
viction of  liability,  815.    CoMmrnts,  L  L 

nL  Secondary  evidence,  what  is  only  such. 
1.  That  copies  of  the  work  in  question  had 
been  seen  on  sale,  257.    Coptrigbt,  L  2. 


EVIDENCE. 
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3.  That  personi  had  been  heard  ringing  the 
music  in  question,  as  if  ftom  printed 
copies,  267.    Coptrxgbt,  L  1. 

3.  An  hnezamined  copy  of  a  former  deposi- 
tion put  in  by  witness  and  confirmed  by 
hiin,  292.    Insuraxgi. 

ZV.  Bzapiinations  on  interrogatories.    ' 
1.  Leading  qnestions  and  the  answers. 

An  interrogatory  being  objected  to  as  a 
leading  question,  and  the  answer  obtained 
by  it  as  objectionable  for  that  reason,  the 
Judge  caused  part  of  the  interrogatory  and 
part  of  the  answer  to  be  suppressed,  and  the 
remainder,  which  appeared  not  affected  by 
the  context)  to  be  read  in  evidence. 

Hold  that,  the  Judge  was  not  bound  to 
reject  the  interrogatory  and  answer,  merely 
because  the  qnesUon  was  a  leading  one,  but 
might  exercise  a  discretion  as  to  excluding 
or  admitting  the  whole  or  part  of  the  answer 
obtained  hy  the  leading  question,  and  that 
the  course  talcen  at  the  trial  was  correct 
Small  V.  Naimey  840 

8.  Discretion  of  the  Judge  at  Nisi  Prlns,  840. 

Ante,  1. 

V.  Documentary:  copies. 

1.  Seen  exposed  on  salej  357.  Copyright, 
LI. 

2.  Seen  in  the  hands  of  persons  singing  from 
them,  257.    Copyright,  L  1. 

S.  Unexamined  copy  of  former  deposition, 
292.    LiBDRAircx. 

VL  Former  proceedings :  inter  alios. 
Conviction  of  acyoining  township  for  non- 
repairs of  adjoining  portion  of  highway,  on 
question  of  the  highway  being  ancient,  933. 
Highway,  IV. 

VIL  Conduct  of  parties. 

1.  Acquiescence  for  several  years  from  which 
lawful  dissolution  of  a  local  incorporation 
may  be  inferred,  260.    Poor,  lY.  1. 

2.  Of  committee-man  of  projected  company 
as  showing  authority  to  pledge  his  credit, 
815.    CoMMrrTRB,  L  1. 

TIIL  Collateral  issues. 
Habitual  drunkenness  of  captain,  as  entering 
into  the  value  to  be  given  to  his  judgment, 
292.    Inburavcx,  IV.  1. 


EXAMINATION. 

I.  Of  attorneys,  662.    Attorxry,  III.  1. 

II.  Of  witnesses. 

L. Under  commission  to  examine  witnesses, 

i202.    Inaurancb,  IV.  1. 
2.  On  interrogatories,  840.    Evideitcb,  IV.  1. 
8.  Of  witnesses  in  India,  42.    Wrsrss,  L  1. 


EXCEPTION. 

Distinction  between  an  exception  and  a  proviso; 
in  Charter  v.  Qreame,  216,  226. 

EXCESS. 
Of  jurisdiction,  988.    Cbbtiobari,  L 

EXCHEQUER  CHAMBER. 
Error  in. 
On  a  judgment  for  the  Crown,  364.    CrowH. 
IL 

EXECUTION. 
L  Fi.  fa. :  how  long  in  force. 

1.  When  returnable  immediately  after  esce- 
cation. 

A  fl.  fa.  "returnable  immediately  after  the 
execution  thereof,''  under  stat.  3  dk  4  W.  4,  c. 
67,  s.  2,  is  in  force  until  it  has  been  complete- 
ly executed ;  and  where  a  portion  only  of  the 
amount  for  which  the  writ  issued  was  realized 
by  levy,  a  second  levy  under  the  .same  writ 
for  the  balance,  eleven  years  afterwards,  was 
held  good.     Jordan  v.  Bincket,  757 

2.  Second  levy,  757.    Ante,  1. 
IL  Against  shareholder. 

When  excluded  by  terms  of  oontraot,  060, 
COHPANY,  IV.  1. 

IIL  Generally. 
Distinguished  from  punishment,  903.    CouB- 
fY  Court,  III. 

IV.  Discharge  under  stat.  48  G.  3,  c.  123,  s.  1, 
659.    Costs,  IL 

V.  Final  process. 

Attaehment,  497.    Attachment,  L  1. 
VL  Pleading. 
What  to  be  shown  in  plea  of  justification, 
497.    Attacrmbbt,  L  1. 

EXECUTORS  AND  ADMINISTRATORS. 
L  RelaUon  of  title. 
To  death  of  intestate:  money  had  and  re- 
ceived by  stranger. 

Where  money  belonging  to  an  intestate  at 
the  time  of  his  death,  or  due  to  him  and  paid 
in  after  his  death,  or  proceeding  from  the  sale 
of  his  effects  after  his  death,  has,  before  grant 
of  administration,  been  applied  by  a  stranger 
to  the  payment  of  intestate's  debts  and  fune- 
ral expenses,  the  administrator  may  recover 
it  from  such  stranger  as  money  had  and  re- 
ceived td  his  use  as  administrator ;  the  letters 
of  administration  relating  back,  for  that  pur- 
pose, to  the  death  of  the  intestate.  Welchman 
V.  Shtrjjfu,  552 

IL  Executor  de  son  tort 
Liability,  552.    Ante,  L  . 
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Zn.  Legaoy  datief. 

1.  On  prinelpttl,  and  fteoraing  proftti. 

An  execator  allowed  the  legatee  of  lease- 
hold to  oo:ap7  for  ftftrei  jttn,  the  legacy 
duty  being  unpaid.  The  execator  waa  then 
called  npon  to  pay  duty  on  the  proftta  acera- 
ing  for  the  fifteen  yean,  aa  well  aa  on  the 
principal  valae  of  the  premisea.  Held,  that 
he  waa  liable  to  the  whole  of  ancfa  dnty;  and 
that  he  might  recover  all  the  money  paid  on 
that  accovnt,  aa  money  paid  to  the  nae  of  the 
legatee.    Bate  t.  Payne,  900 

2,  Conaeqaenoea  of  delay  in  accounting,  000. 
Ante,  1. 

IV.  Order  of  paying  debta. 
Simple  contract  debts  or  retainer  for  fotnre 
breaches  of  ooyenant,  642.    Cotshaht,  IV. 

y.  Proceedings  in  an  action  by  or  againat  their 
testator. 

Motion  for  nonsuit  or  TOTdlH  according  to 
leave  reaerved,  780.    Aokrt,  II. 

VL  Brror  brought  by  representative  of  suppli- 
ant in  a  petition  of  right,  364.     Cbowh,  II. 

VIL  Of  ecclesiastical  persons. 
Liability  for  dili^idaUons,  572.    Dilapida- 
tions, L 

VIIL  Money  had  and  reeelred  to  use  o£ 

1.  Money  reooived  by  stranger  and  applied 
for  benefit  of  estate  before  administration, 
562.    Ante,  L 

2.  Waiver  of  tort»  552.    Ante,  L 

IX.  Money  paid  by. 
To  the  use  of  legatee:  legacy  duties,  900. 
Ante,  JIl.  1. 

Z.  Leaseholds. 
Occupation  by  legatee  before  payment  of  le- 
gacy duties,  900.    Ante,  IIL  1. 

XL  Proceedings  by. 
When  compelled  to  put  in  special  bail 
On  removing  cause  commenced  by  foreign 
attachment,  807  n.    Fobeioh  Attaghmxnt, 
L2. 

Xn.  Pleading  and  evidence. 
Plend  administravit :  payment  of  simple  con- 
tract debts,  542.    Covbhant,  IV. 


EXEMPTION. 
L  From  operation  of  S2t,  39V     Hiohwat,  IL 
II.  From  highway  rate,  654.    Highway,  L 
ni.  From  increased  rating,  964.  Poor,  XXII.  1. 

EXTINGUISHMENT. 
By  twenty  years  possession,  945.     Adytobb 


PO88E88U  H,  I.  1. 


EXTORTION. 
By  officers  of  East  India  Company,  74.    Sisf 
Indiks,  L  1. 

FALSE  IMPRISONMENT. 
iMPBUomfnar. 

FALSE  PRETENCE& 
Indictment :  express  averment  of  knowledgCL 
Indictment,  on  stat  7  A  8  G.  4,  c  29,  s. 
53,  for  obtaining  money  under  fislse  pretences. 
One  count  stated  that  A.  B.  «did  falsely  pre- 
tend" to  C.  D.  (setting  out  the  pretences), 
*'by  means  of  whioh  falae  pretences"  the  said 
A.  B.  did  ''unlawfully  obtain  fkom  the  said 
C.  D."  moneys  of  the  said  C.  D.,  ''with  intent 
to  cheat  and  defraud  the  said  C.  of  the  same.* 
The  count  contained  averments  negativing 
the  truth  of  the  pretences,  bat  no  express 
averment  that  A.  B.  knew  them  to  be  fidse. 

Held,  that  under  stat  7  G.  4,  c  64,  s.  21, 
the  count  was  sufficient  after  verdict.  Qmtert, 
whether  it  would  have  been  bad  on  demuner. 
Regima  ▼.  Bowen,  790 

FATHER. 
Pabbht  axd  Chiu).    Bastabdt. 

FEIGNED  ISSUE. 
L  Entry  of  facts  on  the  record. 

Stat.  3  A  4  W.  4,  c.  42,  s.  24,  giving  the 
Judge  at  nisi  prius  power,  when  there  is  a 
variance,  to  direct  that  the  facts  be  fonnd 
specially  and  entered  on  the  record,  does  not 
apply  to  the  trial  of  feigned  issues.  Bnm» 
V.  ^MleAiiwoii,  185 

IL  When  not  amendable  at  nisi  prius,  845. 

AMENDMKlfT,  L  1. 


FELONY. 

Discharge  of  jury  without  verdict  716. 
IV.  1. 

FIERI  FACIAS. 


JriT, 


ExBcunoH,  L 

FILIATION. 
Page  248.    Babtabdt,  L 

FIRE. 
Rewards  under  Metropolitan  Building  Act»  179. 
Builddco  Act. 

FISHERY. 
L  Several. 
1.  Trespass  for  disturbing. 

A  declaration,  reciting  that  defendant  had 
been  summoned  to  answer  plainttfl*  in  an  ac- 
tion of  trespass,  charged  that  defendant,  with 


FISHBBT. 


GOODS. 
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foroe  and  amu,  broke  and  entered  a  fishery, 
to  wit,  the  sole  and  ezoliuire  fishery  of  plain- 
tiff in  a  certain  part  of  a  rirer  then  flowing 
and  being  orer  the  soil  of  one  F.,  and  then 
fished  for  fish  in  the  said  fishery  of  plaintilF, 
and  the  fish  of  the  said  fishery  of  plaintiffi 
there  found,  and  being  in  the  said  fishery, 
chased  and  disturbed  :  Gonolnsion,  contra 
paeem.  Plaintiff  having  reoorered  on  this 
oonnty 

Held,  by  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  Q.  B., 

(1.)  That  the  words  "sole  and  exdnsive 
fisheiT"  were,  at  any  rate  after  verdict^  equi- 
valent to  « several"  fishery. 

(S.)  That  the  sUtement  that  the  soil  wae 
in  F.  did  not  vitiate  the  count  or  render  it 
necessary  for  the  plaintiff  to  deduce  title  from 
the  owner  of  the  fee.    And, 

(3.)  (Agreeing  with  Q.  B.)  that  trespass  lay 
for  the  ii^ury  described.    Holford  v,  BaiUy, 

426 
S.   How    described   in   a   declaration,  426. 

Ante,  1. 

IL  Pleading. 
Form  of  count  in  trespass,  426.    Ante,  L  1. 


FIXTURBS. 
Farm  building  on  posts  imbedded  by  the  weight, 

572.     DlLAPIDATIOVB,  I. 


PLBKT. 
Warden  of,  497.    AnAOHMiar,  L  1. 

FOREiaN  ATTACHMBNT. 
L  Custom  of  London :  special  bail  on  removal 
by  certiorari. 

1.  Not  abolished  as  an  arrest  on  mesne  pro- 
cess. 

In  a  cause  commenced  by  foreign  attach- 
ment in  the  Lord  Mayor's  Court,  since  the 
passing  of  stat  1  A  2  Viot  c.  110,  the  plain- 
tiff is  still  entitled  to  an  order  for  special  bail 
or  a  procedendo. 

A  cause  so  commenced  was  removed  into 
this  Court  by  certiorari.  A  return  was  made, 
omitting  to  show  that  the  garnishee  resided 
within  the  jurisdiction  of  the  Mayor's  Court : 
Held  no  objection  to  the  return,  which  was  in 
the  usual  form.     Day  v.  Paupierre,  802 

2.  Required  even  from  personal  representa- 
tives. 

Where,  in  an  action  commenced  against  an 
administrator  in  the  Mayor's  Court  in  Lon- 
don, a  debt  belonging  to  the  intestate's  estate 
is  attached  by  the  custom  of  London,  the  de- 
fendant, if  he  remove  the  cause  into  Q.  B.  by 
eertiorari,  must  put  in  special  bail,  or  a  pro- 
cedendo will  be  ordered.  BtuUne  v.  Oantj 
807  n. 


IL  Return  to  certiorari. 
When  suiBeient  if  in  usual  form,  802.    Ante, 
LL 

FOREIGNER. 
L  Bastard  bom  abroad,  769.    Bastabdt,  IL 
IL  Copyright,  257.    Coptwoht. 

FORFEITURE. 
Judgment  of,  74.    East  Ihdubs,  I.  L 

FORGERY. 
Proceeds  of. 
When  not  recoverable  as  money  had  and  r«« 
ceived,  187.    Moitbt  had  akd  uobited,  L 

FORIL 
Usual  form. 
When  sufllcient,  802.   Fobuok  AiTAOHianrr, 
LI. 


Paupxb. 


FORMA  PAJJPERIS. 


FBANCHISB. 


In  alicQO  solo:  pleading,  426.    Fishxrt,  1. 1. 

FRAUD. 
Fraud  summons,  903.    Courtt  Coubt,  IIL 

FRIENDLY  SOCIETY. 

Enforcement  «f  justice's  order  by  distress:  pre« 
vious  summons,  869.    Distrbss,  L 

FRUIT  TREES. 
Damage  to. 
Summary  conviction  :   form,  216.     Cohyio* 
TI05,  V.  1. 

GAME. 

Assault 
Reasonable  belief  by  party  that  be  is  acting 
under  statute,  558.    Acnox,  I.  1. 

GENERALITY. 

indictment  under  public  acts,  911.    Hiohwat, 
V.L 

GIFT. 

Officers  receiving,  in  the  East  Indies,  74.    Ea«t 
Ihdiis,  L  1. 

GLEBE. 
Dilapidations,  572.    Dilapidatioss,  I. 

GOODS  SOLD  AND  DELIVERED- 
Sale  and  transfer  of  debt^  648.    Dbbt,  IIL 
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HABBAS  CORPUS. 
Ad  inbjiciendum. 

L  Into  what  parts  of  the  realm :  Isle  of  Man. 
SembUf  that  a  writ  of  habeas  oorpas  ad 
sabjidendam  runs  to  the  Isle  of  Man ;  at  any 
rate  since  stat  5  G.  3,  c.  26,  by  which  the 
island  is  rested  nnalienably  in  the  king  and 
his  successors.  If  it  does  so  nin»  it  is  on  the 
common  law  principle,  and  not  by  stat  31  C. 
2,  c.  2;  nor,  where  the  applicant  is  under 
committal  for  oontempty  by  stak  56  O.  3,  e. 
100. 
Assuming  that  it  rang : 

1.  Where  the  Court  of  Chancery  (which  is 
a  court  of  record)  of  the  island  has  committed 
a  party  for  contempt  in  publishing,  out  of 
Court,  a  newspaper,  considered  by  the  Court 
to  be  defamatory  of  its  proceedings,  this  Court 
will  not  interfere  by  habeas  corpus. 

2.  Although,  by  the  English  law,  a  com- 
mitment  for  contempt  in  publishing  libellous 
matter  of  a  Court  is  in  the  nature  of  punish- 
ment, and  should  be  for  a  time  certain,  yet 
when  the  Court  of*  Chancery  of  the  Isle  of 
Man  had  committed,  as  above,  "until  further 
order,"  and  it  appeared  by  affidavit  that  this 
was  consistent  with  the  practicoof  that  Court, 
the  Court  of  Queen's  Bench  refused  to  inter- 
fere by  habeas  corpus. 

3.  Where  it  appenrs,  from  the  statement  of 
the  party  committed,  and  from  the  general 
course  of  the  proceeding,  that  the  commitment 
is  the  act  of  the  Court  of  Chancery  of  the 
island,  this  Court  will  not  interfere  by  habeas 
oorpus  on  the  ground  that  the  written  warrant 
of  commitment  does  not  purport  in  tenns  to 
be  the  apt  of  the  Court,  and  is  signed  only  by 
a  person  who  appears  by  affidavit  to  be  the 
Lieutenant  Governor,  but  is  not  expressly 
stated,  in  the  warrant  or  affidavit,  to  be  a 
constituent  part  of  the  Court.  CrvtwJ'ur<V» 
Can,  613 

XL  By  what  authority. 

Common  law  or  statute,  613.    Ante,  L  716. 
Jury,  IV.  1. 
in.  Interference  with  aots  of  court 

1.  When  not  with  eommitmente  for  contempt 
of  Court,  613.     Ante,  I. 

2.  Alleged  defects  in  form  of  commitment 
613.    Ante,  L 

3.  Pourt  of  Chancery,  613.    Ante,  I. 

4.  Kot  with  practice  of  Court  613.    Ante,  I. 
TV.  On  behalf  of  prisoner  committed  for  felony. 

After  discharge  of  Jury  without  verdict^  716. 
Jury,  IV.  1. 

HEIR. 

L    Father   inheriting    from    son,    100,    116. 
Estate,  I. 

IL  To  customary  tenement,  670.    Customary 
TiNKMBirr. 


HEREDITAMENT. 
IncorporeaL 
Trespass  for  disturbance,  426.    Fukkkt,  L  1. 

HIGHWAY. 
L  Rateable  property :  ezemptioni. 
Operation  of  stat  6  A  6  W.  4,  c.  50,  s.  33. 

On  application  to  justices  for  a  distress 
warrant  to  levy  a  highway  rate  upon  A.,  u 
occupier  of  premises  in  £.,  A.  claimed  to  be 
exempt  by  reason  of  having  never  eontribnted 
to  the  repair  of  the  highways  in  E.,  or  been 
rated,  but  .having  alws/s  repaired  so  maeh 
of  a  highway  of  K  as  was  within  his  pre- 
mises, and  half  a  bridge  at  the  extremity  of 
the  highway.  He  showed  no  origin  of  the 
exemption,  but  insisted  that  he  was  protected 
by  sect  33  of  stat  5  A  6  W.  4,  c.  50.  The 
justices  refused  a  warrant 

On  application  to  the  Court  under  stat  11 
A  12  Vict  c.  44,  s.  6,  for  an  order  on  the 
justices  to  issue  the  warrant  the  Court  held 
the  question  too  doubtful  to  justify  them  in 
acting  under  the  statute  of  Victoria,  and  left 
the  applicants  to  move  for  a  mandamus,  or  Co 
try  the  question  by  having  another  rate  made, 
against  which  A.  might  appeal  (the  objcctioa 
that  he  ought  to  have  appealed  on  the  pre- 
sent occasion  having  been  waived  by  conaeat). 
Begtna  T.  Browne,  664 

II.  Rateability :  mode  of  contesting. 
Appeal  or  other  proeeedinga,  654.     Ante,  L 

IIL  Rateable  property. 
Bridge  repaired  under  local  act 

Mandamus  to  a  justice  to  issue  his  distretf 
warrant  against  the  occupiers  of  Pntney 
bridge  for  a  highway  rate  assessed  on  theaa, 
under  stat  5  A  6  W.  4,  c.  60,  in  respeoC  of 
their  occupation  of  the  bridge  and  toU-booss 
and  the  land  on  which  the  same  were  erected. 
Return,  that  Putney  bridge  was  paved,  re« 
paired,  and  cleansed  under  the  provisions  of  a 
local  act  of  parliament 

Held,  on  demurrer,  that  the  return  was  bo 
answer,  as  sect  113  of  stat  5  A  6  W.  4,  e.  66, 
did  not  exempt  the  property  from  liability  le 
the  rate  imposed  under  sect  27.  JUtgitm  v. 
Paynter,  SW 

IV.  Common  law  liability  of  parish  or  township 
to  repair. 
When  not  removed  by  statutoiy  liability  of 

other  parties. 

Indictment  against  a  township  for  not  re- 
pairing an  ancient  highway.  Plea,  Not 
guUty. 

On  the  trial  a  reeord  of  an  indictnest 
against  an  acyoining  township  for  non*repair 
of  a  part  of  the  same  line  of  road,  and  to 
which  that  township  had  iubmitted,  was  re- 
ceived in  evidence. 


HIGHWAY. 
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Held,  that'  it  wu  properly  reoeired  u  evi- 
dence that  the  whole  highway  was  ancient 

By  a  navigation  act,  the  proprietors  of  the 
nmrigation  were  required  to  Iceep  the  above 
road  in  repair,  and  were  declared  to  be  liable 
*  to  indictment  if  i^was  out  of  repair. 

Held,  that  this  enactment  did  not  relieve 
the  township  Arom  their  common  law  liability 
to  repair  the  road.  Me^na  v.  BrigKuide 
Bieriow,  *  933 

V.  Liability  to  repair:  by  atatnte. 
1.    To  what  extent:  failure  of  rabeidikry 

funds. 

A  navigation  company,  holding  lands  part- 
ly occupied  as  a  wharf,  Ac,  wftre  directed  by 
fltatttte  to  uphold  and  repair  a  road  between 
certain  points  of  the  navigation;  it  was 
enacted  that  they  should  be  liable  to  indict- 
ment for  any  default  in  so  doing :  and  they 
were  empowered  to  take  certain  tolls  fbr 
goods  carried  along  the  line  of  navigation 
(over  and  above  lock  dues  which  were  pay- 
able to  them),  and  were  required  to  apply 
such  tolls  to  the  making  and  repairing  of  the 
road.  By  a  subsequent  act,  a  canal  company 
(whose  works  would  interfere  with  the  reve- 
nue of  the  navigation  company)  were  required 
to  purchase  the  navigation,  and  the  naviga- 
tion company's  lands,  Ac,  and  all  rights 
thereto  belonging  (including  the  right  to  the 
tolls,  to  be  applied  towards  the  repair  of  the 
■aid  road),  for  11,000/.;  and  it  was  enacted 
that  the  canal  eompany  should  for  ever  after 
repair  the  road,  and  should  be  liable  to  in- 
dictment for  non-repair,  and  should  indemnify 
the  navigation  company  from  the  mainten- 
ance of  the  said  road  and  from  indictment  for 
non-repair;  the  conveyance  of  the  premises 
to  be  subject  to  such  condition,  with  power 
of  re-entry  by  the  navigation  company  in 
default  of  compliance.  The  canal  company 
purchased  the  lands,  Ac,  and  navigation, 
and  took  a  conveyance  according  to  the  sta- 
tute. On  indictment  against  the  eaoal  com- 
pany for  non-repair : 

Held,  that  a  count  stating  the  above  facts, 
and  that  the  defendants,  by  reason  of  the 
premises,  and  by  force  of  the.  statute  in  such 
case,  Ac,  became  liable  to  repair  (averring 
non-repair),  was  sufficient  to  charge  the  de- 
fendants. 

That  the  defendants  were  properly  charged 
by  such  count  with  breach  of  an  obligation 
to  repair:  and  that  it  was  not  requisite  to 
charge  them  specifically  with  disobedience  to 
a  statute. 

That  a  count  stating  the  road  to  have  been 
made  under  the  first-mentioned  act,  and 
alleging  that  the  defendants,  under  and  by 
virtue  of  the  last-mentioned  act,  ought  to 
have  repaired,  was  not  too  general :  both 
statutes  being  public. 

But  that  a  count  merely  stating  the  exist- 


ence and  non-repair  of  the  road,  and  that 
defendants,  by  reason  of  the  then  tenure  of 
certain  lands  and  tenements  in  the  parishes, 
Ac,  ought  to  have  repaired,  was  not  main- 
tainable. 

Qwjtrtt  whether  there  may  be  a  liability, 
not  immemorial,  to  repair  ratione  tenune. 

Held,  that  the  defendants  were  rightly 
charged  with  liability  to  repair  generally, 
and  not  merely  to  the  extent  of  the  tolls: 
though  in  fact  the  tolls  received  were  inade- 
quate to  the  costs  of  repair.  And  this  whe- 
ther the  Company  had  or  had  not  other  ade- 
quate sources  of  revenue. 

The  first-mentioned  act  empowered  the 
Company  therein  mentioned  to  make  a  road 
at  least  seven  yards  wide.  A  road  twelve 
yards  wide  was  in  fact  made  by  the  naviga- 
tion Company;  and  it  was  repaired  to  that 
width,  by  the  canal  company,  the  townships 
through  which  the  road  passed  contributing 
statute  labour;  which,  however,  was  discon- 
tinned  after  the  passing  of  stat  6  A  6  W.  4, 
c50. 

Held  thaty  under 'these  circumstances, 
unexpUined,  the  defendants  were  rightly 
charged  with  liability  to  repair  the  whole 
width.    Begina  v.  ShejffUld  Canal  Company, 

911 

2.  For  what  width,  911.    Ante,  1. 

3.  When  not  a  liability  ratione  tenursB,  911. 
Ante,  1. 

4.  Form  of  indictment:  general  or  special, 
911.    Ante,  1. 

5.  When  it  does  not  relieve  township  ftovk 
common  law  liability,  933.    Ante,  iV. 

VL  Liability  ratione  tenune. 

1.  What  is  not,  911.    Ante,  V.  1. 

2.  Whether  it  must  be  immemorial,  911. 
Ante,  V.  1. 

VII.  Toll!. 

Effect  of  inadequacy,  911.    Ante,  V.  1. 

VIII.  Statute  duty. 

Effect  of  abolition,  911.    Ante,  Y.  1. 

IX.  Indictment 

1.  On  sUtutoiy  Uability  to  repair,  911.  Ante, 
V.  1. 

2.  Breach  how  charged,  911.    Ante,  V.  1. 

X.  Evidence. 

Of  highway  being  ancient:  conviction  of  ad* 
joining  parish  for  non-repair  of  adjoining 
portion,  933.    Ante,  lY. 

XI.  Gravel  pits. 

1.  Effect  of  magistrates' order,  572.    Dilapi- 

DATIONB,  L 

2.  Omission  by  the  surveyors  to  slope,  572. 
Dilapidations,  1. 
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IDENTITY. 


INQUISITION. 


IDBNTITT. 

L  Of  parties. 
Mifltake  as  to,  903.    County  Court,  IIL 

IL  Of  eontents  of  printed  copies  of  a  publica- 
tion, 257.     COPTRIGHT,  L  1. 

IMPOSSIBILITY. 
Page  60».    Tmn,  IL  ' 

IMPRISONMBNT. 

L  Judgment  of. 
Until  payment  of  forfeiture,  74,    Bast  Ikdim, 
LL 
n.  Warrant  of  commitment*  497.    AttaChmbnt, 

LL 
m.  Pleading. 
Jnstiflcation  on  transfer  of  prisoners,  497. 
Attachment,  L  L 
rV.  Generally. 
L  Mistake  in  identity,  908.    County  Coubt, 

HL 
2.  Act  of  Court  or  of  party,  903.    County 
Coubt,  IIL 
V.  Discharge  under  stat  48  G.  8,  c.  123,  8. 1, 
659.    Costs,  IL 

INCOMPBTBNCT. 
To  form  a  judgment*  292.    Insubancb,  IV.  1. 

INDEBITATUS  COUNTS. 
On  rule  and  transfer  of  debts,  548.    Dbbt,  III. 

INDEMNITY. 
L  Against  future  breaches:  plend  admlnistra- 

Tit,  542,     COVBNANT,  IV. 

IL  By  contemporaneous  agreement  with  trus- 
tees advancing  money  on  promissory  notes, 
886.    Bills,  L  1. 

INDBNTUBE. 
What  forms  part:  allowance  before  execution, 
190.    PooB,XXV.  L 

INDIA. 


East  Indibs. 

INDICTMENT. 
I.  Generality. 
In  indictment  for  disobedience  to  public  acts, 
91L    Highway,  V.  1. 
tr   Particularity. . 
In  describing  foreign  money,  74.    East  In- 
dibs, 1. 1. 
in.  Under  statutes. 
1.  Language  of  statute,  when  sufioient  after 
Ycrdiet,  74.    East  Indibs  L  1 


2.  On  stotutory  liability  to  repair  highway: 
obligation  and  breach  how  charged,  91L 
HlQHWAY,  V.  1. 

3.  Specific  charge  of  disobedience  to  a  statute 
9U.    Highway,  V.l.  ^ 

IV.  Money.  • 

Foreign:  description  of:  rupees,  74.  Ba« 
Indus,  L  1. 

V.  Value. 

Of  foreign  money  how  stated,  74.  Bast  I»- 
DIBS,  L  1. 

VI.  Property. 

Statement  of,  when  sufficiently  implied,  74. 

Bast  Indibs,  L  1. 
VTL  Sufficient  after  verdict:  offence  described 
in  words  of  statute. 
Indictment  for  false  pretences  not  expreadj 

averring  scienter,  790.    Falsb  Pbbtbncbs. 

VIIL  Instances. 
For  sale  of  a  nomination  to  a  cadetship,  447. 
Cadetship. 
IX.  Judgment.    Judgkbnt. 

INFEBIOB  COURT. 
L  Custom  of,  noticed  on  writ  of  error,  1,  39. 

Attobnby,  II. 
IL  What  is  an  inferior  courL 

Lord  Mayor's  court,  L    Attobnby,  II. 
IIL  Attorneys  in. 

Rights  of  attorney  of  superior  Court,  1.    A*. 

TOBNBY,  IL 

IV.  Pleading. 

1.  Allegation  that  the  Court  is  an  infmv 
court  of  law  or  equity,  1.    Attobnby,  II- 

2.  Justification  under  process  of,  903.  Coitstt 
Coubt,  IIL 

INFORMATION. 

I.  Bz  officio. 
For  receiYing  gifts  in  the  East  Indies,  74. 
East  Indibs,  L  I. 
n.  Before  a  single  justice,  287.    Ouitomb. 

INNKEEPER. 

His  lien. 
On  what  property. 
An  innkeeper  has  a  lien  on  a  camagB, 


brought  to  the  inn  h|  a  guest,  for  its  standing 
room,  though  tiie  c«age  doea  not  belong  to 
tiie  guest  himself.     TurrUl  y.  OrawUg.     IW 

INQUISITION. 

Contents. 
It  need  not  show  matters  not  eognissMe  by 
the  sheriff  or  inquest,  la.    Cohpbnsatibs, 
LL 


INSOLVENT  DEBTOR. 


ISSUE. 
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INSOLVENT  DBBTOR. 


Dbbtob. 


INSURANCB. 

PnsT :  Marine  Insormnoe. 

I.  Inninble  Intereit  « 

Lien  on  cargo  for  portion  of  salyage. 

A  vessel,  the  J.  A.,  with  cargo  on  board, 
abandoned  by  her  crew  at  sea,  was  brought 
into  harboor  by  salvors.  Plaintiff,  who  was 
owner  of  the  J.  A.,  applied  to  the  Court  of 
Admiralty,  and  obtained  possession  of  the  ship 
and  cargo  on  entering  into  recognisance  as  a 
seenrity  for  the  whole  salvage :  and  he  effected 
an  insurance  intended  to  cover  the  proportion 
of  the  salvage  he  might  have  to  pay  under 
the  recognisance.  In  the  policy  the  subject- 
matter  of  insurance  was  described  as  "ave- 
rage expenses  per  J.  A."  The  vessel  then 
sailed  and  was  totally  lost  with  the  cargo  on 
board.  Plaintiff  was  obliged  to  pay  the  amount 
of  his  recognisance.  Held,  in  an  action  against 
the  underwriters, 

1.  That  the  cargo  was  liable  to  contribute 
a  rateable  portion  of  the  salvage :  and  that 
the  plaintiff  who  had  become  liable  to  pay 
the  whole^ salvage,  had  a  lien  on  the  cargo  for 
that  rateable  portion,  and  had  consequently 
an  insurable  interest  in  the  cargo. 

2.  That  in  the  policy,  the  description  of  the 
■abject-matter  as  average  expenses  was  sufi- 
eient  Briggt  v.  Merchant  Trader^  A$9oeia- 
Hon,  167 

n.  Policy:  description  of  snbjeet-matter. 
"Average  expenses,"  what  may  be  so  de- 
aeribed,167.    Ante,  L 

m.  Liability  of  joint  insurers. 
When  limited  to  the  common    fbnd,  960. 
COKPAVT,  IV.  1. 

IV.  Total  loss :  exereise  of  judgment 
1.  Evidence  of  captain's  incapacity  to  form  a 

judgment. 

On  an  issne,  between  the  owner  of  a  ship 
and  the  insurer,  whether  the  ship  had  been 
totally  lost,  it  appeared  that  she  had  gone  on 
shore,  and,  when  on  shore,  had  been  sold  by 
the  captain  to  a  party  who  succeeded  in  get- 
ting her  off.  The  defendant's  case  being 
that,  if  a  good  judgment  had  been  exercised, 
total  loss  might  have  been  avoided :  Held, 
that  he  might  give  evidence  that  the  captain, 
within  a  short  time  before  the  vessel  sailed, 
was  addicted  to  drunkenness. 

On  a  commission  to  examine  witnesses,  a 
witness,  aftor  giving  oral  evidence,  put  in  a 
document  which  he  called  a  "  legalised  copy" 
of  a  deposition  which  he  stated  himself  to 
have  made  eighteen  months  earlier  before  the 
British  Consul  at  the  foreign  port  near  which 
the  loss  occurred,  and  which  document  pur- 
ported to  contain  evidence  of  his  opinion  as 
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to  the  circumstances  of  the  vessel  at  the  time 
of  the  loss;  and  the  witness  stated  that  he 
now  confirmed  such  deposition,  and  that  any 
discrepancy  between  that  and  his  present 
testimony  must  be  attributed  to  the  lapse  of 
time.  Held,  that  the  document  was  not  ad- 
missible in  evidence,  ^^coeib  v.  Boyal  Ex- 
change  Ajnurance  Company,  292 

2.  Test  of  propriety  of  sale  or  abandonment, 
292.    Ante,  1. 

V.  Pleading. 

Captain's  incapacity,  292.    Ante,  IV.  1. 
VL  Evidence. 

1.  Of  captain's  habitual  drunkenness,  292. 
Ante,  IV.  I. 

2.  Unexamined  copy  of  former  deposition, 
put  in  by  witness  examined  on  interroga- 
lories,  292.    Ante,  IV.  1. 

SncoRDLT :  Against  Fire. 
Covenant  to  insure  during  term :  oonitraotions 
time,  204.    CoTEirAinr,  IL 

INTENDMENT. 

That  signature  is  by  a  minority,  190,  196.. 
PooB.  XXV.  1. 

INTEREST. 

I.  Of  jurymen,  816.    ComrrmB,  L  1. 
IL  Of  witness.    Wirirxss. 

IIL  Validity  of  acts  of  interested  auditor,  82n 
Poor,  X.  1. 

IV.  Insurable,  167.    Iitsubahok,  L 

INTERPRETER. 

Examination  in  India  through  sworn   eourt 
interpreter,  42,  66.    Witmbss,  L  1. 

INTERROaATORT. 
Examination  on. 

1.  Improper  answers,  292.  iNsmtAiica,  IV.  1. 

2.  Answers  to  leading  questions,.840.  Evi- 
DBNOI,  IV.  1. 

INTESTATE. 
Page  552.    Exsourons,  L 

ISLE  OF  MAN. 

L  Its  Court  of  Chancery,  613.    Habbas  Cob- 
pus,  L 

II.  Habeas  Corpus  into,  613.     Habbab  Cob- 
pus,  L 

ISSUE. 

I.  What  must  be  before  issue  joined. 
Application  to  take  oat  of  Court  money  de- 
posited in  lieu  of  bail,  556.    Bail,  IV. 

II.  Feigned.    Fembbd  Iitra. 
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JOINT  STOCK  COMPANY. 
CoxpArr. 

JUDGE. 
I.  At  Niri  Prina :  power  in  eaies  of  Tariaooe. 

1.  To  direct  the  fact!  to  be  found  ■peeially, 
185.    Fbiomkd  Issue,  L 

2.  Ameodmenty  648,  846.    AmiroxEirr. 
IL  Qaestioni  for. 

Bona  fides,  not  raoh  a  qnestlon,  668.    AcnoH, 
LI. 
in.  His  diseretion. 

1.  As  to  discharge  of  joiy  without  Terdiot^ 
Tie.    Jury,  IV.  1. 

2.  As  to  improper  questions  and  the  answers 
thereto  in  examination  on  interrogatories, 
840.    Etidknck,  IV.  1. 

IV.  Of  County  Court,  858.    CoirirrT  Coubt,  II. 

JUDGMENT. 

I.  In  civil  eases. 

1.  Time  of  signing :  retom  day  of  writ,  211. 
ArFiDAvrr,  L 

2.  On  writ  of  trial,  211.    ArriDATir,  L 

II.  As  in  case  of  a  nonsuit 

Discharge  of  rule  on  peremptory  undertaking : 
drawing  up.    Rxo.  Gen.  523. 

m.  In  criminal  eases. 

1,  Of  forfeiture  of  money,  74.  Bast  Iiinns, 
I-l. 

2.  Addition  of  imprisonment  until  payment 
of  forfeiture,  74.    East  Ixoies,  L  1. 

JUDICIAL  NOTICE. 
Notice. 

JURAT. 
Of  aiBdarit,  211.    Affidavit,  I 

JURISDICTION. 
I.  Ezereise. 

1.  What  is  an  ezereise  of  jurikdiotion  and 
what  a  refusal,  318.    Poob,  XXVIIL 

2.  Notwithstanding  interest,  327.  Poor, 
X.  L 

IL  Excess. 

L  What  is  and  what  is  not  an  act  in  excess 

of  Jurisdiction,  393.    Justice,  X. 
2.  Ground  for  certiorari  though  taken  away 

by  statute,  988.    Certiorari,  L 

IIL  In  point  of  place. 

See  Justice,  L 
IV.  When  sufficiently  shown  in  compensation 

proceedings,  143.    Compeesatiox,  I.  1. 

JURY. 
L  Interest  of  juryman. 


Member  of  the  same  oommitlee»  815.    Ces 

KITTEE,  L  1. 
IL  Affidavit  by  Juryman. 
For  what  purposes  admissible,  815.    C«i 
MrTTES,  I.  L 
IIL  Questions  for.* 
Bona  fides  of  a  party's  belief  that  he  «w 
acting  under  a  statute,  558.    Acnox,  L  1 

rV.  Discharge  of  without  Terdiek 

1.  In  felony :  what  sufficiently  a  ease  of  eri- 
dent  necessity. 

A  prisoner  committed  by  a  Justice  of  tht 
peace  for  murder  was  indicted  at  the  sftiaci, 
pleaded  Not  Guilty,  and  was  given  in  duip 
to  a  Jury.  The  Jury,  after  hearing  the  eri- 
denee  and  the  summing  up,  retired  at  two  is 
the  afternoon,  and  remained  in  deUberstioB 
all  night  Next  day,  being  brought  isto 
Court,  they  stated  that  they  had  not  agreed, 
and  were  not  likely  to  agree,  on  their  Terdiet 
The  other  business  of  the  assise  of  tkit 
county  was  over;  and  the  Judge'i  ditj 
called  him  to  the  next  assise  town.  He  dii- 
oharged'the  Jury  and  remanded  the  prisoner. 
On  motion  for  a  habeas  corpus  at  oonuNr 
law: 

Held :  That,  whether  the  Judge  was  or  wii 
not  Justified  in  discharging  the  Jniy,  the  dis* 
charge  was  not  equivalent  to  aa  aoquittd,  ssd 
the  prisoner  was  properly  detained  in  eistody 
under  the  original  commitment    But 

Held  also  that  the  Judge  acted  righUy  is 
discharging  the  Jury.    M.  C,  JVrwfonV  diM, 
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2.  Improper  ezereise  of  diseretieo  how  n- 
viewed,  716.    Ante,  1. 

3.  EiTect  of  improper  diseharige,  718.  Aate^l. 
V.  In  compensation  oases. 

Excess  of  Jurisdiction,  988.     CBKnoEAXJ^  L 

JUSTICE  OF  THE  PEACE. 
L.  Jurisdiction :  In  point  of  plaoe. 
1.  Over  olfenoes  committed  in  boioaghi :  dii* 

tress  for  local  rates. 

By  aa  act  for  lighting  the  parish  of  &» 
rates  may  be  imposed  on  the  oecupten  of 
tenements  within  B.,  and  it  is  enacted  t^ 
the  rates  shall  be  paid  by  such  oecupien^asd 
«they  are  hereby  required  to  pay  the  saBe." 
By  a  subsequent  seetion,  rates  not  paid  n»J> 
on  proof  before  a  Juutie*  /or  tie  commif  of  S^ 
be  levied  by  distress.  At  the  time  when  the 
local  act  passed,  the  parish  of  B.,  whieb  is  is 
the  coun^  of  S.,  was  partly  within  the  be- 
rough  of  B.  (in  the  charter  of  which  is  s  mb 
intromittant  clause)  and  partly  in  the  cewtj 
at  Urge.  Under  the  operation  of  stsL  2  i  3 
W.  4,  0.  64,  and  Stat  5  A  6  W.  4»  Q.  76»  dM 
^hole  parish  of  B.  was  included  in  the  be- 
rough,  which  obtained  a  sepanle  eoazt  rf 
quarter  I 
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Held,  that  the  noD-payiiieiit  of  rates  was  an 
"offeoee"  within  the  meaning  of  stat.  7  W.  4 
A  1  Viot  e.  78,  i.  31 :  and  that  the  jnrifldic- 
tion  to  hear  ooraplainte  ae  to  nich  non-pay- 
ment wai  traniferred,  by  that  statate,  from 
the  joatioei  of  the  eounty  of  S.  to  the  justices 
of  the  boroQgh  of  B.  Begina  ▼.  Sutclijfe,  833 
2.  Appointment  and  remuneration  of  special 

constables  by  order  of  borough  Justiees, 

592.      COHSTABLS,  I. 

n.  'When  a  single  justice  may  act 
Information  for  offence  under  the  Customs 
Acts,  237.    Customs. 

III.  Judicial  discretion. 

1.  Power  to  consent  to  a  payment  when  it 
implies  power  to  fix  the  amonn^  179. 
BuiLDiHO  Act. 

2.  With  respect  to  bail  in  misdemeanor,  240. 
Bail,V. 

IV.  Admittal  to  bail 

Justice's  duty  not  merely  miaisterial,  240. 
Bail,  V. 

y.  Enforcement  of  order  by  distress. 
Previous  summons  when  necessary,  869.  Dis- 

TBX88,  L 

YL  Mandamus  to. 
Kot  when  he  has  in  fact  decided  though  er- 
roneously, 318.    PooB,  XXVIIL 

YIL  Order  substituted  for  mandamus  to. 
Not  where  question  doubtful,  654.    High- 
way, L 

ynX  Action  against:  malice  when  essentiaL 
In  action  for  refusing  bail  in  misdemeanor, 
240.    BAI^y. 

IX.  Protection  by  conriction. 
By  amended  conviction  sent  to  subsequent 
sessions,  216.    Cohtk^oh,  Y.  1. 

X  Protection  by  stat  11  A  12  Yict  o.  44,  sect 
1,  acts  within  jurisdiction. 
Where  eouTlction  has  been  quashed  on  an 

excess  of  jurisdiction  in  a  point  not  cwried 

into  execution. 

Defendant,  a  justice  of  the  peace,  conTicted 
plaintiff  under  stat  29  Car.  2,  c.  7,  s.  1,  in  5«. 
penalty  and  11«.  costs,  to  be  levied  by  dis- 
tress: and  the  conviction  directed  that,  in 
case  of  non-payment  of  the  several  sums,  and 
if  there  should  not  be  sufficient  distress,  plain- 
tiff should  be  set  publicly  in  the  stocks  for 
two  hours,  unless  the  penalty  and  costs  were 
sooner  pud.  Plaintiff's  goods  were  dis- 
trained; but  the  conviction  was  afterwards 
quashed,  on  accoui^pf  the  illegal  alternative 
as  to  confinement  in  Che  stocks ;  and  an  action 
of  trespass  was  brought  for  the  distress. 

Held,  that  defendant  was  protected  by  stat 
11  A  12  Yict  c.  44,  s.  1,  and  that  sect  2  did 
not  apply,  the  act  of  distraining,  for  which 


this  action  was  brought,  being  one  which  de- 
fendant had  jurisdiction  to  order;  Semble,  if 
the  illegal  alternative  had  been  acted  upon, 
and  plaintiff  had  been  piit  in  the  stocks,  tres- 
pass would  have  lain  for  that  Barton  v. 
Briekneii,  393 

XL  Action  against  t  form  of  action. 
When  trespass  may  still  be  maintained  on 
excess  of  jurisdiction,  393.    Ante,  X 

JUSTIFICATION. 

Under  process  of  County  Court,  90S.    Couittt 
COURT,  HL 

KINO'S  PRISON. 
Page  497.    ArrAomfBirr,  L  1. 

LACHBS. 
By  executor,  900.    Ezxcutob,  IIL  1. 

LAND. 
Taken  for  public  purposes. 
Compensation,  143.    CovpxiiSATioa,  L  1. 

LANDS  CLAUSES  CONSOLIDATION. 

CoXPBHBATlOir. 

LANDLORD  AND  TBNANT. 
L  Relation  how  created  or  shown. 

1.  Not  by  use  and  occupation  under  autho- 
rity of  law,  267.    Poor,  IY.  1. 

2.  Not  by  payments  not  as  rent  but  und«r 
authority  of  law,  269.    Poor,  IY.  1. 

8.  Joint  lease  by  tenants  in  common,  977. 
Ejbctmemt,  IL 

n.  Assignment  of  lease. 
Liability  of  executor  on  assignee's  covenant 
to  indemnify  assignor :  pleni  administravi^ 
542.    CovBHAirr,  IY. 

nL  Special  contracts  between. 
To  leave   steam-engine   on   premiMs,  462. 
Contract,  YIIL  2. 

IY.  Rent 

What  compensation  is  not  209.    Poor,  IY.  1. 
Y.  Landlord's  remedies :  distress. 

1.  When  not  for  compensation  onder  autho- 
rity of  Uw,  269.    PooB)  IY.  1. 

2.  Landlord  when  not  liable  for  trespass  by 
distraining  broker,  780.    Agbbt,  IL 

YL  Landlord's  remedies:  re-entry  on  breach 
of  covenant. 

1.  Delay  in  insuring:  reasonable  time,  204. 

COVBNAHT,  IL 

2.  Landlords  tenants  in  common,  977.    Ejxcr 
MXNT,  n.    - 

YIL  LiabiUty  of  landlord  for  acts  of  tenant 
Permissive  waste,  572.    Dilapidaiiohv,  L 
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ym.  Pleading  and  eridenoe. 
Amendment  in   Btatement  of  demiae,  608. 
AmuiSMBinr,  L  4. 

LAW. 
Pajmant  by  antliority  of,  269.    Poor,  IV.  1. 

LEADING  QUBSTION. 
Page  840.^BYi]>Birca,  IV.  1. 

LEASE. 
I.  ABsignmenty  642.    CoYBVAHTy  IV. 
n.  Attendant  term,  774.    Tbrm. 
IIL  Legacy  da^  on,  900.    Bxboutoes,  IIL  1. 

LEGACY. 

L  Calculation  and  payment  of  duties,  900.    Ex- 

BCUT0R8,  IIL  1. 
n.  Legatee  when  a  competent  witness,  126. 

WlTlTBSS,  IV.  I. 

LEGAL  EFFECT. 
Page  536.    Biu^,  IIL 

LDLBILITT. 
Memorandum  limiting,  347.    Carribb,  L 


LIBEL. 


DBVAIULTIOir. 
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LIBERUM  TENEMENTUM. 
Effect  of  plea,  in  Holford  t.  BaUejf, 

^  LICENSE. 

Grant  by  deed :  effect  of  as  to  right  of  action,  in 
Holfi»rd  T.  BaiUy,  446 

UEN. 

L  Foundation  for. 
Labour  and  skill  employed. 

The  labour  and  skill  employed  on  a  race 
horse  by  a  trainer  are  a  good  foundation  for 
a  lien;  but,  if  by  usage  or  contract  the  owner 
may  send  the  horse  to  run  at  any  race  he 
chooses,  and  may  select  the  jockey,  the  trainer 
has  no  continuing  right  of  possession,  and, 
consequently,  no^lien.    Forik  ▼.  Simp9on,  680 

IL  Continuing  right  of  possession. 
1.  Essential  to  the  lien,  680.    Ante,  I. 

IIL  What  usage  or  contract  inconsistent  with, 
680.    Ante,  I. 

IV.  Innkeeper's,  197.    ImrKBBPBB. 

V.  An  insurable  interest,  167.     Iksurancb,  I. 


LI^B. 


XsUt«.    Bbtatb. 


LIMITATION. 
L  Of  actions :  when  the  period  begma  to  rva. 

1.  Against  oorporation  sole,  notwitlutaadiag 
interruption  by  death,  609.    Tma,  IL 

2.  Action  to  dispute  decision  of  tithe  eon- 
missioner,  509.    Trhb,  IL 

n.  Effect  of  twenty  years'  poosession,  945»  954 
Adtbrsb  Possbssiov. 

LIS  PENDENS. 

Effect  on  proceedings  of  tithe   oommutatioa 
commissioners,  761.    Tithb,  L 

LITIGATION. 
Improper,  827.    Poob,  Z.  1. 

LONDON. 
L  Customs. 

1.  How  affected  by  general  statute,  L    At- 

TOBNBT,  IL 

2.  Customs  ot    FoBBiex  ATTAcmnaiT. 
II.  Courts. 

Lord  Mayor's  Courts  L    Attobbbt,  IL 

LORD'S  DAT. 
Exercising  calling  on. 
Punishment  and  costs,  889.     Covncnov,  L 

LOSS. 
Total,  292.    Ikbvbaxcb,  IV.  1. 

LUNATIC. 
L  Wandering,  and  chargeable. 

1.  From  what  parish  taken,  87S.    Poob,  X.  4. 

2.  Effect  of  misstatement  in  order  of  mainte- 
nance, 873.    PooB,  X.  4. 

3.  Expenses  how  borne,  as  between  parishes 
in  same  union,  873.    Poos,  X.  4. 

n.  Pauper:  appeal. 
Within  what  time  notice  of  appeal  is  to  be 

given. 

Stat.  8  A  9  Vict  o.  126,  s.  62,  enacts  that^ 
where  a  pauper  lunatic  is  i^emoved  to  an  s^- 
lum,  Ac,  and  an  order  made  for  payment  of 
the  expenses ^of  his  maintenance  by  the  pe- 
rish in  which  he  is  adjudged  to  be  settled, 
the  parties  appealing  or  defending  an  appesl 
against  such  order  shall  have  the  same  ri^t^ 
and  be  subject  to  the  same  obligations,  as  is 
the  case  of  an  appeal  against  a  warrant  of  re- 
moral. 

Held  tha^  under  tiiis  section,  it  is  neess- 
sary,  since  staL  11  k  12  Vict  c  31,  for  the 
appellant  to  giro  notice  of  appeal  within  te 
time  prescribed  by  s«||^  9  of  the  latter  sistate. 
Regina  r.  Olamorgaiuthir*  Juatiett,  ^ 

MAGIBTBATB. 

JUSTICB  OF  THB  PbAOI. 


MAJORITT. 
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MAJORITY. 

I.  Exeoation  of  power  by,  42.    Witmbbb,  L  1. 

II.  Intendment  that  oreneen  ligning  a  itate- 


ment  oonititato  a  majority,  190, 196. 
XXV.  1. 


PooB, 


MALICB. 
I.  Wlien  eisential  to  action. 
In  aotion  against  Jnstioe  for  raftuing  to  take 
baU,  240.    BAiL»y. 

XL  Evidenee  of. 
In  ease  for  defamation,  796,   DBFAXAnoir,  I. 

MALICIOUS  INJURIES. 
Tc  trees,  216.    Coimonoir,  V.  1. 

MAN  (ISLE  OF). 
Page  613.    Habbab  Corpus,  L 

MANDAMUS. 
I.  When  it  does  not  lie. 

1.  To  Justices  to  hear  a  complaint  on  which 
they  have  already  decided  in  the  negative, 
though  erroneonsly,  818.    Poor,  XXVIIL 

2.  After  lapse  of  statntoiy  period,  484.  Cobb- 
,1. 


H.  In  particular  instances. 

1.  To  InsoWent  Debtors'  Court  to  re-examine 
insolrent,  666.    Dbbtor,  L 

2.  To    steward   to   accept   surrender,    808. 

C6PTB0LD,  L 

8.  To  enter  memorial  of  transfer,  998.    Cov- 
PABT,  L  1. 

4.  To  Mayor,  4c.,  of  London,  to  admit  an 
attorney,  1.    Attobhbt,  IL 

5.  To  supreme  court  at  Madras  to  examine 
witnesses,  42.    Wrnrsss,  L  1. 

6.  To  Justices  to  hear  application  for  order  of 
removal,  318.    Poor,  XXVIII. 

7.  To  Justice  to  issue  a  distress  warrant,  399. 
Higbwat,  IL 

8.  To  account  to  auditor,  405.    Poob,  IIL  , 

9.  To  reat^ust  comrent,  484.    Cornrxht,  1. 

10.  To  county  treasurer  to  pay  special  con- 
stables, 592.     CONSTABLB,  L 

IIL  Lapse  of  time. 

Consequence  of  suffering  appointed  period  to 
pass  by,  484.    Corvrbmt,  1. 

IV.  Writ 

1.  Objections  to  form,  arailable  after  return* 
1.    AvroRHBT,  IL 

2.  Objections  not  cured  by  return,  1.    At- 

TORHBT,  n. 

V.  Retom. 

1.  Argumentativeness,  1.    A  rroRHBT,  II. 

2.  Objections  not  cured  by,  1.    Attoriixt,  II. 

3.  Construction  of,  42.    Witnbbb,  1. 1. 


VL  Peremptory. 
Not  where  first  writ  in  terms  in  which  the 
peremptory  mandamus  cannot  go,  1.    At- 

TORNXT,  IL 

VIL  Execution  of  writ 
Of  mandamus  to  Colonial  Court  to  examine 
witnesses,  42.    Withess,  L  1. 

Vm.  Order  of  court  substituted  for,  by  stat 
11  4  12  Vict  c  44,  8.  6,  664.    Hxghwat,  L 

MANOR. 
CopTHOu).    Customary  Txbbmxbt. 

MASTER  AND  SERVANT. 
Giving  characters. 
Correction  of  good  character  given  by  mistake, 
796.    Dbpaxatiov,  L 

MAXIMS. 

L  Nemo  potest  esse  simul  actor  et  judex,  827. 
Poob,  X.  1. 

IL  Audi  alteram  partem,  869.    Dibtrbsb,  L 

IIL  Verba  accipiuntur  fortius  contra  proferen* 
tem,  462.    Contraot,  Vin.  2. 

rV.  In  prsBsenti&  mi^oris  oessat  potestas  mino- 
ris,  738.    Sbsbiobs,  L 

V.  Quando  aliquid  conceditur,  eoneeditur  et  id 
sine  quo  res  ipsa  esse  non  potest,  1,  87.  At- 
tobhbt, n.     179.     BUILDUIO  AOT. 

VL  Ut  res  magis  valeat  quam  pereat,  190. 
PooB,  XXV.  1. 

MBBTINa. 
L  Notice. 
Notice  of  meeting  and  purposes  extends  to 
a4joummento,  687.     Poob,  XVIL 

n.  Proceedings  at 
ContHiuation    through    successive    adjourn- 
ments, 687.    PooB,  XVIL 

IIL  A4Jouniment 

1.  Nature  and  oonsequenoei  of,  687.    Poob, 
XVIL 

2.  Effect  of  an  intervening  original  meetings  . 
687.    Poob,  XVIL 

8.  Effect  of  different  persons  attending^  687, 
702.    PooB,  XVIL 


Page  522. 


MEMORANDA. 


MEMORANDUM. 
Limiting  liability  of  carriers,  347.    Cabbobx,  L 

METROPOLITAN  BUILDINOS'  ACT 

BUILDIRO  AOT. 


8a2 


MISDEMEANOR. 
Refusal  to  take  baU,  240.    Bail,  V. 
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HISNOMEB. 


NOWCB. 


MISNOMER. 
DfBtingnished   from    miBUken   identily,    908. 

COUKTT  COUBT,  IIL 

MISTAKE. 
L  Of  arbitrator,  965.    ABBinuLTioir,  YJ. 
IL  Of  fact 

1.  Effect  of  in  oonstming  instniment,  774. 

TXRM. 

2.  In  name,  distingnished  from  mistake  in 
peredb,  903.    Countt  Coubt,  IIL 

IIL  In  giving  the  character  of  a  lerrant,  796. 

J>MWAMAT109,  L 

MONET. 
L  Foreign. 

How  described  in  criminal  prooeedings,  74. 
East  Iitdibb,  L  1. 

IL  Forfeiture  of. 
Under  enactment  against  officers  receiTing 
gift%  74.    East  Ikdibs,  L  1. 

MONET  HAD  AND  RECEIVED. 

I.  What  is  not 

Money  rooeired  in  discharge  of  note  by  alter- 

ing  the  name  of  the  payee. 

Defendant,  as  ezecntor  of  B.,  the  surriror 
of  A.  and  B.,  had  by  instituting  legal  process, 
obtained  payment  of  a  promissory  note  pur- 
porting to  be  payable  to  A.  and  B.  Plaintiff, 
who  was  administrator  of  A.,  brought  an  ac- 
tion for  money  had  and  received,  and  pro- 
duced evidence  that  th&note  had  been  made 
payable  to  A.,  and  had  oeen  altered  so  as  to 
make  it  payable  to  A.  and  B. 

Held,  that  there  was  no  evidence  to  go  to 
the  jury  in  support  of  the  count  for  money 
had  and  received  to  the  use  of  the  plaintiff; 
because,  assuming  the  plaintiff's  case  to  be 
correct,  the  money  was  not  received  in  dis- 
charge of  the  genuine  note  wl^ich  belonged 
to  the  plaintiffl     Vavghau  v.  Ifatthewt,     187 

IL  In  particular  instances. 
To  use  of  administrator:  relation,  662.    Ex- 

B017TOB8,  L 

MONET  PAID. 

L  By  executor  on  account  of  legatee,  900.  Ex- 
BCUTORS,  III.  1. 

II.  Costs  incurred  in  suing  committee-man  at 
the  request  of  another  committee-man,  815. 
ComciTTBB,  L  1. 

MORTGAGE. 
Right  of  successive  mortgages. 
When  second  mortgagee  has  taken  an  assign- 
ment of  a  satisfied  term  to  trustees,  in  ig- 
norance of  the  first  mortgage,  774.    Tbbm. 


MUNICIPAL  qOEFORATION. 
L  Jurisdiction  of  borough  justicet. 

1.  In  respect  of  the  appointment  and  renn- 
neration  of  special  constables,  592.    Coh- 

BTABLE,  L 

2.  In  respect  of  distresses  for  local  ntsi,  823. 
Justice,  L  1. 

n.  County  rate. 
What   borough  a   town   contributory,  592. 

COKSTABLB,  L 

IIL  Speoiafconstables. 
When  paid  out  of  wmntj  rate,  592.    Cot- 

STABLB,  L 


MUSIC. 


COPTBIOBT. 


NECBSSITT. 
L  Judicial  notice  from  necessity,  1,  39.    At- 

TOBBET,  IL 

IL  For  discharging  jury  withovl  rwdie^  711 
JOBY,  IV.  L 

NEWSPAPER. 
Contempt  by  libel  in,  61S.    Habbab  Cobpvs,  L 

NISI  PRIUS. 
L  Trial  at.    Tbial. 

IL  1.  Amendment  a^  608.    Ambxdirbt,  L  4. 
2.  Entry  of  facto  on  the  record,  186.  PBieno 
IssuB,  L 

NOMINATION. 
Sale  0^  447.    Cadbtship. 

NON  ASSUMPSIT. 
Plea  amounting  to,  462.    Coxtbagt,  TIIL  2. 

NON  EST  FACTUM. 
What  it  puto  in  issue,  536.    Bills,  IIL 

NONSUIT. 
L  Motion  for  aOer  death  of  defendant,  7S4. 

AesMT,  n. 
II.  Judgment  as  in  ease  ol 
Peremptory  undertaking.    Rb«,  Qbv.  523. 

NOTICE. 
I.  JudiciaL 

1.  Of  customs  of  inferior  court,  on  writ  of 
error,  1,  39.    Attobkbt,  IL 

2.  Of  petty  sessional  divisions,  #48.    BiJ- 
tabdt,  L 

3.  Of  Course  of  the  Court  of  Chaaeeiy.  497, 
508.    Attachbbmt,  L  1. 

IL  In  particular  cases. 
1.   To  customer,  by  common  carrier,  34i* 
Cabbies,  L 


NOTICK 


PLEA. 
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3.  To  oorporfttion  sole,  509.    Txtbb,  II 

3.  Of  oaU,  998.    Compaht,  L  1. 

i.  Of  meeting.    Mbstiho.     Testrt. 

5.  Of  action.    Actioh. 

6.  Of  appeaL    Appbau 

OCCTJPATIOK. 
Of  union  workhonse,  269.    Poor,  IV.  1. 

07FEKCB. 
What  is. 
Non-payment  of  loeal  rates,  833.    Jubtics,  L  1. 

OFFICE. 
Sale  of. 
Nomination  to  a  eadetship,  447.    Cadbtsbip. 

OFFICER. 

L  When  not  inoapaoitatad  by  interest,  827. 
Poor,  X.  1. 

XL  Offences  by. 
Receiving  gifts,  74.    East  Ivons,  L  1. 

OMIS8I0K. 
To  enforoe  remedies,  672.    DiLAPiDATioirs,  L 

ORDER. 
I.  Form. 

1.  Showing  jurisdiction  on  face :  petty  ses- 
sional division,  248«    Bastardy,  L 

2.  Illegal  altematire^  889.     Cohtictiov,  L 
393.  JusTiCB,  X. 

8.  'When  sufficient  because  meaning  dear, 
405,  413.    Poor,  IIL 

n.  Enforcement  by  distress. 
Previous  summons,  869.    Distrbss,  L 

IIL  Of  sessions. 

Inaccurate  Motion,  642.    Poor,  V.  1, 
IV.  Of  magistrates. 

Submission    to,    an    act   in   invitum,  672. 

DiLAPIDATIOHS,  L 

y.  Of  Poor  Law  Commissioners,  405.    Poor, 
IIL 

OYER. 
Page  536.    Bills,  III. 

PARENT  AND  CHILD. 

1  ChUd. 
Place  of  birth,  769.    Bastardy,  IL 

XL  Inheritance. 
Father  from  son  under  stat  3  A  4  W.  4,  o. 
106,  ss.  6, 11, 100, 115.    Estate,  I. 

PARISH. 

What  not  a  parish  or  reputed   parish,  354. 
Poor,  VIL  1. 


PARTICULARITY. 

L  la  pleading.    Plbadhio,  IV. 

n.    In  attorney's  bill,  308,  515.    Attorxby, 
IV.  VL  2. 

PARTY. 
I.  To^  instrument 
Assenting  to  a  deed,  but  not  exeenting  it, 
886.    Bills,  L  1. 

IL  PlaintiK 

When  liable  for  arrest  of  wrong  person  as 
defendant,  903.    Conirrr  Court,  HL 
m.  Defendant 

Death  after  verdict  with  leavv  to  move. . 

PATRONAGE. 
Sale  of,  447.    Cadbtsbip. 

PAUPER. 
Suit  in  formft  pauperis. 
Setting  off  costs :  attorney's  lien,  659.  Costs, 

n. 

PAYMENT. 
Under  what  obligation. 
Under  contract  or  under  anth<^ty  of  law 
269.    Poor,  IV.  1. 

PAYMENT  INTO  COURT. 
In  lieu  of  baiL 
Repayment,  663.    Bail,  V. 

PENALTY. 
Pecuniaiy. 
Substitution  of  personal  punishment,  889. 
Cobvictiov,  L 

PEREMPTORY  UNDERTAKING. 
Rbg.  Gbh.  523. 

PERFORMANCE. 
Pleading,  462.    Comtraot,  VUL  2. 

PETITION  OF  RIGHT. 
Error  on  Judgment  364.    Crowv,  IL 

PETTY  SESSIONAL  DIVISION. 
Page  248.    Bastardy,  L 

PIRACY. 
Of  music,  257.    Copyright,  L  1. 

PLEA. 
L  General  Issue. 

1.  Plea  amounting  to,  462.    Oortract,  VIII. 
2. 

2.  Non  est  factum :  what  put  in  issue,  636. 
Bills,  IIL 
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PLEA. 


POOR. 


n.  PartiealAT  pl6M. 

1.  Libenim  tenemantam,  in  J9b(/bfc(  «.  Bai- 
ley, i36, 

2.  Non-perfoimttDee  of  a  eoAfttoial  oontraot^ 
462.    CoHTRAOT,  Vin.  2. 

3.  JiMtification  of  imprisonment  under  attach- 
ment in  Ghanoery,  after  transfer  from  Fleet 
to  Qoeen's  prison,  497.    ATTACBnirr,  L  1. 

4.  Falsehood  of  representation,  632.  Chabter- 
PABTT,  II.  1. 

5.  Jttsttflcation  under  eommitment  on  a  ftand 
summons,  003.    Ooubtt  Coubt,  IIL 

IIL  Conclusion. 
To  the  oountiy,  462.    Cohtbact,  VIIL  2. 

PLEADXNG, 
I.  Oyer. 
Effect  of  not  setting  out,  686.    Bills,  IIL 

IL  Legal  effect 

1.  Put  in  issue  by  non  est  factum,  536.  Bills, 

ra. 

2.  Agreement  between  several  parties  operat- 
ing as  an  agreement  between  two.  Bills, 
LI. 

nL  Generality. 
In  charging  disobedience  to  public  statutes, 
Oil.    Hiobwat,  V.  L 
IT.  Particulari^. 

1.  In  describing  foreign  money,  74.  Bast 
Ihdibs,  L  L 

2.  Language  of  statute  when  sufficient,  74. 
East  Imdibs,  L  1. 

3.  In  describing  corrupt  contract,  447. 
Cadbtship. 

V.  Matter  essential  to  the  right  or  defence 
pleaded. 

L  Materiality  of  representation,  632.  Cbab- 
tbb-partt,  IL  I. 

2.  To  show  contemporaneous  instrument  to 
be  a  parcel  of  the  contract  to  which  it  is 
pleaded,  886.    Bills,  L  L 

VL  Deduction  of  title. 
To  franchise  in  alieno  solo  where  not  neces- 
sary, 426.    FiSHBRT,  L  1. 

VIL  Under  statutes. 
Ocneral  form  of  pleading  under  public  acts. 
Oil.    HieawAT,  V.  1. 
Vin.  Oolour. 
What  does  not  gire  implied  colour*  462,  482. 
COMTBACT,  VIIL  2. 

IX.  Admission  in. 

Admission  of  omitted  fact,  1.    Attobnbt,  IL 

X.  Traverse. 

What  amounts  to,  462.    Cobtbact,  VIIL  2. 
XL  Proper  commencements  and  conclusions. 
1.  Of  count  in  trespass  or  case,  426.    Pish- 
BBT,  L  1. 


2.  To  the  country,  462.    Cobtbact,  YUL  S. 
Xn.  Ambiguity. 
Construction  fortius  contra  proferentem^  462. 
ComrBACT,  VIIL  2. 

XHL  Argumentativeness. 

1.  Argumentative  traverse  of  court  being  an 
inferior  court,  1.    Attobhbt,  IL 

2.  Argumentative  denial  of  perfonnanea,  462. 
Cobtbact,  VIIL  2. 

XrV.  Departure. 
By  rejoining  as  a  warranty  what  had  beca 
pleaded^  a  representation,  632.  Cbabtsb- 
PABTT,  II.  1. 

XV.  Defects  supplied  by  allegations  in  sokaa- 
quent  pleading. 
L  Defect  in  writ  when  not  sapptied  by  retna, 

1.    Attobhbt,  IL 
2.  I^efoct  in  plea  when  not  supplied  by  n- 
joinder,  632.    Chabtbb-pabtt,  EL  L 

XVL  Defects  cured  by  verdict. 
Equivalent,  instead  of  technical,  expreasion% 
426.    Fisbbby,  L  L 

PLENB  ADMINISTRAVIT. 
Page  542.    CoYBVABT,  nr. 

POLICY. 
Ikscbaxcb. 

POOR. 
L  Poor  law  commissioners :  aathority. 
L  None  to  alter,  relations  in  which  dislrisis 
stand  to  each  other.     Regima  v.  CloytM, 
363. 
2.  In  formation  of  audit  districts,  405.    P^ 
IIL 

n.  Poor  law  commissioners :  their  orders. 

1.  Whether  valid  until  quashed^  405.    Pos^ 
IIL 

2.  Informal  description  in,  405.    Post,  IIL 

III.  Incorporation  under  local  act :  its  natort 
and  liabilities. 

When  a  union  that  may  be  joined  with  othea 
in  audit  district 

The  Governor,  4c.,  and  guardians  of  the 
poor  of  the  city  of  Bristol,  which  contains 
several  parishes,  were  incorporated  by  statate 
for  the  relief  and  management  of  the  poor  cf 
the  city.  By  stat  7  W.  4  4  1  Viet  «.  ' 
IxxxvL,  the  corporation  were  empowered  to 
levy  and  collect  in  one  mte  the  sums  re^ec- 
tively  requisite  for  the  relief  of  the  poor,  for 
the  borough  rate,  for  paving,  for  payment  of 
a  certain  annual  sum  to  the  Bristol  Dock 
Company,  and  for  other  purposes,  saeh  as- 
sessment to  dlstingubh  in  several  colnnas 
the  amounts  assessed  on  each  rate-payer  ia 
each  of  the  said  charges,  and  the  Ooveraor, 
Ac,  were  to  pay  over  to  the  Dock  Compaay, 
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the  CommiMionen  of  paving,  and  Uie  horongh 
eonneil,  the  respeotiTe  amoanta  payable  to 
those  bodies. 

The  Poor  Law  Commissionen,  under  itat. 
7  A  8  Vict  c.  101, 8.  32,  made  an  order,  com- 
bining this  corporation,  by  the  title  of  **  The 
Corporation  of  the  Poor  of  the  City  of  Bris- 
tol," with  certain  unions  into  a  district  for  the 
audit  of  accounts.  The  auditor  appointed 
for  the  district  required  the  Corporation  to 
render  an  account  of  nU  money*,  maiUr;  and 
thing9  committed  to  their  cAarye,  or  received, 
held,  or  expended  6y  them  a»  Oovernor,  Ac. 
The  Corporation  refusing  to  attend  the  audit, 
a  mandamus  issued,  calling  upon  them  to 
account  in  Uie  terms  of  the  auditor's  request 
Held,  by  the  Court  of  Queen's  Bench,  and  by 
the  Exchequer  Chamber,  affirming  the  Judg- 
ment of  that  Courty 

That  the  Poor  Law  Commissioners  had 
.  power  to  include  the  city  of  Bristol  in  a  dis- 
trict for  the  audit  of  accounts,  as  it  was  a 
union  within  stat.  7  A  8  Vict.  c.  101,  s.  32, 
and  sect  109  of  stat  4  A  5  W.  4,  o,  76 ;  and 
that  the  power  was  well  exercised,  in  sub- 
stance, though  the  Corporation  of  the  Qo- 
Tcmor,  Ac,  was  combined  in  the  district,  and 
not  the  city  itself,  or  the  parishes  contained 
in  it,  and  Uie  Corporation  itself  was  incorrect- 
ly described. 

That  the  request  of  the  auditor,  and  the 
mandatory  part  of  the  writ,  were  not  too 
large,  as  requiring  the  Corporation  to  account 
for  all  moneys  received  and  expended;  be- 
cause the  auditor  was  entitled  to  know  the 
amount  of  all  moneys  raised  and  paid,  in 
order  to  ascertain  the  balance  applicable  to 
the  relief  of  the  poor. 

Semble,  also,  that,  under  stat  4  A  6  W.  4, 

0.  76,  s.  105,  the  order  of  the  Poor  Law  Com- 
missioners  was  valid  until  brought  up  by 
oertiorari  and  quashed.  Begina  v.  Brietol, 
Oovernor  of  Poor,  405 

IV.  Ldcorporation  under  local  act :  dissolution. 

1.  Conduct  flt>m  which  dissolution  by  consent 
of  minority  of  guardians  may  be  inferred. 
Replevin  (declaration,  April,  1847),  by  the 

Guardians  of  the  Woodbridge  poor  law  union, 
against  defendants  described  as  the  Corpora- 
tion of  Quardians  of  the  poor  of  C.  Avowry, 
for  rent  due  to  defendants  at  Michaelmas, 
1846,  for  a  workhouse  held  by  plaintiffs,  as 
tenants  to  defendants  under  demise  at  a 
yearly  rent  Plea,  that  defendants  did  not 
hold,  Ac,  modo  et  fsSrmft.     Issue  thereon. 

On  a  special  case,  with  liberty  to  the  Court 
to  draw  inferences  as  a  jury,  it  was  found 
that  the  Guardians  of  C.  were  incorporated 
by  a  local  act,  30  G.  3,  c  22,  for  relief  of  the 
poor  of  certain  parishes,  and  that  the  work- 
house, and  all  furniture,  Ac,  purchased  by 
them  under  former  acts  were  vested  in  them 
for  the  uses  in  this  act  mentioned.    That,  on 

VOL.  xni. — 80 


trial  of  the  cause,  evidence  was  offered  of  an 
order  made  in  1835,  by  the  Poor  Law  Com- 
missioners, under  stat  4  A  5  W.  4,  c.  76,  s. 
32,  reciting  consent  of  the  Guardians  to  a 
dissolution  of  the  Incorporation,  and  ordering 
it  to  be  dissolved.  That  by  an  order,  made 
immediately  afterwards,  the  Commissioners, 
acting  under  stat  4  A  5  W.  4,  c.  76,  s.  26, 
established  the  Woodbridge  Union,  compris- 
ing, among  others,  the  parishes,  twenty-eight 
,in  number,  formerly  governed  under  the  local 
act ;  from  which  time  the  Guardians  of  the 
C.  Inborporation  ceased  to  act  in  the  relief 
of  the  poor,  and  that  business,  in  the  twenty. 
eight  parishes,  was  administered  by  the 
Woodbridge  Goardians.  That  the  workhouse, 
before  the  order  for  dissolution,  was  used  by 
the  C.  Incorporation  for  thd  reception  of  their 
poor,  but  afterwards  was  occupied  as  a  union 
house  for  the  Woodbridge  Union.  Thaty 
from  the  making  of  that  order  till  April,  1846, 
the  Woodbridge  Union  paid  to  the  treasurer 
of  the  C.  Incorporation  22  H.  by  half-yearly 
payments,  at  Lady-day  and  Michaelmas, 
which,  until  1838,  were  styled  ''rent"  in  the 
checks  so  paid.  That,  in  1838,  the  Wood- 
f  bridge  Guardians  paid  a  balance  for  furni- 
ture and  fixtures  in  the  workhouse.  Thaty 
after  that  time,  the  word  "  rent"  was  not  used 
in  the  cheeks.  That,  in  1841,  the  Commis- 
sioners made  an  order  under  stat  5  A  6  W. 
4,  c.  69,  s.  8,  reciting  the  establishment  of 
the  Woodbridge  Union  by  their  last  precede 
Ing  order,  and  reciting  also  that  the  work- 
house  belonging  to  the  C.  IncorporaUon 
thereupon  became  convertible  to  the  common 
use  of  the  Woodbridge  Union,  and  had  been 
used  accordingly;  and  the  order  directed  the 
Woodbridge  Guardians  to  pay  out  of  the 
Union  funds  to  the  treasurer  of  the  Incorpo- 
ration  a»  eompeneation  for  ike  km  and  oecv- 
pation  of  the  said  workhouse,  while  such  use, 
Ac,  should  continue  for  Union  purposes,  or 
till  further  order  of  the  Commissioners,  22R 
yearly,  by  half-yearly  payments,  to  com- 
mence from  the  preceding  Michaelmas ;  such 
payments  to  be  applied  by  the  treusurer,  first 
in  discharge  of  certain  securities,  given  by  the 
Guardians  of  the  Incorporation,  and  then  as 
the  Commissioners  should  order.  And  that 
the  securities  were  discharged  accordingly. 

Held, 

1.  That  the  order  of  dissolution  was  admis- 
sible in  evidence.  For,  supposing  that  the 
plaintiffs,  having  sued  the  defendants  as  a 
corporation,  would  have  been  estopped  fh>m 
setting  up  the  order  if  its  effect  had  been  en- 
tirely to  destroy  the  Incorporation,  that  estop- 
pel did  not  arise  here,  as  the  order  did  not 
destroy  the  Incorporation  for  all  purposes : 
And,  after  the  lapse  of  eleven  years,  a  jury 
might  have  inferred  from  the  conduct  of  par- 
ties, and  the  use  made  of  the  workhouse  sinoa 
the  first  ordar  of  1835,  without  more  dixeut 
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•▼idenoe,  that  a  m^oiitj  of  Ihe  Goardiaoi  of 
G.  Inoorporatioii  had  oonientad,  u  stat  4  A 
6  W.  i,  0.  76,  8.  32,  reqainsy  to  a  diuolntioa 
of  their  union. 

2.  That  a  jury  might  haya  infemd,  from 
the  facta  atated,  that  the  half-yearly  pay- 
men  ta,  after  the  order  of  1841,  were  made, 
not  under  an  actual  or  supposed  contract  of 
tenancy,  but  under  authority  of  law: 

And,  Held,  consequently,  that  the  platntifia 
were  entitled  to  recoyer.  Woodbridge,  QmoT" 
diant,  v.  Colneit,  269 

2.  Partial  dissolution,  269.    Ante,  1.  ' 
t.  Rights  aa  regarda  the  Poor  Law  Union 

with  which  the  pariahea  are  incorporated, 

269.    Ante,  1. 

V.  GoFcming  body  under  local  act 

1.  When  the  proper  appellants  againat  an 
order  of  removal. 

By  a  local  act,  f  G.  4,  e.  ozxL,  the  Teatry- 
men  of  St  Oeorge,  Hanorer  Square,  were  di- 
rected annually  to  appoint  twenty  peraona, 
who,  with  the  rector,  ohnrchwardena,  and 
OTcraeers  for  the  time  being,  should  be  gover- 
nors and  directors  of  the  poor,  and  have  the 
sole  care  and  management  of  the  aaid  poor. 
Various  powers  for  the  management  and  cure 
of  the  poor,  in  the  Workhouse  and  otherwise, 
were  given  them  by  other  clauaes :  and  it  was 
enacted  that  any  three  or  more  of  them  might 
exercise  any  of  the  powers  given  them  by  the 
local  act  No  independent  authority  in  the 
care  or  management  of  the  poor  was  given 
to  the  churchwardena  and  overseera ;  but  the 
overseers,  with  the  vestry,  were  to  make  the 
poor  rates. 

Held  that,  after  aa  well  aa  before,  the  paaa- 
ing  of  Stat  4  A  5  W.  4,  c.  76,  and  independ- 
ently of  that  act,  the  governors  and  directora 
were  the  proper  partiea  to  appeal  againat  an 
order  of  removal :  and  that,  under  the  local 
act  and  sect  81  of  stat  4  A  6  W.4,e.  76 
(explained,  as  to  the  word  '<  guardians,"  by 
sect  109),  a  statement  of  grounds  of  appeal 
aigned  by  three  governors  and  directora,  and 
by  no  other  peraon,  was  good. 

And  that  such  appeal  ought  to  have  been 
allowed  by  the  Sessions,  though  the  order  of 
removal  was  addressed  only  to  the  church- 
wardens and  overseers,  and  though  a  case, 
submitted  by  the  Sessiona  to  thia  Court,  re- 
cited the  appeal  as  preferred  by  the  church- 
wardens and  overseers,  not  mentioning  any 
other  appellant 

An  order  of  removal,  made  after  the  paaaing 
of  Stat  9  Ji  10  Vict  c.  66,  need  not  stote  that 
the  pauper  had  not  resided  in  the  parish  for 
five  years  next  before  the  application  for  an 
order  to  remove.  Medina  r.  St.  Qeorgef  Han- 
over  Sqiture,  642 

2.  Who   to   sign    grounds    of   appeal,   642. 
Ante,  1. 


.3.  Select  reatiy  with  special  proviaionj  aa  fee 
mode  of  meeting,  687.    Poat»  XVIL 

VL  Guardians. 
Who  are,  within  stat  4  &  5  W.  4,  a  76^  Mote. 
79,81,642.    Ante,V.  1. 

VXL  Biatriot  maintaining  ita  own  poor. 
1.  What  not  a  pariah  or  reputed  pariah. 

On  a  question  whether  a  district,  aneienOy 
part  of  a  parish,  waa  entitled  to  have  aeparata 
overaeers,  and  to  levy  aeparate  poor  rales^ 
either  under  stat  13  A  14  C.  2,  e.  12,  a.  21,  aa 
being  otherwise  unable  to  have  the  benefit  of 
stat  43  Elis.  c  2,  or  aa  being  itself  a  pariah 
or  reputed  parish  within  stat  43  Elxa.  e.  2, 
the  sessions  stated  the  following  facta  for  tho 
opinion  of  the  Court,  aubmitttng  it  to  tho 
Court  to  draw  such  inferences  from  tho^  aa  a 
Jury  might  draw : 

The  district  has  a  boundaiy  weU  defined, 
lies  at  the  extremity  of  the  pariah,  ia  2135 
acres  in  extent,  has  a  population  of  700  per- 
aona, and  is  distant  about  nine  miles  from  the 
parish  church ;  the  parish,  exclusive  of  the 
district,  is  8020  aerea  in  extent,  and  haa  a 
population  of  1600  persona.  Before  the  dia- 
solution  of  the  Monasteries,  the  district  had  a 
chapel  with  a  chantry  and  endowment  of 
lands.  The  chapel  and  landa  were  granted 
by  the  Crown,  in  31  Elis.,  to  tnisteea  on  cer- 
tain trusts,  in  execution  of  which  they  had 
ever  since  nominated  the  miniater  of  the  cha- 
pel for  license  by  the  bishop,  and  paid  over 
the  profits  of  the  lands  to  such  minister,  with- 
out interference  by  the  vicar  of  the  parish. 
The  chapel,  before  43  Elis.,  had  all  parochial 
righta  and  sacraments,  and  two  churchwar- 
dens, and  its  own  burial  ground.  The  district 
has  never  contributed  to  the  repairs  of  the 
parish  church ;  has  always  had  separate  sur- 
veyors of  highways,  and  a  separate  highway 
rate,  and  haa  not  contributed  to  the  parish 
highways ;  and  has  alwaya  had  a  eonstaUe. 
The  titheable  Unda  of  the  diatriet  have  alwaji 
paid  tithes  to  the  vicar ;  the  minister  of  the 
district  chapel  is  supported  by  the  above-iaeB- 
tioncd  endowment,  but  has  no  tithea. 

With  respect  to  the  maintenance  of  the 
poor :  the  earliest  known  appointment  of  an 
overseer  for  the  district  waa  an  appointmeat 
of  one  in  1738.  This  appointment  of  a  single 
overseer  was  continued  until  1785,  when  two 
wore  i^pointed;  and  there  have  been  two 
ever  since.  Separate  poor  rates  have  always 
been  made  for  the  pvbh  and  the  dutrict; 
and  the  poor  in  each  have  been  maintained 
separately  aa  to  out-door  relief.  The  araoont 
in  the  pound  raised  has  always  been  the  same 
in  both  parish  and  district;  the  district  either 
taking  the  amount  already  fixed  by  the  pa- 
rish, or  consulting  the  parish  as  to  the  amooa^ 
aocordingly  as  the  district  rate  was  mad«  be- 
fore or  after  the  parish  rate.    There  was  ae 
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worUioose  in  the  district;  but  iti  poor  wnt 
font  for  in-door  relief  to  the  pariih  woTkhoase, 
ftnd  there  maintained  ont  of  the  pariih  rate, 
▲t  the  end  of  the  year,  the  of&oers  of  the  po- 
rieh  and  district  settled  accounts,  and  which- 
ever had  money  beyond  its  own  expenditore 
handed  the  balance  to  the  other.  The.ao- 
connts  of  the  district,  after  allowance  by  its 
own  vestry,  were  sabmitted  to  the  parish 
yestry  for  allowance ;  but  not  vice  v«rtd. 
Held, 

That  the  district  was  not  entitled  to  have 
separate  overseers,  either  under  stat  18  A  14 
C.  2,  0.  12,  s.  21,  or  as  having  been  a  parish 
or  reputed  parish  at  the  time  of  the  passing 
of  Stat  43  KUi.  c.  2.  JReffina  v.  Clayton,  354 
i.  What  not  a  parish  which  oannot  have  the 
,  benefit  of  stat  43  EUs.  c  2,  354.  Ante,  1. 
8.  Poor  law  commissioners  oannot  alter.  J?«- 
gina  T.  doftom,  363 

Vm.  Union. 

What  is,  405.    Ante,  HL 

DL  Audit  district 
What  union  and  districts  may  be  united,  405. 
Ante,ni. 

Z.  Auditor. 
1.  Effect  of  his  having  a  direct  intezvst  in  the 
accounts  audited. 

One  of  tbe  partners  in  a  firm,  acting  as  at- 
torneys for  a  parish,  was  duly  appointed  au- 
ditor of  the  Union  comprising  that  parish, 
and  acted  as  such  until,  on  the  passing  of 
Stat  7  A  8  Vict  o.  101,  he  became  auditor  of 
the  district  comprising  that  parish.  It  was 
known  that  he  was  a  partner  in  the  firm ;  and 
for  some  Ume  no  objection  was  made  to  his 
acting  as  auditor,  though  in  doing  so  he  had 
to  allow  or  disallow  bills  of  costs  of  his  own 
firm.  The  objection  was  at  last  taken,  ^he 
auditor,  after  an  unsuccessful  attempt  to  have 
the  audit,  as  to  these  bills,  cooducted  by  a 
stranger  (which  the  Poor  law  Commissioners 
would  not  sanction),  held  an  audit  himself, 
though  with  the  assistance  of  a  disinterested 
party :  that  party,  however,  not  acting  for- 
mally as  assessor.  The  auditor,  during  such 
audit,  allowed  several  bills  of  costs  belonging 
to  his  own  firm.  The  accounts  and  allow- 
ances being  brought  up  by  certiorari :  on  a 
motion  to  quash  them : 

Held,  that  the  auditor,  being  duly  appoint- 
ed and  having  accepted  the  office,  was  bound 
to  fulfil  its  duties,  and  therefore  that  the  au- 
dit was  not  void)  though  tbe  auditor  had  a 
direct  interest  in  tbe  accounts. 

Amongst  the  items  allowed  were  the  costs 
of  a  litigation  (in  support  of  rates  irregularly 
made)  which,  in  the  opinion  of  the  Court, 
was  unnecessary  and  improper,  though  the 
litigation  was  bonlt  fide,  carried  on  under  the 
advice  of  counsel,  and  sanctioned  by  the  ves- 
try. 


Held,  that  these  items  ought  not  to  haro 
been  allowed :  and  the  auditor's  allowance  of 
them  was  quashed.  Mtgina  v.  Great  Western 
Bailway  Ccmpanyf  327 

2.  What  aooonnt  he  may  require  of  money 

applicable  to  other  rates  and  purposes,  405. 

Ante,  III. 
8.  Disallowance  of  retrospective  expenses* 

524.    Post,  XII.  1. 
4.  Improper  allowsnces  by,  how  rectifled. 

The  parishes  of  W.  and  H.,  in  the  union  of 
D.  adjoined  each  other.  The  relieving  oflicer 
of  the  union,  under  stat  8  A  9  Vict  c.  126 
s.  49,  obtained  a  warrant  to  bring  A.,  a  luna- 
tic, before  two  justices ;  he  met  him  in  parish 
W.,  and  there  took  him  into  custody,  and 
brought  him  thence  before  two  justices,  who 
sent  him  to  the  asylum.  By  a  subsequent 
order,  the  justices,  reciting  that  they  had  sent 
the  lunatic  to  the  asylum  as  a  "wandering^ 
lunatic,  ordered  the  treasurer  of  tbe  union  to 
pay  the  charges.  The  guardians  of  the  union 
directed  their  treasurer  to  pay,  and  to  debi^ 
parish  W.;  which  he  did;  and  the  auditpr 
allowed  the  charge.  His  accounts  and  allow- 
ances, with  the  reasons,  were,  at  the  instance 
of  parbh  W.,  brought  up  by  certiorari  under 
stat  7  A  8  Vict  o.  101 ;  and  it  appeared  os 
aflidavit  tha^  although  the  order  was  draws 
up  as  if  the  lunatic  was  wandering,  he  was  ir 
fact  living  with  his  relatives  in  the  parish  of 
H.  They  were  persons  of  some  substance ; 
and  he  was  not  chargeable  to  any  parish  :  bn^ 
the  relieving  ofiBcer  acted  on  the  complaint 
of  the  clergyman  of  H.  that  the  Innatio  was 
neglected. 

Held,  that,  under  stat  8  A  9  Vict  c  126. 
B.  57,  the  lunatic,  though  not  actually  a  pau> 
per,  was  chargeable  to  the  parish  of  H. ;  and 
that  the  debiting  of  W.  was  an  error,  which 
the  auditor  should  have  corrected.  And  tht 
Court  made  a  rule  absolute,  that  the  allow- 
ance should  be  quashed,  parish  H.  repay  tht 
charges  to  parish  W.,  and  the  costs  of  parish 
W.  be  borne  by  the  union.  Begina  v.  Wins- 
ford,  873 

XL  Union  and  district  accounts. 

1.  Audit  by  interested  auditor,  327.    Ante, 
X.  1. 

2.  Costs  of  improper  litigation,  327.    Anta^ 
X.  1. 

3.  Costs  on  certiorari,  327.    Ante,  X.  1. 

4.  Mandamus  to  account,  405.    Ante,  IIL 
XII.  Overseers'  accounts :  past  expenditure. 

1.  Attorneys'  bills  running  through  several 

years. 

It  is  a  principle  of  rating  that  the  raU 
shall  not  be  imposed  to  reimburse  for  pa«i 
expenses^  but  the  rule  is  subject  to  necessary 
exceptions. 

Attorneys  were  employed  by  the  overseen 
of  a  parish,  during  1844-5  and  1845-6,  in  p«- 
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roehial  basinen.  Some  of  the  boilneia  nm 
oontlDaottflly  ftt>m  one  year  into  the  other; 
bnt  the  greater  part  was  done  and  condaded 
within  1844-5  and  1846-6  reepeeavely.  Poor 
rates  were  made  half-yearly,  in  January  and 
in  Jaly  or  August :  the  overseers  went  ont  of 
office  and  made  np  their  aoeounts  in  March. 
In  August,  1846,  the  attorneys  delivered  their 
bill,  not  having  before  that  time  delivered 
any  bill,  or  demanded  or  received  any  pay- 
ment. No  special  cause  appeared  for  the  de- 
lay. The  overseers  for  1846-7  paid  the  whole 
sum  and  charged  it  in  their  accounts.  The 
auditor  disallowed  part  of  such  charge,  con- 
sisting of  items  not  running  continuously 
from  year  to  year,  on  the  ground  that  the 
rates  in  hand  during  1846-7  were  charged 
with  the  payment  of  these  sums  retrospect- 
ively. 

On  motion  to  quash  the  disallowance  on 
certiorari  under  stat  7  4  8  Victw  c.  101,  s.  85, 
it  appeared  that,  of  the  amount  disallowed, 
49/.  was  for  business  done  in  the  year  ending 
March,  1845;  and  20  H.  was  partly  for  business 
between  March  25tb,  1845,  and  January  Ist, 
1846,  and  partly  for  business  between  the 
end  of  1845  and  March,  1846.  The  overseers 
leaving  office  in  March,  1845,  bad  handed  over 
457^,  rates  of  their  year,  to  their  successors 
and  left  an  amount  uncollected,  much  exceed- 
ing the  attorneys'  costa  then  due.  The  over- 
seers of  1845-6  handed  over  112.  and  left  an 
amount  uncollected,  also  much  exceeding  the 
costs  then  due.  The  overseers  of  1846-7  col> 
lected  as  much  of  the  outstanding  rates  as, 
with  the  sum  handed  over,  exceeded  the  ag- 
gregate of  costs  due.  The  sum  so  collected 
they  applied  to  current  expenses ;  but  they 
made  a  half-yearly  rate  at  the  end  of  July, 
1846,  out  of  which  they  paid  the  bills  of  costs. 
Ueld  that  the  49/.  was  rightly  disallowed ; 
but  the  Court  quashed  the  disallowance  as  to 
the  20  W.     Jiegina  v.  Bead,  524 

2.  Effect  of  receiving  balance  trom  predeces- 
sors, 624.    Ante,  1. 

XIII.  Vestry. 

1.  Its  sanction  of  improper  litigation,  827. 
Ante,  X.  1. 

2.  Under  local  act,  642.    Ante,  V.  1.    687. 
Post,  XVIL 

Legality  of  rate  by  vestrymen  de  ikcto,  687. 

Post,  XVIL  1. 
4.  See  Vestry. 

XIV.  Workhouse. 

1.  Of  a  previous  local  incorporation :  compen- 
sation for  use  of,  269.    Ante,  IV.  1. 

2.  Locality  in  a  different  parish,  4)64.    Post, 
XXIL  L 

XV.  Costs. 

Of  unnecessary  litigation,  327.    Ante,  X.  1. 
XVL  Lunatics :  wandering  or  neglected. 


To  what  patiahes  ehai^geable,  S7S. 
X.4. 

XVn.  Rate:  preliminary  notices,  and  proceed- 
ings  at  the  time  of  making. 
Bate  commenced  at  meeting  with  notice,  com- 
pleted <at  ui^Oanunest  without  notice. 
By  the  &L  Pancraa  select  vestry  act,  59  O. 
3,  0.  xxxix.  B.  69,  the  vestrymen,  or  any 
seven  or  more  of  them,  were  empowered  and 
required  from  time  to  time  to  meet  for  the 
purpose  of  making  a  poor  rate,  notice  of  such 
meeting  «nd  ike  purpote  thereof  being  first 
given,  and  at  such  meeting  or  meetings  to 
make  one  or  more  rates  for  relief  ot  the  poor, 
4e. ;  and  all  such  rates,  when  signed  by  the 
said  vestrymer  or  toy  seven,  Jkc,  and  al- 
lowed, Ac,  by  two  Justices,  were  to  be  col- 
lected, 4e.  By  sect.  4  the  vestrymen  were 
authorised,  9I  any  meetings  to  a^joam  them- 
selves to  meet  at  such  future  time  and  such 
place  as  they  should  appoint,  Ac ;  notice  of 
such  a<iUonmed  aeeting  being  given  to  eveiy 
vestryman. 

An  avowsy  for  a  distress  under  warrant  to 
levy  a  poor  rate  for  St.  Paneras  stated :  Thai 
a  vestry  meeting  was  held  on  12th  August 
1839,  for  th£  purpose  of  making  a  poor  rate^ 
notice  of  such  meeting,  €md  of  ike  fmrpme 
ikertof,  having  been  duly  given :  That,  of  ewek 
meeting,  a  certain  poor  rate  was  unanimoualy 
agreed  upon  and  made  :  That,  after  the  weak' 
iTig  of  the  *aid  rate^  *o  w^t,  on  I4th  September, 
1839,  a  eerUin  other  meeting  of  the  vestrymen 
was  held,  the  vestrymen  assemb«ed  at  the 
former  meeting  having  a4journed  themselves 
to  meet  on  this  day,  and  notice  of  the  said 
adjourned  meeting  (not  adding,  "and  of  tha 
purpose  thereof")  having  been  given  to  every 
vestryman.  That»  at  such  last-mentioned 
mating,  the  rate  so  agreed  up^m  amd  mutde  at 
the  former  meeting  was  signed  by  eight  ves- 
trymen who  had  been  present  at  such  former 
meeting.  It  was  also  averred  that,  after  tha 
making  of  the  said  rate,  a  special  meeting  of 
the  vestrymen  was  summoned  (with  proper 
notice),  and  held  on  28th  August,  1839,  and 
at  such  meeting  (the  same  being  the  next 
meeting  subsequent  to  that  first  mentioned) 
the  said  rate,  eo  agreed  i^toa  and  made  at  the 
first  meeting,  was  confirmed  by  the  veetrymea 
present  Allowance  and  publication  of  the 
rate  were  also  averred.  Replication  De  in- 
juria. 

It  was  proved  that*  at  the  meeting  of  12th 
August,  notice  of  which,  and  of  the  puipose, 
had  been  duly  given,  the  vestry  resolved  thai 
a  poor  rate  of  1«.  in  the  pound  be  made  and 
laid,  Ac,  "and  tne  said  rate  is  hereby  made 
and  laid  accordingly :"  but  nothing  wss  done 
beyond  passing  such  resolution ;  and  the  vet* 
try  acyoumed  to  September  4th,  when  they 
met  for  other  business  and  adjourned  to  the 
9th,  when  they  again  tran^ted  other  boii- 
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And  ai^oanied  to  the  14th.  Notloa 
wu  giren  of  all  the  a4joimed  meetingo,  but 
not  of  the  parpoM  of  any  of  them.  A  meet- 
ing was  duly  held  in  the  mean-timoi  on  the 
28th  August,  not  by  adjournment,  but  by  spe- 
oial  inmmone,  authorised  by  the  local  act, 
for  buBinesfl  relaUve  to  the  workhouse ;  and 
the  minutes  of  the  yestry  meeting  at  whieh 
the  rate  had  been  refohred  upon  were  then 
eonflrmed,  as  stated  in  the  avowry.  On  Sep- 
tember 14th,  It  was  resolved  that  the  rate 
bot>ks,  which  had  been  made  out  since  the 
former  meeting,  should  be  signed  by  the  ves- 
'trymen,  and  they  signed  the  books,  by  writing 
their  names  at  the  foot  of  the  declaration  re- 
quired by  Stat  0  4  7  W.  4,  c  96,  s.  2.  The 
rate  was  duly  allowed,  4e.  Some  of  the  ves- 
trymen who  attended  at  the  original  meeting 
of  the  I2th  ot  August  and  the  several  ad- 
journed meetings,  and  who  took  part  in  the 
business  transioted  at  th^se  meetings,  and 
who  signed  the  rate  books,  were  vestrymen 
de  facto  only,  having  been  illegally  elected. 
On  these  facts,  stated  in  a  special  case,  with 
the  question  <*  whether  or  not  they  sustained 
the  avowry?** — 

Held,  by  the  Court  of  Queen's  Bench,  that 
no  rate  was  in  fact  made  on  the  12th  August. 
And  that  the  rate  could  not  be  considered  as 
made  on  the  14th  September,  or  on  the  two 
days  or  eiUier  of  them  by  the  Joint  eifect  of 
the  meetings  held  on  each,  there  having  been 
no  direct  acyoumment  from  12th  August  to 
14th  September,  and  no  proper  notice  having 
been  given  that  the  meeting  on  the  latter 
day  was  for  the  purpose  of  making  a  rate. 
And  that,  independently  of  this  defect  in 
proof,  the  signing  on  September  14th,  of  a 
rate  only  resolved  upon  by  the  vestry  on  Au- 
gust 12th,  did  not  support  the  allegation  that 
a  rate  made  on  the  last-mentioned  day  was 
signed  on  September  14th. 

Held,  by  the  Court  of  Exchequer  Chamber, 
on  Error,  rereraing  the  Judgment  of  the  Court 
of  Queen's  Bench : 

That  the  allegation.  In  the  avowry,  that  a 
rate  was  made  at  the  meeting  on  the  12th 
August,  was  proved  by  the  fact  found,  that 
the  rate  was  begun  at  that  meeting  and  oom- 
pleted  on  the  14th  September,  to  which  day 
the  meeting  was  duly  adjourned  by  successive 
adjournments ;  because  all  these  meetings  in 
law  constituted  one. 

That  no  notice  of  the  purpose  of  the  ad- 
journed meetings  was  necessary. 

That  the  allegation,  that  the  rate  was 
signed  at  "a  certain  other  meeting"  on  the 
14th  September,  was  also  proved,  because, 
though  that  meeting  continued  to  be  the  same 
as  the  meeting  of  12th  August  until  the  rate 
was  completed,  it  might  be  treated  as  a  differ- 
ent meeting  at  the  time  of  signing  the  rate 
after  it  had  been  completed. 

3 


That  the  rate  made  by  vestiymen  de  fko^* 
was  valid. 

That  the  rata  was  well  signed,  for  that  the 
signatures  to  the  declaration  at  the  foot  of 
tiie  rate,  under  stat.  6  A  7  W.  4,  c.  96,  s.  2, 
answered  also  the  purpose  of  signatures  to 
the  rate  itself  under  the  local  act  Soadding 
V.  Lorant,  687 

XVIII.  Rate:  by  whom  made. 

By  vestrymen  de  facto,  687.    Ante,  XVIL 

XIX.  Rate:  form. 

1.  Course  to  be  taken  by  overseers  on  finding 
that  a  rate  u  bad  in  point  of  form,  327, 339. 
Ante,  X.  1. 

2.  In  several  volumes,  687, 703.  Ante,  XVIL 

XX.  Rate:  signature. 

1.  Double  purpose  served  by  signature  to  the 
declaration,  687.    Ante,  XVII. 

2.  By  what  vestiymen,  687.    Ante,  XVIL 

XXI.  Rate:  purpose. 

Exceptions  to  the  rule  as  to  past  ezpensest 
624.    Ante,  XU.  1. 

XXIL  Rateable  property:  exemptions  by  statute. 
1.  When  kept  alive  notwithstanding  repeal. 

By  an  act,  22  O.  3,  c.  56,  trqstees  for  the 
parish  of  St  Luke  were  empowered  to  pur- 
chase land  in  the  parish  of  St  Leonard, 
Shoreditoh,  for  the  purpose  of  building  a 
workhouse  thereon  for  their  own  parish ;  and 
(sect  11)  the  land  and  any  workhouse  to  be 
built  thereon,  were  not  to  be  rated  more  high- 
ly to  the  poor,  while  used  and  occupied  for 
the  above  purpose,  than  the  lands  and  here- 
ditaments to  be  purchased  were  rated  at  the 
time  of  purchase.  Land  was  taken  accord- 
ingly, and  a  workhouse  built  thereon  in  1782, 
and  used  from  thenceforth  for  the  poor  of  St 
Luke's.  Sect  14  enacted  that  persons  bom 
in  or  received  into  the  workhouse  should  not 
therefore  become  chargeable  to  St.  Leonard's, 
but  should  have  the  same  settiement  as  if  the 
workhouse  had  been  in  St  Luke's. 

By  Stat  48  Q.  3,  c.  xcvii.  s.  1,  the  former 
act  was  repealed :  by  other  clauses,  provision 
was  made  for  appointing  guardians  of  the 
poor  for  St  Luke's;  and,  a  later  section  (74) 
enacted  that  all  workhouses,  lands,  Ac,  which 
the  trustees  under  the  former  act  were  en- 
titied  to  in  trust  for  the  parishioners  or  for 
the  relief  of  the  poor,  should  be  vested  in  and 
possessed  by  the  gnsjdians  under  this  act  ae 
fnUif,  effectually,  and  htneJieiaUy,  and  in  at 
large  and  ample  manner  and  /ortn,  and  to  aU 
intente  and  jmrpoeee  whateoever,  as  the  former 
trustees  were  entitied  to  or  possessed  of  the 
same,  or  4tf  the  same  were  vested  in  such 
trustees ;  but  subject  to  be  used,  possessed. 
Ac,  only  upon  the  trust,  and  for  the  uses,  Ac, 
and  in  the  manner  by  this  act  directed. 

Stat  63  0.  3,  c  exit,  directed  the  parish- 
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ionen  of  &t  Leonard's  to  meet  four  times  a 
year,  and  ascertain  the  amoant  of  poor  rate 
requisite  for  the  current  quarter;  andi  within 
a  given  time  after  each  meeting,  to  make  a 
poor  rate  not  exceeding  the  amount  previous- 
ly ascertained,  which  rate  should  he  laid  upon 
all  persons  who  did  and  should  occupy  any 
land,  house,  Ac,  tenementy  or  hereditament 
within  the  parish,  and  should  be  laid  acoord- 
ing  to  the  annual  rent  or  ralue  of  sueh  lands, 
Ac. 

Held  tha^  notwithstanding  the  general 
words  of  repeal  in  stat  48  €h.  8,  o.  zevii.,  the 
74th  section  of  that  act  kept  alive  the  exemp- 
tion from  increased  rating,  given  by  stat  22 
G.  3,  c.  58,  s.  11,  as  well  as  the  provision 
against  alteration  of  settlement  in  sect  14  of 
the  same  act 

And  that  the  exemption  in  sect  11  was 
not  repealed  by  the  general  words  of  stat  53 
O.  3,  c  cxiL  Begina  r.  St.  LeonanPtf  Short- 
ditch,  984 

2.  When  not  repealed  by  general  words,  984. 
Ante,  1. 

XXIIL  Rateable  property :  exemption  of  pro- 
perty occupied  solely  for  public  purposes. 

What  purposes  of  local  eonvenienee  do  not 
exempt:  waterworks. 

By  certain  looal  acts  Commissioners  were 
authorised  to  purchase  lauds,  and  construct 
reservoirs,  and  lay  down  pipes  for  the  pur- 
pose of  supplying  4he  town  and  neighbour- 
hood of  H.  in  the  township  of  H.  with  water. 
They  were  empowered  to  divert  the  water 
from  springs  in  a  township,  L.,  ac^oining  H. ; 
and,  by  way  of  compensation  to  certain  mill 
owners  in  L.  who  had  previously  used  the 
said  springs,  they  were  required  to  construct 
one  reservoir  in  L.,  and  to  impound  therein 
sufficient  water  for  the  use  of  such  mill 
oifnen.  Water  was  to  be  supplied  to  the  pre- 
mises of  such  inhabitants  of  the  town  and 
neighbourhood  of  H.  as  might  desire  it,  at 
certain  rents  varying  with  the  rack  rents  of 
the  premises.  The  Commissioners  were  au- 
thorized to  borrow  money  on  the  security  of 
their  works  and  water-rents.  All  the  money 
raised  by  them  was  to  be  applied  to  the  pur- 
poses of  their  acts  ,*  and,  as  soon  as  all  mort- 
gage debts  should  have  been  paid  off,  the 
water-rents  were  to  be  reduced,  so  that  the 
proceeds  should  only  cover  the  current  ex- 
penses of  executing  the  powers  of  their  acts. 
Under  these  powers  the  Commissioners  bor* 
rowed  money,  and  constructed  two  reservoirs, 
one  for  the  supply  of  water  to  H.,  and  the 
other  OS  a  compensation  reservoir  to  the  mill 
owners  in  L.,  and  laid  down  pipes  for  convey- 
ing water  to  the  inhabitants  of  H.,  and  re- 
ceived the  prescribed  water-rents,  which  had 
been  always  applied  to  the  purposes  of  their 
acts.    The  Commissioners  were  bound  to  fVir- 


nish  water  gratis  in  case  of  iire;  and  tcr 
watering  the  streets,  at  Id.  per  100  gaDoBs. 

Held,  that  neither  of  the  reservoirs  was 
exempted  from  poor  rate  as  property  ocespied 
solely  for  public  purposes.  Btgima  v.  Lomg^ 
wood,  Overteert,  116 

Xl^rV.  B^teable  property :  waterworks. 
Compensation  reservoirs  considered  part  of 
apparatus,  116.    Ante,  XXIIL. 

XXV.  Parish  apprentice. 

1.  Reference  to  order  for  binding. 
Reference  in  the  allowance,  when  sufficient 

Where  an  allowance  by  justices  of  tiia 
binding  of  a  parish  apprentice  was  written  at 
the, foot  of  the  indenture,  and  was  subeeribed 
by  the  justices  before  execution  of  the  inden* 
ture  by  the  parties  to  the  binding :  Held  that 
such  allowance  formed  part  of  the  indentore ; 
and  that  therefore  a  referenoe  in  such  allow, 
ance  to  Uie  order  for  binding  was  a  referenoe 
thereto  in  the  indentnre,  satisfying  the  r»> 
quirements  of  stat  68  G.  S,  o.  139,  a.  L 
Begina  V.  Aldlorough,  190 

2.  Who  are  parties  to  the  binding.     The 
allowing  justices,  190.    Ante,  1. 

XXYL  Chargeability. 
Of  neglected  lunatic,  873.    Ante,  X.  4. 

XXVII.  Removability:  five  years' residenoe. 

1.  Effect  of  erroneous  refusal  to  make  an 
order,  318.    Post,  XXVIIL 

2.  Order  of  removal  need  not  negative,  642. 
Ante,  V.  1. 

XXVIII.  Application  for  order  of  removal: 
hearing. 

What  refusal  cannot  be  reviewed  though 
founded  on  a  mistake  in  law. 

Mandamus  commanding  justices  of  the 
peace  to  hear  and  abjudicate  on  a  complaint 
by  overseers  that  a  pauper  was  chargeable  to 
and  ought  to  be  removed  from  their  town> 
ship. 

The  return  showed  that  the  defendants  had 
received  and  begun  to  hear  the  eomplaint: 
and  that,  in  the  course  of  the  investigation, 
i{  appeared  that  the  pauper  was  chargeable 
to  the  township,  had  resided  continuously  in 
the  township  for  ten  years  before  the  sppliea- 
tion,  and,  during  six  of  these  ten  years  (be- 
fore the  passing  of  stat  9  J;  10  Yiot  e.  88), 
had  received  parochial  relief :  and  the  justiees 
thereupon  decided  that  the  pauper  was  Irre- 
movable.    • 

Held,  on  demurrer,  that  the  return  was  a 
sufficient  answer,  as  it  showed  that  defendants 
had  not  declined  to  exercise  their  jurisdiction, 
but  had  exercised  i^  though  erroneously 
Begina  v.  Blan»hard,  318 

XXIX.  Order  of  removal:  form. 

1.  What  it  need  not  negative^  642.  Ant^Y.I 
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2.  To  whom  addressed,  642.    Ante,  V.  1. 

XXX.  Appeal    against   orders    of  removal: 
parties  aggrieved. 

The  persons  in  whom  the  sole  management' 
of  the  poor  is  vested,  643.    Ante,  V.  1. 

XXXI.  Appeal  against  order  of  removal:  be- 
fore or  alter  removal. 

Effect  of  abortive  appeal  before  removal,  881. 

Post,  XXXV. 
XXXIL     Statement  of   grounds  of   appeal: 
signature. 
1.  When  the  overseers  signing  are  to  be  in- 

tended  to  be  the  migority,   190.    Ante, 

XXV.  1. 
^.  By  members  of  local  board,  642.    Ante, 

V.  1. 
XXXIIL    Appeal  against  order  of  removal : 
proceedings  at  sessions. 

1.  Effect  of  caption  as  to  the  description  of 
the  parties,  642.    Ante,  V.  1. 

2.  Power  and  propriety  of  a4JoQmment»  881, 
886.    Post,  XXXIV. 

XXXrV.    Appeal  against  order  of  removal: 
finality  of  decision. 
Order  confirmed  not  on  the  merits. 

On  appeal  against  an  order  of  removal 
before  actual  removal,  the  sessions  reftised  to 
hear  the  appellants  because  they  had  not  sent 
their  grounds  of  appeal  fi>urteen  days  before 
the  sessions ;  and  the  order  was  confirmed, 
with  the  special  entry,  "order  confirmed, 
not  on  the  meritA,  no  due  notice  having  been 
given."    Held: 

1.  That  the  right  to  appeal  against  the 
aotnal  removal  was  not  lost  by  lodging  the 
previous  appeal  against  the  order. 

2.  That  the  appellants  were  not  estopped 
by  the  special  en^ ;  as,  although  it  showed 
that  the  order  w%s  confirmed,  it  also  showed 
that  the  appellants  had  no  right  to  be  heard, 
and  were,  in  fact,  unheard,  not  fVom  a  failure 
of  proof  after  the  matter  of  inquiry  had  been 
entered  on,  but  on  account  of  a  preliminary 
objection.     Begtna  v.  MaceUtfield,  881 

XXXV.  Pauper  Lunatio.    LinrAno. 

P0S8BSSI0  FRATRIS. 
Page  954  n.    AnysRSa  PossMSioir,  I.  2. 

POSSESSION. 
-L  Right  of. 

What  essential  to  lien,  680.    Lnir,  L 

II.  Presumption  from  fact  of,  045.    Advsrsb 

PosssssioH,  L  1. 
IIL  Adverse.    Adtxhsx  Possnsioir. 

POWER. 
I.  Judicial. 
1.  When  of  aju<ticlal  nature,  42.    Wimsss, 


2.  How  many  persons  required  to  ezeroise, 
42.    WiTxass,  L  1. 

IL  Of  attorney. 
Stamp,  175.    Stamp. 

PRACTICE. 

See  the  following  titles : 

AvFXDAviT.  Ainin>KBirr.  ApPLiCAnoir.  Ar- 
RXST.  Attacbmimt.  Attornet.  Bail.^ 
.  CouMrrTAL.  Consolidation.  Costs.  Coun-  ' 
TT  Court.  Distress.  Error.  Examina- 
tion. EyionnoN.  Foreign  Attacbmbnt. 
Imprisonment.  Inferior  Court.  Intxr- 
ROOATORT.  Issue.  Judge.  Judgment. 
Jury.  Nisi  Prius.  Notice.  Queen's 
Bench.  Regula  Generalbs.  Retuiut. 
Rule.  Summons.  Time.  Tftlb.  Trial. 
Variancb.  Vbbdiot.  Witness.  Writ  of 
Trial. 


PREROGATIVE. 


Crown. 


PRESITMPTION. 

L  That  the  king  is  always  present  in  B.  R. 
864,880.    Grown,  n.  III. 

II.  From  fact  of  possession,  945.  Advbrsb 
Possession,  1. 1. 

m.  Of  proceedings  returned  being  according* 
to  the  custom,  802.  Foreign  Attachment, 
LI. 

PRINCIPAL  AND  AGENT. 

Agent. 

PRISON. 
Transfer  of  prisoners,  497.  -  Attachment,  I.  1. 

PRIVATE  ACT. 
Page  808.    Copyhold,  L 

PRIVILEGED  COMMUNICATION 
Page  796.    Defamation,  L 

PROCEDENDO. 
Pages  802,  807  n.    Fobbigx  Attaohmbjtt. 

PROCEDURE. 
Variations  In  incorporated  system,  561.    Ld 

,  NATIC,  IL 

PROCESS. 
Final,  497.    Attachment,  1. 1. 

PROHIBITION. 

To  commissioners  for  commutation  of  Utheiu 
pending  a  tithe  sui^  761.    Tithe,  1. 1. 

PROMISSORY  NOTE. 
Bills  or  Exchange  and  Pbomibbobt  Notbii 
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PROTECTION. 


REMAINDEB. 


PROTBCTION. 
Of  josUoes,  399.    Jvsncs,  X, 

PROVISIONAL  COMMITTEE. 

COMMITTBB. 

PROVISO. 

DiBtinotion  between  a  proriso  and  an  ezeeption; 
in  Charter  ▼.  Ortame,  216,  226. 

PROXY. 
Stamp  on  appointment^  176.    Stamp. 

PUBLICATION. 

Prior. 
B^idenee  of,  257.    Ooptbiqht,  L  1. 

PUBLIC  PURPOSES. 
Page  116.    PooB,  XXHL 

PUNISHMENT. 

Distingaished  from  exeoution,  903.     Coviitt 

Court,  ILL 
PersonaL 

Sabstitntion  of  for  peonniary  penalty,  389. 
CoHTionoH,  L 

QUEEN'S  BENCH. 
I.  Court  of! 
Sovereign  always  present  in,  364, 380.  Cbowv, 
IIL 
IL  Its  powers. 
To  giro  jndgment  in  a  petition  of  riglit,  380. 
Crown,  IIL 

QUEEN'S  PRISON. 
Page  497.    ATTAcmiBirT,  I.  1. 

QUO  WARRANTO. 

With  respect  to  Coanty  Court  of&cers,  851,  868. 
CooMTT  Court,  IL 

QUOD  CUM. 
Pages  426,  433.    Fmbbrt,  L  1. 

RACE  HORSE. 
Page  680.    Libb,  L 

RAILWAY. 

L  Committee  of  projected  company,  815.    Cob- 

mitteb,  L  1. 
n.  Compensation. 

1.  For  severance;  extent  of  Jurisdiction,  988- 
Cbrtiorari,  I. 

2.  The  making  of  propier  oommonications, 
how  enforced,  988.    Cbrtiorari,  L 

m.  Contract  to  carry,  347.    Carribb,  L 


RATE. 
L  Non-payment  ot 

When  an  offence,  833.    JumcB,  L  1. 
IL  Poor  rate.    Poor,  XVEL— XXIV. 
IIL  Highway  rate,  399.    Highway,  IL 

IV.  For  rarioos  purposes,  405.  •  Poor,  IIL 

V.  For   retrospectiTe   puipoces,    624.      Poo% 
XILL 

RATIFICATION. 

Not   by  ignorantly   receiving   proceeds^  780 
Aobht,  IL 

REALM. 
'What  are  parts  of. 
Isle  of  Man,  613.    Habbas  Cobpus,  L 

RECORD. 
Entry  of  (hots  found  specially,  185.    Fbigbxb 

ISSUB,  L 

RECTOR. 
D1LAPIDAT10X8.    Trhb. 

RE-EXAMINATION. 
Of  insolvent  debtor,  666.    Dbbtob,  L 

REFERENCE. 

L  To  Jurat  of  affidavit,  211.    AvnoAnr,  L 

IL  To  order  for  binding  parish  apprentioe,  190. 
PooB,  XXV.  1. 

REFUSAL. 
Erroneous. 
When   not   remedied   by   i«*t»iMWM^   319, 
PooB,  XXVUL 

RBGULiB  GENERALES. 
L  Hil.  T.  1  W.  4,  13.     Scire  faciae  ad  owrfMa- 
dum  erroree:  change  of  parties  by  death,  364, 
367.    Crowb,  IL 

IL  Easter  T.  9  Viet.    Certificate  of  ezamiaa- 
tion,  662.    A1TORNBT,  IIL  1. 

in.  Easter  T.  12  Viet    Discharge  of  nde  Cor 
judgment  as  in  ease  of  a  nonsuit,  523. 

RELATION. 
To  time  of  intestate's  death,  662.  Exbovtobs,! 

RELEASE. 
Pleading. 
Legal  effect:  non  est  fiMtnm,  5S0.    Bnu, 
IIL 

REMAINDER. 

Per  capita  or  per  stirpcf,  after  deviae  in  coa- 
mon  for  life,  100.    Bbtat^  L 


REMEDY. 
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REMSDT. 
I.  When  restricted  to  that  pointed  oat  by  sta- 
tute, 380.    Crown,  IIL 
IL  Application  to  set  aside  proceedings,  509« 

TiTHK,  IL 

RBNT. 

Distinguished  from  compensation  under  autho- 
rity of  law,  269.    Poor,  IV.  1. 


REPEAL. 


Statute,  VIL 


REPRESENTATIOK. 

I.  Distinguished  from  warranty,  632.    Char- 
ter-party, II.  1. 
n.  Pleading,  632.    Charter-party,  IL  L 

RBSERVOIR- 
RateabUity,  116.    Poor,  XXIIL 

RESOLUTION. 
To  make  a  call,  098.     Compaey,  L  1. 

RETAINER. 
Of  attorney,  308.    Attorney,  IV. 

RETURN. 
L  Generally. 
In  usual  form  when  suAcient^  802.    Foreign 
Attachment,  I.  1. 

n.  Anticipation  o^  211.    Atpidatit,  L 

IIL  Of  writ 

1.  Statement  in  pleading,  497.   Attachment, 
LL 

2.  Of  writ  of  execution,  757.    Bxbcotors, 
LI. 

3.  Of  writ  of.  attachment  in  Chancery,  497. 
Attachment,  L  1. 

REVENUE. 
Stamps.    Stamp. 

REWARD. 
Under  Building  Act,  179.    Building  Act. 

RIGHT. 
Petition  of  right,  364.    Crown,  II. 

RIOT. 

Appointment  of  special  constables,  692.    Con- 
stable, I. 

ROLL. 
Of  attorneys  in  inferior  courts  1.   Attorney,  IL 

RULE. 
L  Drawing  up. 
On  discharge  of  rule  for  Jddgment  as  in  case 
of  a  nonsuit    Reg.. Gen.  523. 


IL  Nisi. 
Repayment  out  of  Court,  653.    Bail,  IIL 

III.  Second  application,  341.     Arbitration, 
V.  L 

SALVAGE. 

Liability  of  cargo  to  contribute,  167.    Insur- 
ance, L 

SCIENTER. 

I.  O|mission  of  express  averment  when  aided 

by  verdict,  790.     False  Pretences. 
IL  Essential  to  ratification,  780.    Agent,  IL 

SCIRE  FACUS. 
L  Against  contributor  to  company. 
Stay  under  Winding-up  Act,  664.    Company, 
VIL 
n.  Ad  audiendum  errores,  364.    Crown,  II. 
IIL  Consolidation,  308.    Attorney,  IV. 

SECOND  APPLICATION. 
Page  341.    Arbitration,  V.  1. 

SESSIONS. 
L  Quarter  sessions :  holding  concurrently  with 
assises. 

The  authority  of  Courts  of  Quarter  Se«. 
sions,  whether  for  a  county  or  a  borough,  is 
not  in  law  either  determined  or  suspended  by 
the  coming  of  the  judges  into  the  county  un- 
der their  commission  of  assise,  oyer  and  ter- 
miner and  general  gaol  delivery ;  although, 
generally  speaking,  it  would  be  inconvenient 
and  improper  that  Courts  of  Quarter  Sessions 
for  counties  should  be  held  concurrently  with 
the  assizes  for  the  same  eounUes.  Smith  v. 
The  Queen,  738 

IL  Petty  sessions :  petty  sessional  division. 

1.  Not   constituted   by   usage,  248.     Bas- 
tardy, L 

2.  Judicial  notice  of,  248.    Bastardy,  L 
IIL  Order. 

Inaccurate  caption,  642.     Poor,  V.  1. 

SET-OFF. 
Of  costs  of  former  actions,  659.    Costs,  IL 

SETTING  ASIDE  PROCEEDINGS. 
When  the  proper  remedy,  509.    Tithe,  II. 

SEVERANCE. 
Page  988.    Certiorari,  L 

SHARE. 
Transfer  of,  998.    Company,  L  1. 


Page  308. 

rv.  L 


SHAREHOLDER. 
Attorney,  FV.    960. 


Company, 
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SHERIFF. 


8TATXJTB. 


SHERIFF. 
I.  WritoftrUL 
Time  of  signing  judgmenty  211.     Afpida- 
vrr,  L 
IL  Execution  of  writ 
See  757.    Exkoution,  L  1. 

SHIPPING. 

L  iMSDRAJfCB.      SALTAQB.      ChABTIB-PARTT. 

IL  Toua  loss. 
Test  of  propriety  of  abandonm«nt,  292.     Li- 
SURAXCEy  IV.  1. 

III.  Captun. 
Evidence  of  hit  habitual  drankennesi,  292. 
I2IB0BAHCJI,  IV.  X. 

SIGNATURE. 
L  Generally. 

1.  Booble  purpose  served  by,  687.     Poor, 
XVIL 

2.  When  intended  to  be  by  a  migority,  190, 
195.     PooB,  XXV.  1. 

II.  Of  particular  documents. 
Poor  rate  and  declaration,  687.    Poor,  XVIL 

SISTER. 
Twenty  years'  possession  by,  954,  n.    Adtersr 
Possession,  L  2. 

SLANDER. 
Defavation. 

SOCIBTT. 
Friendly.  Fribndlt  Society. 


SOLICITOR. 


Attorney. 


SPECIAL  CONSTABLE. 

Constable. 

STAMP. 

On  appointment  of  a  proxy. 

Stat.  7  A  8  Vict  c.  21,  which,  by  sect  6, 
enacts  "  that  any  letter  or  power  of  attorney 
or  other  instrument  made  for  the  purpose  of 
appointing  or  nominating  a  proxy,  and 
chargeable  with  duty  under  this  act,  shall 
authorise  such  proxy  to  vote  upon  any  mat- 
ter at  one  meeting,"  Ac,  **  and  no  such  let> 
ter,"  Ac,  "shall  be  further  or  otherwise 
available,"  and,  by  sect  2  and  the  schedule, 
imposes  a  2«.  6<f.  stamp  duty  on  such  proxy, 
does  not  abrogate  the  right  of  appointing  a 
general  proxy,  with  a  30«.  stamp  under  stat 
55  G.  3,  c  184.  Trinity  Houte  of  Hull  v. 
Beadh,  175 


STATUTE. 
First:  GenenUy. 
L   Statutes  binding  the    Crown   fhoogh  b«I 

named,  864.    Cbowh,  IL 
n.    Distlnotion  between  "iMgaitnT  statntei 
andulfinnative  statutes,  1, 33  n.    Attobxxt, 
IL 
ILL  Incorporation  of  other  enactments. 
Subsequent  variations  when  comprised,  56L 
Lunatic,  IL 
rV.  Exceptions  and  exemptions. 
L   Exemptions  fh>m  operation  of  ad;  399. 

Highway,  II. 
2.  Distinction  between  an  exeeption  and  a 
proviso  in  Charter  «.  Grtawut,  316,  226. 

V.  Schedule. 
Adapted  to  enaotments,  237.    Custom,  143. 

COBPBNSATION,  L  1. 

VL  Effect  in  annulling  customs,!.    Attobhxt, 

II. 
VIL  Repeal. 

1.  When  limited  to  oases  in  which  otiier  pro- 
visions are  substituted,  175.     Stamp. 

2.  Provisions  kept  alive  by  repealing  set, 
964.    Poor,  XXIL  L 

3.  What  not  repealed  by  general  words,  96i 
Poor,  XXIL  L 

VnL  Pleading. 

1.  Generality  in  stating  obligation  and  breach, 
91L    HieaWAY,  V.  1. 

2.  Language  of  statute,  when  sufficient  in 
pleading,  74.    East  Indies,  L  1. 

IX .  Construction  of  statutes.    CosrsTRUcnos,  L 

X.  Reasonable  beUef  of  a  party  that  he  is  act- 
ing  under  a  statute,  558.    Action,  L  1. 

Secondly  :  Decisions  on  Gene^  Acts. 
XL  20  H.  8  (Merton). 

C.  10.     Appointment  of  attorneys,  1,  31 
Attorney,  IL 
XIL  3  Ed.  1.    (Westminster,  the  first). 

C.  15.  Bail  in  misdemeanor,  240.    Bah,  V. 
XIlL  43  Elis.  c  2.     (Poor).    Poor. 

XIV.  13  A  14  Car.  2,  c  12.    (Poor). 

Sect  21.   Maintenance  by  townships,  35i 
Poor,  VIL  1. 

XV.  17  C.  2,  c  8.    (DeaUi  of  parties). 

Sect   1.   Motion  with  leave  reserved,  799.^ 

AOENT,  IL 
XVL  29  Car.  2,  c  7.    (Lord's  Day). 
Sects.   1,   2.    Setting    in    the    stoek%  SSa 
Conviction,  L  393.    Justice,  X. 
XVIL  31  C.  2,  c  2.    (Habeas  Corpus),  6U 

Habeas  Corpus,  L 
XVIIL  2  W.  A  ll.  Stat  1,  o.  5.    (Distress). 
Seet  2.  Time  of  sals,  753.    Distbess,  HI 


STATUTE. 
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XIX.  5  a.   2,  ^  26.    (Ifle  of  Man),  613. 
Habkas  Cobpdb«  L 

XX.  18  O.  3,  e«  65.    (East  Indies). 

Sect.  40.   MancUunoi  to  examine  witneeaes, 

42.     WiTMKSB,  L  1. 

XXL  13  Q.  8,  0.  78.    (Highways). 
Sect  29.   OraTcl  pito :  slopes,  672.    Bilapi- 

DATlONSi  L 

XXII.  14  Q.  8, 0. 78.  (MetropoUtan  Baildings). 
Sects.  76,  77.    Rewards  to  keepers  of  lire 

engines,  179.    Building  Act. 

XXIII.  33  Q.  3,  0.  52.    (East  Indies). 

SecL  62.   British  offloer  reoeiving  gifla,  74. 
East  Indus,  L  1. 

XXIV.  48  a.  3,  0.  128.    (Execution  for  small 
debts). 

BeeU  1.   Defendant's  claims  to  costs  of  an 
action,  659.    Cobtb,  IL 

XXV.  49  a.  3,  c.  126.    (Sale  of  offices). 
Sect.    3.    Nomination    to    cadetehip,    447. 

Gadbtbhip. 
XXVL  65  O.  8,  0.  184.    (Stamps). 
Sched.  Part  L    Letter  or  power  of  attorney, 
175.    Stamp. 
XXVIL   66  G.  8,  0.  100.    (Habeas  Corpus), 

613.    Habbab  Corpus,  L 
XXVIIL  56  G.  3,  c.  139.    (Parish  apprentices). 
Sect.  1.  Reference  to  order  for  binding,  190. 
PooB.  XXV.  1. 

XXIX.  59  G.  8,  c.  81.     (Claims  <m  French 
government),  380.    Crown,  IIL 

XXX.  4  G.  4,  c.  71.    (East  Indies). 

Sect   17.     Supreme  Court  at  Madrta,  42. 
WrrHBBB,  I.  1. 
XXXL  7  G.  4,  0.  64.    (Criminal  prooeijnre). 

1.  Sect  21.  Omission  of  scienter  aided  after 
▼erdict,  790.    Falsb  Pbetbhcbb. 

2.  Sect  21.  Information  in  words  of  statute, 
74.    East  Indies,  1. 1. 

XXXn.  7  A  8  G.  4,  c.  29.    (Offences  against 
property). 

Sect  53.    Indictment  for  obUining  money 
by  false  pretences,  790.  Falbb  Prbtbncbs. 

XXXIII.  7  A  8  G.  4,  c.  30.    (Injuries  to  pro- 
perty). 

1.  Sects.  19,  20,  21,  22,  24.  Damage  to  fruit 
trees,  216.    Conyiction,  V.  1. 

2.  Sect  40.  Sending  conyiction  to  sessions, 
216.     COKVIOTION,  V.  1. 

.  XXXIV.  7  A  8  G.  4,  0.  71.     (Arrest  on  mesne 
process). 

Sect  3.    Application  to  take  deposit  out  of 
court,  556.    Bail,  IV. 
XXXV.  9  G.  4,  c  43.     (Sessional  divisions). 
How  formed,  248.    Babtardt,  I. 


XXXVL  10  G.  4,  c.  56.     (Friendly  Societies). 
Sect  28.    Enforcement  of  order  by  distress : 
previous  summons,  869.    Distrbbs,  I. 

XXXVIL  11  G.  4  A  1  W.  4,  c.  36.    (Courts  of 
Equity). 
Sect  15.  Charging  in  contempt,  497.     At- 

TACHMBNT,  L  1. 

XXXVIIL  11  G.  4  A  1  W.  4,  c.  70.    (Adminis- 
tration of  justice). 

Sect  8.  Error  in  Exchequer  Chamber,  364. 
Cbown,  II. 
XXXIX.  1  A  2  W.  4,  c.  82.     (Game). 
Sects.  31, 47.    Notice  of  action,  658.   Action, 
LI. 
XL.  1  A  2  W.  4,  c.  41.    (Special  constables). 
Sects.  1,  13.    Appointment  and  remuneration 
of  special  constables,  592.    Constable,  I. 

XLL  3  A  4  W.  4,  c.  27.    (Acdons  relaUng  to 
real  property). 

Sects.    2,  84.    Extinguishment   by    twenty 
years'  possession,  945, 954.    Adverse  Pob- 

BBSSION. 

XUL  8  A  4  W.  .4,  0.  42.    (Amendment  of  the 
law). 

1.  Sect  18.    Time  of  signing  judgment  on 
writ  of  trial,  21 1.    Affidavit,  L 

2.  Sect  23.    Amendment  at  Nisi  Prius,  548, 
608,  845.    Amendment. 

8.  Sect  24.    Entry  of  facts  specially  found, 
185.    Fbignbd  Ibsub,  L 

XLIIL  3  a  4  W.  4,  0.  67.    (Uniformity  of  pro- 
cess). 

Sect  2.    Return  of  fi.  fa.,  757.    Execution, 
LL 
XLIV.  8  a  4  W.  4,  c.  74.    (Abolition  of  fines, 
Ac.) 

Sects.  15,  22,  40,  42,  60,  62.    Estate  tail  how 
barred,  808.    Copyhold,  L 

XLV.  3  A  4  W.  4, 0. 106.    (Law  of  Inheritance). 
Sects.  6,  11.    Father  inheriting  from  son, 
100, 115.    Estate,  I. 

XLVL  4  A  5  W.  4,  c.  76.    (Poor).    Poor. 
XLVIL  5  A  6  W.  4,  c,  50.    (Highways). 
L  SeoU.  27, 113.    LiabUity  to  highway  rate, 
399.    Highway,  II. 

2.  Sect  33.     Exemptions  from  rate,  654. 

HlOBWAY,  I. 

3.  Sect  64.    Gravel  pits:  slopes,  572.     Di- 
lapidations, I. 

XLVin.  5  A  6  W.  4,  c  76.    (Municipal  corpo- 
rations). 

1.  Sect  7.    Boundaries,  833.    Justice,  I.  L 

2.  Sect  83.     Special  constables,  592.     Con- 
stable, L 

3.  Sects.  114,  117.    Contribution  to  county 
rate,  592.    Constable,  I. 
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XLIX.  6  A  7  W.  4,  c.  12.    (Bivuions  of  oonn- 
ties). 

Petty  sessional  diTisions  how  formed,  248. 
Bastardy,  L 

L.  6  A  6  W.  4,  c.  71.    (Tithe  oommatation). 

1.  Seot  46.     Feigned  issae,  845.    AxBiro- 
MBMTi  L  1. 

2.  Sects.  45,  50.    Pendency  of  suit  for  tithe, 
761.     TiTHB,  I.  1. 

3.  SeeL  46.    Time  of  appeal,  509.    Tithb,  IL 

LI.  6  A  7  W.  4,  0.  06.    (Poor). 
Sect.  2.     Signature  of  rate  and  declaration, 
687.    Poor,  XVIL 

LII.  7  W.  4  A  1  Vict.  0.  78.    (Mnnicipal  oorpo- 
rations). 

Seot.  31.  What  an  offence,  833.     Justice, 
1.1. 

LIU.  IA2  Vict  c  110.    (Debtors). 

1.  Sect.  1.    Arrest  on  mesne  process,  802. 
Foreign  Attachment,  L  1. 

2.  Sect.  4.     Deposit  in  lien  of  bail,   556. 
Ba.il,  IV. 

3.  Sect  98.    Re-examination,  666.    Debt- 
or, L 

LIV.  5  A  6  Vict  c.  22.     (Queen's  prison). 
Sect  2.      Custody  nnder  attabhmenc,  497. 
Attachment,  I.  1. 

LV.  6  A  7  Vict  0.  73.    (Attorneys). 

1.  Sect  27.     What  is  an  inferior  court,  1. 
Attorney,  IL 

2.  Seot  27.     Obligation  of  court  to  proride 
roll,  1.    Attorney,  IL 

3.  Sect  37.    Bill,  308,  515.    Attorney,  IV. 
VL 

LVL  6  A  7  Vict  c.  85.     (Evidence). 

1.  Sect  1.  Interest  of  witness,  legatee,  126. 
Witness,  IV.  1. 

2,  Sect  1.  Interest  of  witness,  creditor,  128. 
Bankrupt,  IL 

LVIL  7  A  8  Vict  c.  21.     (Stamps). 

Sect  6.  Appointment  of  special  proxy,  175. 
Stamp. 

LVIIL  7  A  8  Vict  c.  101.    (Poor). 

1.  Sect   2.    Potty  sessional    division,  248. 
Bastardy,  I. 

2.  Sect  2.   Order  in  bastardy:  child  bom 
abroad,  769.    Bastardy,  IL 

3.  Sect  32.  Audit  district,  405.     PooR,  IIL 

4.  Sect  36.  Audit,  327.    Poor,  X.  1. 

5.  Sect  35.    Review  of  auditor's  accounts, 
87:3.     Poor,  X.  4. 

LIX.  7  4  8  Vict  0.  110.     (Joint  Stock  Com- 
panies). 

Sects.  66,  68.  Execution  against  shareholder, 
y«iO.     Company,  IV.  1. 


LX.  8  A  9  Vict  0.  10.    (Bastardy). 
Sect  10.  Petty  sessional  division,  248.  Bai. 

TARDY,  I. 

LXL  8  A  9  Vict  c.  16.     (Companies  clMses^. 
Sects.  16,  22.  Calls:  transfer  uf  shares,  MS 
Company,  L  1.     , 
LXIL  8  A  9  Vict  0.  18.    (Linds  clansei). 

Sect  145.  Certiorari,  988.     Certiorari,  L 
LXIIL  8  A  9  Vict  c  20.    (RaUways  daives) 
Sects.    68,    69.      Communications    betveea 
severed  parts,  988.     Certiorari,  I. 

LXIV.  8  A  9  Vict  e.  86.    (Cuftoms). 

Sect  7.  Omission  to  report,  237.     Customs. 
LXV.  8  A  9  Vict  c.  67.     (Smuggling). 

Sects.  82,  83,  107.      Information  exhibited 
before  a  single  justice,  237.     Customs. 

LXVL  8  A  9  Vict  c  1 12.     (SatUfied  terms). 
Sect  2.    Determination  of  terms  atteodiiig 
the  inheritance,  774<.    Tbrx. 

LXVIL  8  A  9  Vict  0.  126.    (Pauper  InnaticB). 

1.  Sect   57.     From  what  parish  sent,  873, 
Poor,  X.  4. 

2.  Sect  62.    Obligations  on  appeil :  noUee, 
561.    Lunatic,  IL 

LXVIIL  9  A  10  Vict  0.  66.     (Poor). 
Sect  1.  Five  years  residenee,  318, 642.  Pooii 
V.  1.    XXVIIL 

LXIX.  0  A  10  Vict  c.  95.     (County  Court*). 

1.  Sect  5.  Abolition  of  scheduled  courts,  85L 
County  Court,  L 

2.  Sects.  2,  3,  9,  12.  Same  judge  for  sevenl 
districts,  858.     County  Court,  II. 

3.  Sect  99.  Commitment  on  fraud  suiduiuik. 
903.    County  Court,  IIL 

LXX.  10  A  11  Vict  c  102.     (Debtors),  666. 
Debtors,  L 

LXXL  11  A  12  Vict  c.  31.    (Poor). 

Sect  9.  Time  of  giving  notice  of  appetl,  56L 
Lunatic,  II. 

LXXII.  11  A  12  Vict  c.  43.     (Justices  out  of 
sessions). 

Sect  IS.    Recovery  of  costs,  3S9.    Covric- 
TION,  I. 

LXIIL    11  A  12  Vict  c.  44.     (Protection  of 
Justices). 

1.  Sects.  1,  2.    Form   of  action,  393.    Jr«< 
TICE,  X. 

2.  Sect   5.    Order  to  issue   warrant,  6ii 
Highway,  I. 

LXXIV.  11  A  12  Vict  c.  45.     (Winding  apj. 
Sect.  73.    Stay  of  proceedings,  664.    Col- 
PANY,  VIL 

Thirdly  :'  Decisions  on  aets  local  and  personsl. 
public. 


STATUTE. 


TERM. 
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LXXY.  Amnged  in  order  of  timo. 

1.  12  0. 1,  0. 38.  (Dim  NsTigation),  911»  933. 
HiaRWAT,  IV.  V. 

2.  13  G.  2,  e.  11.  (Ban  n»TigaUon),  911. 
HiOHWAT,  y.  1. 

8.  22  G.  3,  e.  66.  (St  Luke,  Middlesex),  964. 

Poor,  XXII.  1. 
4.  30  O.  3,  e.  22.  (Colneia  poor),  269.    Poos, 

IV.  1. 
5i  85  a.  S,  e.  107.  (Rpworth  enoloeore),  484. 
.  OonjxBMvr,  1. 

6.  41  G.  3,  0.  cxxtI.  (Bath  paving  and  light- 
ing), 833.    JusTXOX,  L  1. 

7.  48  G.  3,  e.  zoTii.  (St  Lake,  Middlaeez), 
964.    PooR,XXn.  i 

8.  63  G.  3,  c.  zii.  (St  Leonard's,  Shoredltch), 
964.    PooB,XXII.l. 

9.  66  G.  3,  0.  IxT.  (Sheffield  Canal),  911. 
HlGHWAT,  V.  1. 

10.  69  G.  t,  0.  zxxix.  (St  Paneras).  Sect 
69.  Notiee  of  meeting,  and  porposes,  687. 
Poor,  XVIL 

11.  7  G.  4,  e.  zxi.  (St  George,  Hanover 
Square.  Government  of  the  poor),  642. 
I^)oR,  V.  1. 

12.  7  W.  4  A  1  Vict  0.  Izzxvi.  (Bristol  poor), 
406.    PooR,IIL 

13.  6  A  7  Vict  0.  Ixxvi.  (Bardnoy  drainage), 

143.      COMPRHSATION,  I.  1. 

LXXVI.  Bailding  acts. 
Metropolitan,  179.    Building  Act. 

LXXVIL  Drainage  acts. 
Bardney,  Southrow,  Ac.,  145. 
TION,  L  1. 


COVPRXBA- 


LXXVni.  Navigation  acts. 

1.  Dun    navigation,  911,  933.      Hiohway, 

IV.  V. 

2.  Sheffield  canal,  911.    Highway,  V.  1. 

LXXIX.  Parochial  government 

1.  Bath  lighting,  833.    JusnCR,  I.  1. 

2.  Bristol  poor,  405.     Poor,  III. 

3.  Golncis  poor,  269.     Poor,  IV.  1. 

4.  St  George,  Hanover  Square,  642.     Poor, 

V.  L 

6.  St.  Luke,  Middlesex,  964.    Poor,  XXIL  I. 

6.  St  Leonard's,  Shoreditch,  964.      Poor, 
XXIL  1.. 

7.  St  Paneras  select  vestry,  687.     Poor, 
XVIL 

LXXX.  Enclosure  acts. 
Bpworth  enclosure,  484.    Corn rbxt,  1. 

FouRTHLT :  decisions  on  private  acts. 
LXXXI.    Clause  saving  rights  :   how  applied 

with  respect  to  the  surrender,  of' copyholds, 

808.    CoPYHOLn,  L 


STAY  OF  PROCEEDINGS. 
Under  winding-up  act    See  Company,  VL 

STOCKS. 
Setting  in  the  stocks. 
As  a  punishment  suhstitated  for  peeoniaiy 
penalty,  389.    Conviction,  L 

SUBSCRIBER. 
Penonal  liahilitjr  of,  960.    Coxpahy,  IV.  1. 

SUCCESSOR. 
When  bound  by  notice  to  predeoeisor,  609» 

TiTHN,  IL 

SUMMONS. 
L  When  necessary,  869.    Dibtrrss,  L 
IL  Fraud  summons,  903.    County  Court,  III, 


8UNDAT. 


Lord's  Day. 


SURRENDER. 
Page  808.    Copyhold,  L 

TENANCY. 
Landlord  and  Tenant. 

TENANT  IN  COMMON. 

L  Devise  to  two  as  tenants  in  common  with 
remainder  to  their  children  in  fee,  100.    Es- 

TATR,  L 

IL  Joint  demise,  977.    Ejbctxsnt,  IL 

TENURE. 
Liability  ratione  tenure,  911.    Highway,  V.  L 

TERM. 
Determination  by  sUt  8  A  9  Vict  c.  112. 
Term  when  not  so  attendant  on  the  inherit- 
ance as  to  be  put  an  end  to :  mistake. 
H.,  seised  in  fee  of  land,  mortgaged  for 
1000  years  to  D.  Afterwards  H.  mortgaged 
in  fee  to  J.,  subject  to  the  term.  Afterwards' 
H.  mortgaged  in  Tee  to  M.,  and  assigned  the 
equity  of  redemption  to  C.  Afterwards  M. 
assigned  his  mortgage  in  fee,  and  D.  assigned 
the  term,  both  to  trustees,  the  term  to  be  re- 
conveyed  as  C.  should  direct  Afterwards, 
and  after  31st  December,  1846,  C.  paid  off  the 
sums  secured  on  the  teroL  The  mortgage  to 
J.  was  not  known  to  any  of  the  parties  except 
J.  and  the  mortgagor  H. 

On  ejectment  by  the  trustees  for  C.  against 
J.,  Held : 

That  the  plaintiff  must  recover,  for  that  the 
term  was  still  in  existence,  and  not  put  an 
end  to  by  stat  8  A  9  Vict  c.  112,  s.  2,  inas . 
much  as  it  was  not  made  attendant  on  the 


1060 


TERM. 


TRESPASS. 


inheiitaiiM  by  ezpreM  dedufttloii,  nor  wm 
BO  by  oooBtnietioii  of  Uw,  being  ezpnnly 
Mfligned  in  trust  for  the  parties  nipposed,  by 
mistake,  to  be  entitled  to  the  inberitanoe. 
•  jDoe  dem.  CU^  t.  Jonm,  774 

TIHB. 
L  Lapee  of  time. 
L  Infereboe  from,  269.    P^on,  lY.  1. 

3.  Conseqaenoe  of  mffering  appointed  period 
to  pass  by,  484.    CoBimBHT,  L 

IL  How  ascertained. 

By  referenoe  to  jurat,  211.    AFfmATir,  I. 
nL  Compatation  o£ 

What  days  indnded,  768.    Distuss,  m. 

IV.  Reasonable  time. 

Onos  ef  proof,  304.    Ootbkaht,  IL 

V.  Periods  of  limitation. 

How  they  mn  against  eorporation  sole,  509. 

TlTHJI,  IL 

TITHE. 

I.  Commutation :  pendency  of  tithe  suit 

1.  Prohibition  until  decision. 

On  inquiry  with  a  view  to  commutation  of 
tithes  under  stat  6  A  7  W.  4,  c  71,  the  as- 
sistant Commissioner  proposed  to  make  his 
award,  giving  a  rent-charge  to  the  Tiear  of 
70/.  in  lien  of  tithes  of  turnips,  Ac. 

The  vicar  had  filed  a  bill  in  equity  against 
certain  of  the  land-owners  for  an  account  and 
payment  of  tithes  of  turnips,  Jte,,  which  he 
cMmed  as  due  to  him :  and  the  land-owners 
had  put  in  an  answer,  alleging  that  the  tithe 
in  question  had  been  vested  in  the  rector, 
but  was  now  barred  by  stat  2  A  3  W.  4,  c 
100.  The  suit  was  depending  before  the 
Lord  Chancellor  on  appeaL 

This  Court,  referring  to  stat  A  A  7  W.  4, 
c.  71,  ss.  45,  50,  granted  a  prohibition  at  the 
instance  of  the  land-owners,  to  prevent  the 
assistant  Commissioner  from  making  his 
award  until  the  decision  ot  the  suit  depend- 
ing  in  Chancery ;  whether  that  decision  were 
to  be  given  by  the  Court  of  Chancery,  or  by 
the  Commissioners  or  assistant  Commissioner. 

Semble,  per  Lord  Dskman,  C.  J.,  and  Pat- 
TBSON,  J.,  that  the  assistant  Commissioner 
had  power  to  determine  the  suit,  as  a  pre- 
liminary to  the  making  of  his  award.  Be 
Crothy  Tithe;  761 

2.  Who  has  authority  to  dedde,  761.  Ante,  I. 

II.  Action  to  dispute  Commissioners'  decision : 
limltntion  o^  time. 

Death  of  rector  dnnng  toe  three  months. 
By  the  Tithe  Commutation  Act,  6  A  7  W. 

4,  c.  71,  s.  46,  any  person  claiming  an  interest 
in  lands  or  tithes,  who  shall  be  dissatufled 
with  any  decision  of  the  Commissioneri  (de- 


ciding upon  an  amouii  above  JM,\  aaj, 
within  three  months  after  notiee  to  him  ol 
the  decision,  bring  an  aelioo,  by  Crigasd 
issue,  to  dispute  the  decision. 

A  Commissioner  decided  in  &voQr  of  a 
parochial  modus.  Notiee  was  given  to  the 
rector  of  the  parish,  who  died  one  moatk 
after,  without  bringing  an  action.  The  lae- 
oessor  was  not  presented  for  more  than  niae- 
teen  calendar  months  afterwards ;  and,  witk- 
in  eight  weeks  after  his  indoetion,  he  ismed 
a  writ  for  the  porpoee  of  dispating  the  deci- 
sion. 

,  Held,  that  he  wu  too  late ;  and  the  Gout, 
on  motion,  set  aside  the  writ  and  aU  subee- 
qnent  proceedings.    Homfray  t.  Senap^,  5M 

nL  Commutation:  feigned  issae. 
Not  amendable  by  jndge  at  Nisi  Piiis,  S4& 
Ahbhdmbiit,  L  1. 

TITLE. 
L  BeUtion. 

To  death  of  intestate,  552.    Exscvrots,  L 
IL  By  possession. 

1.  Presumption  from  possession,  945.    ko- 

TBBSB  POSSUBIOV,  L  L 

2.  By  continued  possession,  945,  951    Ao- 

YXBSK  PoSSKBSlOir. 

in.  In  pleading,  426.    Fusbbt,  L  L 

TOLLS. 
For  repair  of  highway,  911.    Hiobwat,  Y.  L 

TORT. 
Waiver  of,  187.    Monr  bad  akd  bscxivii),  L 

TOWNSHIP. 

What  not  a  township  maintaining  its  own  poor, 
854.    PooB,Vn.L 

TRANSFER. 
Of  shares,  998.    Comfakt,  L  1. 

TRAVERSE. 
Page  462.    Cohtract,  YIIL  2. 

TREES. 
Damage  to. 
Summary  conviction :  form,  216.  ComcnoSf 
V.  1. 

TRESPASS. 
L  When  it  lies:  against  Justices. 
What  an  act  in  ezoess  of  jurisdiction,  vA 
what  not,  393.    JosTion,  X. 
IL  By  and  against  whom  maintainaUfli 
1.  Against  a  plaintiiT  taking  pari  in  aiTNtoI 
a  person   mistaken   for   defendant  903 
"  CouMTT  Coun,  UL 


THESPASS. 


WARRANTY. 
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f  .  Landloid,  when  not  liable  for  treipuf  by 

dittrainhig  broker,  780.    Aoun,  II. 
8.  tor  dlfltarbMioe  of  eeyenl  fiehery,  426b 

FlSURT,  L  1. 
HL  Pleading:  declantion. 
1.  What  if  a  ooont  in  tretpaas,  42$,    Tish- 

SBT,  L  1. 
S.  Dedaetion  of  titles  when  umeeetiaiy,  426. 
Fnamur,  L 1. 

TRIAL. 
L  Amendment  of  yarianoei. 
Judge's   power,  how  far    it   extends,  846. 

AnVDJfERT,  1. 1. 

n.  Diseharge  of  Jnry  without  Terdict  in  eases 
of  felony,  716.    Jort,  IV.  1. 

TRUSTEE. 
I.  Surrender  by,  808.    Coptrold,  L 
n.  Admittance  of,  how  it  operates,  808.  Copy- 
bold,  L 
UL  Sabstitntion  of,  by  private  aot,  808.  Copt- 
BOLD,  L 


Peremptory. 


UNDERTAEJNQ. 
Rbo.  Oen.  623. 


UKION. 
Page  406.    Poor,  HI. 

USB  AND  OCCUPATIOK. 
ByantborityofUw,269.    Poob,IV.  1. 

VALUE. 
I.  How  stated  in  indictments,  74.     East  In- 

DIBS,  L  1. 
n.  How  estimated  on  judgment  of  forfieiture, 

and  with  reference  to  what  Ume,  74.    East 

IVDIBS,  L  1. 

VARIANCE. 
L  Amendment  of,  608.    Axbrdmrmt,  L  4. 
IL  Entry  of  Cuts  found  specially. 
Not  on  trial  of  feigned  issue,  186.    Fxiohxd 
IssuB,  L 

VENDORS. 
I.  Sale  of  ship. 

On  total  loss,  202.    Ibsubahob,  IV.  1. 
IL  Sale  of  ohoses  in  action. 
Sale  and  transfer  of  debts :  indebitatus  count, 
648.    Debt,  IIL 

VERDICT. 
L  Discharge  of  jury  without,  716.   Jury,  IV.  1. 
Q.  Motion  to  enter  for  defendant  after  his 
death,  780.    AaBRT,  IL 


IIL  Aider  by. 
Use  of  equivalent  expressions,  426.  Fishery, 
LI. 
IV.  Aider  by  in  eriminal  oases. 
1.  Omission  of  express  aYerment  of  soienteiv 

700.    False  Pretences. 
1  Language  of  statute,  74.    East  Ibdibs, 
LI. 

VESTRY. 
I.  Notice  of  meeting  and  purposes. 
When  given  for  original  meeting,  not  required 
for  successive  adjournments,  687.    PooB, 
XVIL 

n.  Adjournment. 

1.  How  fiur  one  with  the  original  meeting, 
687.    PooB,XVIL 

2.  When  it  may  be  treated  as  a  diiferent  meet- 
ing, 687.    PooB,XVIL 

m.  Whomayaetat 
Vestrymen  de  facto,  687.    PooB,  XVIL 

IV.  Proeeedings  at 

Continued  through  successive  adjournments, 
687.    PooB,XVIL 

V.  AcU  of. 

1.  Making  poor  rate,  687.    Poob,  XVIL 

2.  Its  sanction  of  improper  litigation,  327. 
PooB,  X.  1. 

VI.  Under  Local  Act 

Pages  642,  687.    Poob,  V.  1. 

VI  ET  ARMIS. 
In  a  count,  426.    Fishery,  L  1. 

VICAR. 
Dilapidations,  672.    Dilapidatiobs,  L 

WAIVER. 

Of  tort 
By  administrator,  662.    Exbcdtobs,  L 

WARDEN. 
Of  the  Fleet,  407.    Attachvbbt,  1. 1. 

WARRANT. 
L  Contents. 
What  matters  essential  to  the  jurisdiction  it 
need  not  show,  143.    Cohpebsation,  ^  1. 

IL  Justice's  warrant 
See  Justice. 

WARRANTY. 

I.  Distinguished  from  a  representation,   632. 
Charter-party,  IL  1. 

II.  Breach  of,  when  no  answer,  632,    Cbartbb* 
j     pabty,  II.  1. 
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WASTE. 


WITNESS. 


WASTE. 

I.  DUapidations,  672.    Dii^PiDAnoNS,  L 

II.  PermiuiTe. 

Submission  to  order  of  magistrates  wrongfully 
executed,  when  it  is  not,  672.  Diuipida- 
no5s,  L 

WATERWORKS. 
RateabUity,  116.    Poos,  XXIIL 

WILL. 
Proceedings  to  dispute. 
Legatee,  when  a  competent   witness,  126. 
WiTXEBS,  IV.  1. 

WITNESS. 

1    Examination  under  mandamus  to  Court  in 
India. 
1.  Under  mandamus  to  the  Supreme  Court 

at  Madras. 

Stat  13  G.  8,  0.  63,  s.  40,  enacts  that,  in 
all  cases  of  indictments,  Jkc,  laid  in  the 
Queen's  Bench  for  misdemeanors  committed 
in  India,  it  shall  be  lawful  for  that  Court,  on 
motion,  to  award  a  mandamus  to  the  Supreme 
Court  of  Judicature  at  Fort  William  (esta- 
blished under  the  same  act)  or  the  Judges  of 
the  Mayor's  Court  at  Madras  or  Bombay,  Ac, 
who  were  thereby  respectively  authorised  to 
hold  a  Court  for  the  examination  of  witnesses 
concerning  the  matters  of  such  indictment, 
to  take  such  examinations,  and  to  send  them 
into  this  Court,  where  they  were  to  be  re- 
ceired  as  evidence.  By  a  later  act,  the 
Mayor's  Court  at  Madras,  as  previously  con- 
stituted, was  abolished,  and  a  Recorder's 
Court  substituted;  and,  by  a  subsequent 
act,  the  powers  of  that  Court  were  taken 
away,  and  a  Supreme  Court  created  at  Mad- 
ras, with  liberty  to  exercise  the  same  jurisdic- 
tions, and  invested  with  the  same  power,  au- 
thorities, and  privileges  for  that  purpose,  and 
subject  to  the  same  limitations,  restrictions, 
and  control,  as  the  said  Supreme  Court  at 
Fort  William.  And,  afterwards,  by  stat  4  Q. 
4,  c.  71,  the  Supreme  Court  of  Madras  was 
empowered  and  required,  within  its  limits,  to 
do  all  such  acts,  Ac,  and  things  whatsoever 
as  the  Supreme  Court  at  Fort  William  was  or 
might  be  authorized,  empowered,  or  directed 
to  do. 

Held,  that  the  alterations  in  the  Madras 
£!oort  by  these  statutes  did  not  preclude  the 
Court  of  Queen's  Bench  from  issuing  a  man- 
damus under  stat.  13  0.  3,  c.  63,  s.  40,  to  the 
Madras  Court  as  linnlly  constituted. 

An  information  being  filed  in  Q.  B.  for 
misdemeanors  committed  in  India,  a  manda- 
mus issued  under  this  act,  directed  '*  to  the 
Chief  Justice  and  other  Judges"  (who  were 
two)  of  the  Madras  Supreme  Court,  requir- 
ing them  to  hold  a  Court  and  examine  wit-  { 


Only  the  Chief  Justice  and  one 
Judge  sat,  and  took  Uie  examinatioas. 

Held  that  the  mandamus  was  well  ezeeiitad. 

StaL  13  0.  3,  c.  63,  s.  40,  required  that  th« 
examinations  should  be  taken  openly  in  Court 
yivft  voce,  on  oath,  and  should,  **  by  mte 
9Wom  officer  of  meh  Court,  be  redweed  enna 
one  or  more  wrUing  or  writimge  em  parckwtent  j" 
and  should  be  sent  to  the  Court  of  Qaeen's 
Bench  closed  up  and  under  the  seals  of  two 
or  more  of  the  Judges  of  the  Madras  Coart ; 
and  the  agent  to  whom  the  suae  aboold  be 
delivered  by  the  said  Judges  wis  to  niAke 
oath  that  he  had  received  the  same  front 
them,  Ac    The  two  Judges  who  took    the 
above-mentioned    examinations    at  Madras 
made  a  return,  stating  that  they  bad  held  a 
Court,  and  certifying  that  parchment  writ- 
ings, which  they  transmitted,  were  the  ex- 
aminations reduced  into  wriUng,  by  T.  aad 
0.,  the  clerk  and  deputy  derk  of  the  Crown, 
openly    taken   viviL    voce  before   the   aaid 
Judges  on  the  oaths  of,  Ac  (witnesses),  under 
the  mandamus.    And  they  certified  that  T. 
and  0.  were  the  clerk  and  depu^  derk,  Ac, 
and  sworn  officers  of  the  Court    T.  aad  O. 
added  a  certificate  stating  that  they  were 
present,  as  clerk  and  deputy  derk,  dnriag 
the  proceedings  under  the  writ :  and  that  the 
parchments  annexed,  containing  the  eeveral 
examinations  of  W.  H.  B.,  Ac  (witnesses),, 
"  are  true  and  faithful  copies  of  tiie  vivi  voce 
examinations  of  the  said  W.  H.  B.,"  Ac, 
"who  were  severally  produced,  sworn,  and 
examined  as  witnesses  in  pursuance  of  the 
said  writ  of  mandamus ;  such  parehment  writ- 
ings having  been  transcribed  in  the  Crown 
Office  from  the  original  examinations  of  the 
several  witnesses  taken  by  us  the  said"  T. 
and  0.  "  in  open  Court  as  such  derk  of  the 
Crown  and  deputy  derk  of  the  Crown  as 
aforesaid,  the  same   having  been  carefully 
collated  and  compared  by  us  the  said"  T. 
and  0.,  "  as  such  officers  as  aforesaid,  with 
such  originals :  and  that  the  said  examine, 
tions  are  subscribed  by  the  said  W.  H.  &," 
Ac,  **  respectively."    The  examinations  were 
not  in  the  handwriting  of  T.  or  0. ;  nor  did 
it  appear  by  whom  they  had  been  transcribed. 

Held  that  the  parchment  writings  so  re- 
turned sufficiently  appeared  to  be  such  er- 
aminatione  reduced  into  vriting  as  were 
required  by  stat  13  Q.  3,  c  63,  s.  40,  aad 
were  evidence  on  the  trial  of  the  information. 
Regina  r.  Douglae,  43 

2.  What  number   of  Judges    must  sit.  At 
Ante,  1. 

3.  How  reduced  into  writing,  42.    Ante,  1 

4.  Forms,  how  shorn  to  have  been  cnmplied 
with,  42.    Ante,  1. 

5.  Interpreter,  how  sworn,  42,  66.    Ante,  L 

II.  Examination  under  commission. 
What  unexamined  copy  of  former  deposition 
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pat  in  mnd  oonflrmed  by  wltnen  U  not  vwi- ' 
denoe,  2»2.     Ihsveavcji,  IV.  1.  | 

IIL  Examination  on  fntarrogatories. 
Loading  qaesUons,  840.    Etidkncb,  IY.  1. 

IV.  Competency :  interest  ' 

1.  Legatee.  i 
A  will  charged  the  derised  land  with  the 

payment  of  legaeiei.    In  ejectment  bronght 
against  the  de^ieee  to  dispute  the  will, 

Held  that,  since  stat  6  A  7  Vict  c.  85,  a 
legatee  was  a  competent  witness  for  the  de- 
fendant   Do*  dem.  Wingrope  r.  NiekoU,  126 

2.  Creditor,  128.     Baxkrvpt,  IL 

V.  What  questions  irregular. 

1.  Whether  he  has  seen  printed  copies  of  the 
work  exposed  for  sale;  unless  foundation 
laid  for  secondary  evidence,  257.  Copy- 
BieHT,  1. 1. 

2.  Contradictions  on  collateral  points,  292. 
IvavRAVOK,  IV.  1. 


3.  Leading  questions  in  interrogatories,  840. 
Etidbncs,  IV.  1. 

WORDS  OP  ACT. 
Page  426.    Fishert,  L  1. 

WORKHOUSE. 
Use  and  occupation  of,  269.    Poor,  IV.  1. 

WRm 
Execution  of. 
When  wholly  ezeeuted.  75?.     EzBcuTtov 
LI. 
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I.  Time  of  signing  Judgment,  211.    AFFiOATrr, 
L 

IL  Return  day. 
Sheriff  cannot  anticipate,  211.    Apfidatit,  I. 
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